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Stfuthem  DistHct  of  New  Yorkj  ss, 

BE  IT  REMEMBERED,  that  on  the  nineteenth  day  of  August,  in 
the  forty-ninth  year  of  the  Independence  of  the  United  States  of 
America,  Gould  &  Banks,  of  the  said  District,  have  deposited  in  this 
office  the  title  of  a  book,  the  right  whereof  they  claim  as  Proprietors,  in 
tfa%  words  following,  to  wit :  ^     . 

**  Reports  of  Criminal  Law  Cases,  with  Notes  and  References  ;  con- 
taining, also,  a  View  of  the  Criminal  Laws  of  the  United  States.  By 
Jacob  D.  Wheeler,  Counsellor  at  Law." 

hi  CONFORMITT  to  the  Act  of  Congress  of  the  United  States,  entitled, 
"  An  Act  for  the  encouragement  of  Learning  by  securing  the  copies  of 
Jdaps,  Charts  and  Books,  to  the  Authors  and  Proprietors  of  such  copies 
during 'the  times  therein  mentioned.'^  And  also  to  an  Act  entitled  "  Ab 
Act  supplementary  to  an  act  entitled  An  Act  for  the  encouragement  of 
Learning  by  securing  the  copies  of  Maps,  Charts  and  Books  to  the 
Authors  and  Proprietors  of  such  copies  during  the  times  therein  mentioa- 
ed,  and  extending  the  benefits  thereof  to  the  arts  of  designing,  engraying 
and  etching  historical  and  other  prints.'^ 

JAaiES  DILL, 
Clfrk  of  the  Southern  District  of  New  York. 
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TO  THE  PATRONS  OF  THIS  WORK. 
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ItoT WITHSTANDING  I  bave  detailed  the  plan  of  this 
work  in  the  numbers  as  they  have  been  issued  from  the 
press,  and  in  the  public  journals,  I  cannot  omit  saying  a 
^word  or  two  here,  at  the  close  of  the  second  volume,  in 
relation  to  it.  My  object  is,  to  collect  and  publish  every 
eriminal  trial  that  has  occurred  in  the  United  States,  mak- 
ing a  complete  collection  of  Amekican  Stj^te  Trials. 
They  Will  contain  trials  in  full,  decisions  of  the  judges, 
state  papers,  legislative  reports,  &c.,  and  every  thing  that 
can  tend  to  throw  light  upon,  or  elucidate  the  criminal 
jurisprudence  of  our  country.  They  will,  in  most  instan- 
ces^ be  published  entire ;  and  if  all  the  cases,  &c.  can  be 
collected,  (and  I  have  not  the  least  doubt,  from  the  mass 

^  of  matter  already  in  my  possession,  they  can,)  it  is  diffi- 

cult to  conceive  a  publication  of  greater  Importance,  in  a 
national  point  of  view,  than  such  a  collection  would  be  ; 
nor  of  one  more  useful  to  those  gentlemen  engaged  in  the 
practice  of  the  criminal  law. 

To  make  the  work  still  more  valuable,  the  cases  here- 
after will  be  set  up  in  type  similar  to  that  of  the  preface 
in  this  volume :  by  that  means  a  much  greater  quantity 
of  matter  will.be  printed  on  a  page,  without  any  addi- 

V         tional  expense  to  subscribers.    It  is  also  contemplated  tQ 


•   IV 

add  to  each  volume,  in  the  form  of  an  appendix,  the 
fosms  used  in  criminal  proceedings  in  the  United  States. 
They  will  be  printed  with  the  greatest  care  and  accuracy. 

I  hope  the  preface  to  this  volume  will  be  found  useful 
as  a  reference,  &c.  The  acts  of  congress  have  been  co- 
pied verbatim,  and  the  construction  given  to  them  by 
courts  of  justice,  follow,  each  in  their  order  :  so  that  the 
reader  will  have  before  him  the  statutes  of  the  United 
States,  and  the  adjudication  of  the  courts  upon  them. 

If  it  can  aid  the  learned,  who  have  not  time  to  look  into 
a  great  number  of  books  for  principles  collected  within  the 
small  compass  of  this  preface ;  or  if  it  can  assist  those 
who  are  beginning  their  studies,  and  are  at  a  loss  for  a 
connected  and  systematic  view  of  the  principles  of  crimi- 
nal jurisprudence,  I  shall  congratulate  myself  on  being  of 
some  little  service  to  those  to  whom  I  am  always  willing 
to  be  indebted  ;  and  for  the  time,  expense  and  trouble, 
(for  really  it  has  cost  me  not  a,  little  of  either,)  shall  con- 
sider myself  amply  remunerated. 

J.  D.  WHEELER. 

New  York,  J\dy  15th,  1824. 
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PREFACE 


TO 


THE   SECOND  VOLUME. 


Haying  com|>leted  the  second  volume  of  Criminal  Law  Cased, 
vith  apparent  satisfaction  to  the  profession,  (of  which  my  grAtest 
pride  is  to  be  considered  a  member,  although  an  humble  one,)  I  have 
thought  it  might  be  useful,  particularly  to  the  young  student,  who 
is  desirous  of  becoming  acquainted  with  criminal  jurisprudence,  to 
introduce  these  eases  to  his  notice,  by  a  short- and  succinct  view  of 
the  criminal  laws  of  our  country.  % 

The  importance  of  an  accurate  knowledge  of  criminal  law  has 
never  been  disputed ;  but  the  difficulty  of  obtaining  it  has  ofien 
been  acknowledged.  The  humiliating  fact,  that  we  are  almost 
entirely  indebted  to  English  cases  and  decisions  on  this  branch  of 
the  law  cannot  be  denied.  The  evils  which  must  result  from  such 
a  system  are  altogether  incalculable.  The  criminal  jurisprudence 
of  a  republic  must,  of  course,  vary  most  essentially  from  that  of  a 
country  governed  on  monarchical  principles;  and  we  will  venture 
to  affirm,  that  no  kingdom  on  earth  presents  to  tlie  American  jurist 
a  chain  of  precedents  calculated  to  produce  an  enlarged,  correct, 
and  enlightened  view  of  the  criminal  code  of  the  United  States.-^ 
For  this  we  are  to  look  to  our  own  courts  and  our  owa  adjudications. 
The  civil  jurisprudence  of  our  country  is  its  greatest  ornament. 
In  most  of  the  states  of  the  Union,  eminent  professional  gentlemen 
have  been  selected  to  report  the  proceedings  of  their  courts  of 
justice.  Voluminous  reports  have  been  made :  many  with  great 
accuracy  and  learning ;  altogether  forming  a  body  of  law  as  credit- 
able to  themselves,  as  useful  to  their  eountry.  But  from  these  re- 
ports, criminal^trials  and  decisions  are  almost  entirely  excluded. 
This  is  owing'  to  the  circumstance^that  trials  of  this  nature  do  not 
take  place  (with  but  few  exceptions)  in  the  supreme  courts  of  the 
respective  states,  \>ut  at  the  circuits  and  courts  of  oyer  and  ter- 
miner, and  sessions,  &.c.  Some  few,  indeed,  are  removed  into  the 
supreme  court,  where  merely  the  law  argument  is  reported ;  in  other 
states  the  appeal-lies  directly  to  the  legislature,  and  the  case  thereby 
entirely  escapes  the  attention  of  the  reporter.  The  consequeiice 
has  been,  that  few  reported  trials  of  a  criminal  nature  are  to  be 
found  in  the  United  States.  To  supply  this  deficiency,  these  re- 
ports have  been  undertaken,  and  they  will  be  continued  until  all 
the  cases  are  collected  and  published,  if  the  same  support  is  offered 
that  the  work  has  hitherto  received. 

ToL.  n.  -  B 


Z  PREFACE. 

This  work  is  designed  to  bring  together,  in  a  few  volumes,  all  the 
criminal  cases  that  hare  occurred  in  this  country  since  the  revolu- 
tion, making  together  a  complete  body  of  American  State  Trials. 
Of  the  importance  of  this  publicati<vi,  perhaps  I  ought  not  to  speak. 
It  is  designed  for  gentlemen  who  are  able  and  willing  to  judge  for 
themselves.  Many  of  them  have  expressed  their  astonishment  to 
me  that  no  attempt  has  been  made  to  collect  them  before ;  and  that 
they  are  much  gratified  that  exertions  are  now  made  to  rescue  from 
oblivion,  criminal  trials  which,  in  their  day,  agitated  the  commu- 
nity,  and  called  forth  the  talents  of  the  first  men  of  the  age.    • 

Having  said  thus  much  in  reference  to  the  work  itself,  I  proceed 
to  a  short  analysis  of  the  criminal  laws  of  the  United  States. 

Grimes.  A  crime  is  an  act  committed  or  omitted,  in  violation  of  the  pub- 

lic laws,  either  forbidding  or  commanding  it.    4  Blac.  Com.  5. 

3  fiEawk.  P.  C  In  the  early  ages  of  society,  crimes  w«re  defined  and  punished 
eh.  23.  Spen-  ^J  ^he  party  injured,  or  by  his  relatives.  His.  Law  Tracts,  chap, 
cer's  State  of  I>  See  also,  4  Blac.  Com.  313.  relative  to  appeals,  which  evidently 
Ireland.  p.  &^^  out  of  the  right  of  the  suffering  party,  or  his  relatives,  to 
1513.  redress  the  injury.    In  the  very  early  periods   of  society,  those 

"  actions,  even  the  most  atrocious,  which  are  now  viewed  and  prose- 

cuted solely  as  crimes  against  the  state,  were  considered  and  resent- 
ed merely  as  private  injuries.  In  those  ages,  the  conceptions  of 
men  were  too  crude  to  consider  an  injury  done  to  an  individual,  as 
a  crime  committed  against  the  public ;  they  viewed  it  only  as  a  prej- 
udice to  the  party,  or  the  relations  of  the  party,  who  were  imme- 
diately affected.  The  privilege  of  resenting  private  injuries,  in 
the  opinion  of  a  very  ingenious  writer  on  the  History  of  the  Crimi- 
nal Law,  was  that  private  right  which  was  the  latest  of  being  sur- 
rendered to  society.  An  improvement  in  government  so  opposite 
to  a  strong  propensity  of  human  nature,  could  not  have  been  in- 
stantaneous. The  progressive  steps,  leading  to  its  completion, 
were  slow  and  almost  imperceptible.    3  Wils.  7. 

As  society  progressed  in  the  improvements  of  art  and  science,  it 
was  found  as  inconyenient  as  it  was  dangerous  to  entrust  this  pow- 
er into  the  hands  of  individuals.  It  was  found,  that  although  the 
crime  might  be  correctly  defined,  the  punishment  was  often  tyran- 
nical and  arbitrary.  It  was  found,  that  when  the  definition  of  the 
crime  and  its  punishment  depended  more  upon  the  passions  and 
feelings  of  the  party  injured,  or  his  relatives,  than  upon  any  settled 
rule  of  law,  punishment  could  neither  be  certain  or  equal. 

Necessity,  the  Necessity,  therefore,  compelled  the  sovereign  power  not  only  to 
rule  of  defini-  explain  and  define  the  crime,  but  to  apportion  the  pjinishment. 
tion  and  pun-  Necessity  is  a  rule  to  determine  what  act  is  a  crime,  and  what 
iahment  ^s^x^A.  and  degree  of  punishment  ought  to  be  inflicted  upon  a  delin- 

quent for  the  commission  of  it.  "  Every  act  of  authority,''  says 
Beccaria,  "  of  one  man  over  another,  for  which  there  is  not  an  ab- 
solute necessity,  is  tyrannical.  It  is  upon  this,  then,  that  the  sove- 
reign's right  to  punish  crimes  is  founded  ;  that  is,  upon  the  neces- 
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sity  of  defending  the  liberty  of  all  entrusted  to  his  care,  from  the 
osurpation  of  indiyiduale ;  and  punishments  are  just,  in  proportion 
as  the  liberty  preserved  by  the  sovereign  is  saered  and  valuable." 

The  sources  of  crime  may  be  found  in  the  nature  of  the  hu-  Sourees  of 
man  species,  and  in  the  organization  of  society.  The  operation  of  Crime, 
the  passions,  (viz.  pride,  envy,  hatred,  malice,  ambition,  anger,  lust, 
revenge,  &c.)  upon  the  conduct  of  individuals,  are  fruitful  sourees 
of  crime  of  every  dye.  The  passions  being  part  of  our  nature,  are 
injurious  only  when  carried  to  excess.  It  is  the  business  of  the  le- 
legislature  not  to  exterminate,  but  to  modify  them  by  education, 
that  the  effects,  from  their  irregularity  and  violence,  may  be  avoid- 
ed. Education  is  to  the  individual  what  good  laws  are  to  the  whole 
community.  "  When  the  government  is  most  just  and  equal,  the 
citizens  will  be  most  virtuous,  and,  consequeotly,  most  happy,  As 
we  remove  the  causes  which  inflame  pride,  envy,  ambition,  d&c.  we 
prevent  tike  consequences  of  them — treachery,  rapine,  and  slaugh- 
ter." 

The  difference  in  the  situation  and  condition  of  individuals  is  an- 
other source  of  crime.  Man  can  hardly  bear  a  superior.  Notwith- 
standing nature  and  society  have  pointed  out  a  pre-eminence  among 
the  human  species,  yet  mankind  are  ever  persuading  themselves 
that  the  disproportion  is  merely  accidental  and  unjust.  "  There  is," 
says  Dagge,  in  his  considerations  on  criminal  law,  p.  156.  "  in  hu- 
man nature  a  restless  spirit  of  competition,  which  begets  in  men  a 
design-  of  equal  distinction  and  power  with  others  exalted  above 
them  ;  and  they  conceive  that  an  addition  of  riches  and  authority 
will  afford  them  an  increase  of  happiness.  Under  these  circum- 
stances, should  urgent  necessity  instigate  the  wretched  to  injustice, 
may  it  not  be  asked,  whether  their  crimes  are  not,  in  some  meas- 
ure, the  natural  consequences  of  their  unequal  1«1  in  society  1" 
These  reflections  cannot  apply  with  much  force  to  this  country. 
The  happy  equality  which  prevails  among  the  citizens  of  the- Uni- 
ted States  is  such  as  to  afford  the  patriot  and  legislator  the  best  as- 
surance of  the  eflicacy  of  mild  laws  and  moderate  punishments. 

Writers  on  criminal  law  have  all  complained  of  the  arrangement  n^^MAa  of 
in  the  degrees  of  crimes  and  punishments.    They  insist  that  crimes  n.:« 
against  religion  and  morals  should  be  first  considered  ;  as  religion  ' 

and  morality  are  the  foundation  of  all  law. 

Puffendorf  and  Montesquieu  make  the  following  syllabus  ofcrimes: 

Ist.  Those  which  directly  tend  to  dishonour  the  Supreme  Being. 

2d.  Those  which  are  offensive  to  society — against  morality,  dtc. 

3d.  Crimes  against  individuals — affecting  life  or  member. 

4th.  Crimes  against  private  families,  of  which  matrimony  is  the 
support — adultery,  &,c. 

5th.  Crimes  against  the  fame  and  reputation  of  individuals. 

We  have  reversed  this  order.  And  it  must  be  acknowledged  to  be 
extremely  difficult  to  fix  a  standard  by  which  crimes  can  be  measured 
in  the  municipal  laws  of  any  country.  There  has  been  a  great 
diversity  of  sentiment  among  jurists  upon  this  subject.  The  con- 
clusion of  the  majority  of  them  seems  to  have  been,  that  all  crimes  * 
are  to  be  estimated  according  to  the  mischiefs  which  they  produce 
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in  civil  society.  Those  desirous  of  looking  into  this  subject,  may 
consult  Paley,  391,  292.  Bacc.  on  Crimes,  78.  Eden.  10.  12. 
Da^ge,  335.  343.    4  Blac.  Com.  41. 

Funishrocnt.  '^^^  principal  object  of  punishment  being  to  deter  others  from 
offending,  it  is  the  right  and  duty  of  goyemment  to  punish  crimes. 
But  the  soicereign  power  has  no  right  to  take  away  the  life  of  a  fel- 
k>w  being  for  sdight  offences.  The  following  axioms,  in  criminal 
jurisprtt&nce,  may  be  laid  down  with  some  degree  of  certainty. 
>  1st.    Thtf  degree*  of  punishmeni  should  be  moderate,  or  at  least 

not  aboTe  the  crime. 
2d.    Punishment  should  immediately  ibUeiw  the  crim». 
3d.    Punishment  should  be  certain. 

1st.  Should  be  By  a  reference  to  the  greatest  part  of  the  criminal  codes  on  the 
moderate.  continent  of  Europe,  we  shall  find  them  merciless  and  sanguinary. 
They  create  an  aversion  to  the  law,  and  a  contempt  for  the  admin- 
istrators of  it.  Can  laws  which  are  a  natural  and  a  just  object  of 
aversion  receive  a  cheerful  obedience,  or  secure  a  regular  and  uni- 
form execution  1  The  expectation  is  forbidden  by  some  of  the 
strongest  principles  in  the  human  heart  Such  laws,  while  they 
,  excite  the  compassion  of  society  for  those  who  suffer,  rouse  its  in- 
dignation against  those  who  are  active  in  the  steps  preparatory  to 
their  sufferings.    3  Wits.  Lee.  358. 

If  punishments  be-  very  severe,  men  are  led  to  the  perpetration 
of  other  crimes,  to  avoid  ihe  punishment  due  to  the  first.  In  coun-. 
tries  and  times  most  notorious  for  severity  of  punishments,  were  al- 
ways those  in  which  themost  bloody  and  inhuman  actions,  and  the 
most  atrocious  crimes,  w'ere  committed ;  for  the  hand  of  the  legis- 
lator and  the  assassin  were  directed  by  liie  same  spirit  of  ferocity ; 
which,  on  the  throne,  dictated  laws  of  iren  to  slaves  and  savages, 
and,  in  private,  instigated  the  subject  to  sacrifice  one  tyrant  to 
make  room  for  another.  It  is  an  axiom  in  criminal  jurisprudence, 
invariably  fixed  by  the  improvements  of  modem  Jbimes,  that  a  pun- 
ishment, to  produce  the  effect  required,  it  is  sufficient  thai  the  evii 
it  occasions  should  exceed  the  good  expected  from  the  crime ;  in- 
chiding  in  the  calculation  the  certainty  of  the  punishment,  and  the 
privation  of  the  expected  advantage.  All  severity  beyond  this  is 
superfluous,  and  therefore  tyrannical.  The  extent  and  degrees  of 
punishment  are  marked  out  with  accuracy  and  judgment  by  Mr. 
Bentham,  in  his  "  Th&orie  des  Peines  et  des  Recompenses."  The 
analysis  of  it  may  be  seen  in  the  BIdinburgh  Review,  No.  43. 

He  says,  "  The  next  subject  for  discussion,  comprehends  the 
principles  that  ought  to  regulate  the  extent  of  punishment  for  the 
'  prevention  of  crimes.    These  are  contained  in  the  following  prop- 
ositions. 

"  1st.  The  evil  of  the  punishment  must  exceed  the  advantage  ari- 
sing from  the  crime ;  so  that,  generally  speaking,  the  stronger  the 
temptation  to  commit  any  crime,  the  more  severe  ought  to  be  the 
punishment,  subject  to  exceptions  in  extreme  cases. 

"  2d.  When  the  criminal  act  is  evidently  a  habit  or  practice,  the 
punishment  should  be  proportioned,  not  to  the  gain  derived  from  a 
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•ingle  ofience,  but  to  the  probable  amoont  of  profit  flowing  from  a 
course  of  each  conduct. 

"  3d.  An  addition  must  be  made  to  the  punishment,  in  order  to 
compensate  its  want  of  certainty  and  proximity. 

"  4th.  In  cases  where  a  temptation  offers  for  the  commission  of 
different  crimes,  a  more  scTcre  punishment  should  be  denounced 
against  the  greater  crime. 

'*  5th.  The  more  pernicious  any  crime  is,  the  more  safely  may  a 
seTere  punishment  be  rentured  upon,  for  the  chance  of  prevent* 
ingit. 

"  6th.  The  nominal  amount  of  punishment  for  the  same  crime, 
must  often  be  Taried  at  the  discretion  of  the  judge,  according  to 
the  circumstances  of  the  delinquent,  in  order  to  presenre  the  real 
amount  of  suffering." 

The  operation  of  sanguinary  laws,  instead  of  prcTcnting  crime,  ^ 
increases  it.  The  party  injured  will  not  prosecute  when  he  is  sure 
public  sentiment  and  his  own  feelings  are  against  excessive  punish- 
menL  If  he  should  bring  the  party  to  trial,  the  jury,  who  may 
hare  more  feelipg  than  himself,  will,  upon  the  ground  of  humanity 
or  law,  acquit  him,  and  this,  perhaps,  at  the  expense  of  their  oaths. 
If  the  prisoner  is  convicted,  with  what  eagerness  and  avidity  do  not 
the  judges  find  some  technical  exception,  in  order  to  arrest  the  arm 
of  the  law.  If  that,  too,  fails,  the  force  of  public  opinion  is,  in 
q»any  cases,  sufficient  to  rescue  him  from  a  situation  the  laws  of 
his  country  have  placed  him  in. 

'^  It  is  moreover  absurd  and  impolitic  to  apply  the  same  punish- 
ment to  crimes  of  different  malignity.  A  multitude  of  sanguinary 
laws,  (beside  the  doubt  that  may  be  entertained  concerning  the 
right  of  making  them,)  do  likewise  prove  a  manifest  defect,  either 
in  the  wisdom  of  the  legislature,  or  the  strength  of  the  executive 
power.  It  is  a  kind  of  quackery  in  government,  and  argues  a  want 
€»f  solid  skill,  to  apply  the  same  universal  remedy,  the  iiUimum 
suppUcivm  to  every  case  of  difficulty.'*    4  Blac.  Com.  16. 

By  the  lOth  art.  of  the  amendment  of  the  constitution  of  the  Uni- 
ted States,  it  is  declared,  "  excessive  bail  shall  not  be  required,  noir 
excessive  fines  imposed,  nor  cruel  and  unusual  punishments  inflict- 
ed." The  cruel  and  barbarous  punishments  of  burning,  beheading, 
quartering,  impaling,  burning  in  the  hand,  corruption  of  blood,  Ac. 
do  not  exist  in  the  United  States.  The  imperfection  and  cruelty  of 
fi^rmer  systems  were  known  and  considered  by  those  great  and 
good  men,  who  laid  the  foundation  upon  which  has  been  erected  the 
superstructure,  of  our  criminal  code.  Here,  the  punishment  is  tern- 
.pered  with  mercy,  but,  at  the  same  time,  graduated  by  the  enormity 
of  the  crime.  And  by  an  act,  passed  8th  May,  1796,  sec.  33.,' it  is 
declared,  "  The  manner  of  inflicting  the  punishment  of  death, 
shall  be  by  hanging  the  person  convicted,  by  the  neck,  until  dead." 
And  also  by  the  act  of  30th  of  April,  1790,  sec.  4.,  it  is  enacted, 
"  The  court  before  whom  any  person  shall  be  convicted  of  the 
crime  of  murder,  for  which  he  or  she  shall  be  iientenced  to  suffer 
death,  may,  at  their  discretion,  add  to  the  judgment,  that  the  body 
of  such  offender  shall  be  delivered  to  a  surgeon  for  dissection  j  and 
the  marshal,  who  is  to  cause  such  sentence  to  be  executed,  shall 
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accordingly  deliver  the  body  of  such  offender,  after  execution  done, 
to  such  surgeon  as  the  court  shall  direct,  for  the  purpose  aforesaid. 
Provided,  That  such  surgeon,  or  some  other  person  by  him  appoint- 
ed for  the  purpose,  shall  attend  to  receive  and  take  away  the  dead 
body,  at  the  time  of  the  execution  of  such  offender." 
For  the  grades  of  punishment,  see  the  different  crimes,  post. 

2d.  Should im-  All  writers  on  criminal  law  agree  that  a  crime  should  immediately 
mediately  fol-  be  followed  by  trial  and  punishment,  becfiuse  the  smaller  the  inter- 
low  the  crime,  val  of  time  between  the  punishment  and  the  crime,  the  stronger 
and  more  lasting  will  be  the  association  of  the  two  ideas  of  crime 
and  punishmeTUt  so  that  they  may  be  considered,  one  as  the  cause, 
and  the  other  as  the  inevitable  and  unavoidable  effect  which 
follows.  In  the  rude  minds  of  the  vulgar,  nothing  is  effective  but 
present  objects ;  they  see  the  punishment,  but  forget  the  crime  when 
a  long  interval  ensues  between  them.  It  is  of  the  greatest  impor- 
tance (says  Beccaria)  that  the  punishment  should  succeed  the  crime 
as  immediately  as  possible,  if  we  intend  that  in  the  rude  minds  of 
the  multitude,  the  seducing  picture  of  the  advantage  arising  from 
the  crime,  should  instantly  awake  the  attendant  idea  of  punishnxent. 
Delaying  the  punishment  serves  only  to  separate  these  two  ideas  ^ 
and  thus  affects  the  minds  of  the  spectators,  rather  as  being  a  terri- 
ble sight,  than  the  necessary  consequence  of  a  crime ;  the  horror  of 
which  shoulH  contribute  to  heighten  the  idea  of  the  punishment. 

There  are,  besides,  other  reasons  to  show  the  necessity  of  |t 
speedy  trial  and  punishment.  It  excuses  the  unhappy  criminal  the 
cruel  and  unnecessary  torment  of  uncertainty;  which  is  a  punish- 
ment of  itself,  and  to  those  of  a  strong  imagination,  the  greatest 
punishment  perhaps  that  can  be  endured.  Imprisonment,  being 
the  only  means  of  securing  the  person  of  the  accused,  until  he  be 
tried,  condemned,  -or  acquitted,  ought  not  only  to  be  of  as  short  du- 
ration, but  attended  with  as  little  severity  as  possible.  The  time 
should  be  determined  by  the  necessary  preparation  for  the  trial,  and 
the  right  of  priority  in  the  oldest  prisoners.  The  confinement 
ought  not  to  be  closbr  than  is  requisite  to  prevent  his  flight,  or  his 
concealing  the  proofs  of  the  crime ;  and  the  trial  should  be  conduct- 
ed with  all  possible  expedition.  Can  there  be  a  more  cruel  contrast 
than  that  between  the  indolence  of  a  judge,  and  the  pcdnful  anxiety 
of  the  accused ;  the  comforts  and  pleasures  of  an  insensible  magis- 
trate, and  the  filth  and  misery  of  the  prisoner  % 

"  The  degree  of  punishment,  and  the  consequences  of  a  crime, 
ought  to  be  so  contrived  as  to  have  the  greatest  possible  effect  on 
others,  with  the  least  possible  gain  to  the  delinquent ;  if  there  be 
any  society  in  which  this  is  not  a  fundamental  principle,  it  is  an 
unlawful  society ;  for  mankind,  by  their  union,  originally  intended 
to  subject  themselves  to  the  least  evils  possible." — Becc.  c.  7.  "  That 
a  punishment  may  not  be  an  act  of  violence,  of  one  or  of  many 
against  a  private  member  of  society,  it  should  be  public,  immedi- 
ately, and  necessary ;  the  least  possible  in  the  case  given,  propor- 
tioned to  the  crime,  and  determined  by  the  laws.'*  Montesquieu, 
Spirit  of  Laws,  b.  6  c,  13. 

3d.  Should  be      The  certainty  of  punishment  is  that  quality  which  is  of  the  greatest 
certain.  importance,  in  order  to  constitute  them  fit  preventives  of  crimes. 
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This  quality  is,  in  its  operation,  most  merciful,  as  well  as  most  pow- 
erful. When  a  criminal  determines  on  the  commission  of  a  crime, 
he  is  not  so  much  influenced  by  the  lenity  of  tht^punishment,  as  by 
the  expectation,  that,  in  some  way  or  other,  he  may  be  fortunate 
enough  to  avoid  it.  This  is  particularly  the  case  with  him,  when 
this  expectation  is  cherished  by  examples,  or  by  experience  of  im- 
punity.   3  Wils.  Lee.  363. 

The  pardoning  power  is  the  brightest  jewel  in  the  crown  of  the 
executive;  its  brightness  may,  however,  be  tarnished  by  too  fre- 
quent and  improvident  use.  If  the  certainty  of  punishment  is  one 
of  the  greatest  preventives  of  crimes,  may  not  the  means  of  pre- 
vention be  very  much  diminished,  if  not  almost  entirely  destroyed, 
by  an  indiscriminate  use  of  this  power,  is  a  question  that  will  not 
be  answered  in  the  negative.  Perhaps  there  is  no  power  placed  in 
the  hands  of  a  man,  or  a  body  of  men,  that  requires  greater  caution 
and  circumspection  in  the  exercise  of  it,  than  the  power  of  pardon- 
ing. When  duly  administered,  it  may  soAen  the  rigour  of  law. 
It  meets  cases  and  exceptions  not  provided  fdr  by  any  general  rule ; 
but  when  abused,  the  rule  and  the  exception  are  confounded,  and 
the  law  itself  becomes  a  dBad  letter. 

.  There  is  nothing  very  dissimilar  here  in  the  mode  of  trial  of  those  • 
eharged  with  crimes  from  the  English/orms,  which  we  have  adopted 
in  the  Uaited  States.  We  have,  however,  made  some  improvements 
in  favour  of  the  party  accused,  which  justly  entitles  our  criminal  code 
to  the  respect  and  esteem  of  every  nation.  Perhaps  there  is  no 
country  on  the  face  of  the  earth  where  a  person  charged  with  a 
crime  is  less  subject  to  arbitrary  power,  where  his  rights  in  a  pecu- 
liar situation  are  so  cautiously  guarded. 

A  prisoner  can  only  be  brought  to  trial  by  the  ordinary  course  of  Presentment 
a  presentment  or  indictment.    By  the  constitution,  (art.  5th,  amend-  and       indict- 
ments,) it  is  declared,  "No  person  shall  be  held  to  answer  for  a  ment the  only 
capital  or  other  infamous  crime,  unless  on  a  presentment  or  indict-  mode  of  pro- 
ment  of  a  grand  jury,  except  in  cases  arising  in  the  land  or  naval  secutioninthe 
forces,  or  in  the  militia,  when  in  actual  service,  in  time  of  war  or  United  States^ 
public  danger ;  nor  shall  any  person  be  subject  for  the  same  offencej 
to  be  twice  put  in  jeopardy  of  life  or  limb  \  nor  shall  be  compelled, 
in  any  criminal  case,  to  be  a  witness  against  himself,  nor  be  deprived  ' 
of  life,  liberty,  or  property,  without  due  process  of  law ;  nor  shall 
private  property  be  taken  for  public  use  without  just  compensa- 
tion." 

To  convict  a  person  of  a  crime  under  the  constitution  and  laws 
of  the  United  States,  (except  as  is  there  excepted,)  the  preliminary 
investigation  and  decision  of  a  grand  jury  is  indispensably  requisite. 
A  grand  jury  is  a  barrier  that  protects  the  rights  of  the  people,  and 
which  cannot  be  invaded  until  that  barrier  is  broken  downl 

— ^*  Nor  shall  any  person  be  subject  for  the  same  offence  to  be  Jeopardy/ 
twice  put  in  jeopardy  of  life  or  limb."    See  the  construction  of  this 
phrase  in  the  constitution,  in  Goodwin's  Trial,  by  Counsellor  Samp- 
son.    See  also,    1   Cr.  L.  Cases,  471.      The  decision  of  Chief- 


XVi  •  PREFACE. 

Justice  Spenc«r  on  tlie  legal  meaning  of  the  word  jeopardy,  under 
this  constitutional  provision,  was  recognized  by  the  Supreme  Court 
o{  the  United  States,  in  Perez's  case  for  piracy,  Feb.  Term,  1824. 
PI  f  Trial  ^^  ***®  amendments  of  the  constitution,  art.  6th,  "  In  all  crimi- 
riaoeoi  inai.  ^^^  prosecutions  the  accused  shall  enjoy  the  right  of  a  speedy  and 
public  trial,  by  an  impartial  jury  of  the  state  and  district  wherein 
the  crime  shall  have  been  committed,  which  district  shall  have  been 
previously  ascertained  by  law,  and  to  be  informed  of  the  nature 
and  cause  of  the  accusation ;  to  be  confronted  with  the  witnesses 
against  him ;  to  have  compulsory  process  for  obtaining  witnesses  in 
his  favour,  and  to  have  the  assistance  of  counsel  for  his  defence." 
See  the  29th  sec.  of  the  act  of  congress,  Sept.  24,  1798 ;  the  8th  sec. 
of  the  act  of  30th  April,  1790. 

If  a  tribunal  for  the  trial  of  an  offence  exist  w'here  the  prisoner 
was  seized,  such  tribunal  has  jurisdiction,  and  he  cannot  be  trans- 
ported to  a  different  district  for  trial.  Bollman  and  Swartwout  were 
seized  in  the  territory  of  Orleans,  on  a  charge  of  high  treason,  com- 
mitted in  that  territory  or  neighbourhood,  and  transported  to  the 
District  of  Columbia  for  trial ;  it  not  being  alleged  that  emy  offence 
was  committed  in  the  District  of  Columbia,  it  was  held  that  ihe 
circuit  of  the  District  of  Columbia  had  not  jurisdiction.  4  Cranch, 
136. 

ImpartiaUury      tinder  the  provisions  of  the  constitution  and  laws.  (Const,  art.  6. 
amendt. ;  Act  of  Congress,  Sept.  24th,  1789,  sec.  29 ;  Act  of  Con- 
gress, May  I3th,  1800,)  and  of  the  common  law,  requi4ng  an  im- 
partial jury  in  Criminal  cases/  those  who  have  deliberately  formed 
and  delivered  an  opinion,  that  the  party  is  guilty  of  the  crime  char- 
ged against  him,  are  disqualified  to  serve  as  jurors.    Having  form- 
ed an  opinion  of  any  fact  conducive  to  the  final  decision  of  the  case, 
would  not  disqualify.    But  of  the  opinion  formed  be  on  a  point  so 
essential  as  to  go  far  towards  a  decision  of  the  whole  case,  and  to 
have  a  real  influence  on  the  verdict,  it  seems  it  w'ould  disqualify. 
Thus,  on  a  charge  of  treason,  it  seems  it  would  not  be  a  sufiicient 
objection  to  a  juror  that  he  did  believe,  and  had  said,  that  the  pris- 
oner, at  a  time  considerably   anterior  to  the  fact  charged  in  the  in- 
dictment, entertained  treasonable  designs  against  the  United  States. 
But  if  he  had  made  up,  and  declared  the  opinion,  that  to  the  time 
when  the  fact  laid  in  the  indictment  is  said  to  have  been  committed, 
the  prisoner  was  prosecuting  the  treasonable  design  with  which  he 
is  charged,  it  is  a  sufficient  cause  of  challenge.     So,  in  homicide, 
whether  the  fact  of  killing  is  admitted  or  is  doubtful,  if  a  jurot 
should  have  made  up  and  delivered  an  opinion,  that  though  unin- 
formed as  to  the  fact  of  killing,  he  was  confident  of  the  malice— he 
was  confident  the  prisoner  had  deliberately  formed  the  intention  of 
murdering  the  deceased,  and  was  prosecuting  that  intention  up  to 
the  time  of  his  death,  it  seems  it  would  be  asufiicient  cause  of  chal- 
lenge.   So,  on  the  charge  of  passing  counterfeit  bank  notes,  know- 
ing them  to  be  counterfeit,  if  the  jurot  had  declared,  that  though 
uncertain  as  to  the  fact  of  passing  the  notes,  he  was  confident  the 
prisoner  knew  them  to  be  counterfeit,  it  would  be  a  sufllcient  ob- 
jection     (United  States  v.  Burr,  416,  417,  418.)     Where,  how- 
ever, the  character  charged,  and  the  circumstances,  are  so  univer- 
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sally  notorious  that  it  is  obriously  and  totally  impossible  to  obtain 
a  jury  whose  minds  are  not  already  made  up,  perhaps  the  rule  may 
be  relaxed,  so  far  as  necessity  requires.  But  if  this  necessity  does 
not  exist,  the  rule  will  be  sdhered  to.  Ibid.  419.  Sergt.  Goittt. 
Law,  p.  353. 

AAer  a  juror  is  sworn,  it  is  too  late  to  object  that  he  belonged  to 
another  county.  And  if  a  juror  be  challenged  for  faror,  and  upon 
examination  before  the  triors,  he  declare,  that  if  the  CTidence 
should  be  equal,  he  would  give  a  Terdict  in  &Yor  of  the  party  up- 
on whom  the  burden  of  proof  li^s,  the  court,  in  its  discretion,  ought 
to  reject  him  as  a  juror.    7  Cranch,  290. 

If  a  person  is  put  upon  the  panel  of  the  grand  jury,  and  process 
served  upon  him,  his  name  cannot  be  erased  from  the  panel  by  the 
marshal,  nor  can  he  substitute  another  in  his  place.  If  another 
person  is  substituted,  the  first  will  be  entitled  to  take  his  seat  on 
the  grand  jury.  The  regularity  of  summoning  a  grand  jury  may 
be  exeepted  to  before  they  are  sworn.  Burr's  Trial,  37.  And  a 
juror  cannot  be  compelled  to  be  a  witness  to  prove  his  own  incom- 
petency ;  he  may,  however,  if  he  chooses.    3  Dall.  515. 

It  is  of  vital  importance  to  the  correct  administration  of  justice,      ,  . 
and  the  fair  decision  of  any  case,  that  the  jury  should,  in  the  Ian-    .  ^       ogaio- 
guage  of  the  constitution,  be  impartial.    Various  decisions  have  ^      ^*' 

been  made  in  the  difTerent  states  upon  this  subject.  In  Milligan 
and  Welchman's  case,  which  was  a  charge  of  robbing  the  Phoenix 
Bank,  New  York  Greneral  Sessions,  Nov.  1821,  before  the  Hon. 
Richard  RIker,  Recorder,  (6  City  Hall  Rec.  71.)  after  a  long  dis- 
cussion and  argument,  the  following  interrogatories  were  Iramed 
and  put  to  each  jijror : — 1st.  Have  you  at  any  time  formed  or  ex- 
pressed an  opinion,  or  even  entertained  an  impression,  which  may 
influence  your  conduct  as  a  juror  1  2d.  Have  you  any  bias  or  prej- 
udice on  your  mind,  for  or  against  the  prisoners  1  3d.  Do  you,  in 
every  respect,  according  to  Uie  best  of  your  knowledge  or  belief, 
stand  perfectly  indifferent  between  the  people  and  the  prisoners  "t 
These  interrogatories,  after  argument,  were  adopted  and  put  in 
Johnson's  case,  (see  p.  361.)  The  authorities  upon  this  subject  are 
collected  p.  265. 

By  the  4th  art.  of  the  amendments  to  the  constitution,  it  is  de-  WarrantSw 
Glared,  '*  The  right  of  the  people* to  be  secure  in  their  persons',  hou* 
ses,  papers  and  effects,  against  unreasonable  searches  and  seizures, 
shall  not  be  violated ;  and  no  warrant  shall  issue  but  upon  probable 
cause,  supported  by  oath  or  affirmation,  and  particularly  describing 
the  place  to  be  searched,  or  the  person  or  things  to  be  seised." 

The  manner  of  obtaining  a  warrant  against  a  person  charged 
with  a  crime,  is  pointed  out  by  the  33d  sec.  of  the  act  of  Sept.  24, 
1789.  The  act  directs  that  the  warrant  may  issue,  and  the  party 
be  arrested,  agreeably  to  the  usual  mode  adopted  in  the  state  in 
which  the  proceedings  are  had.  A  process  to  arrest,  obtained  with- 
out a  previous  oath  or  affirmation,  of  at  least  probable  cause,  is  ille- 
gal and  void,  both  at  common  law  and  under  the  constitution  and 
laws  of  the  United  Ststes. 

To  warrant  a  commitment,  that  proof  would- not  be  required  Commitment'. 

Vol.  11.  C  • 
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which  would  be  necessary  to  convict  the  person  on  a  trial  in  chief; 
but  the  committing  magistrate  would  require  that  probable  cause 
should  be  shown,  and  that  must  be  made  out  by  proof,  inducing  a 
bdKef  that  the  crime  alleged  has  been  committed  by  the  person 
charged.  Burr's  Trial,  by  Robinson,  80.  A  warrant  of  commit- 
ment is  illegal  which  does  not  state  some  good  cause  certain,  sup- 
ported by  oath.    3  Cranch,  447.    Sergt.  Const.  Law,  240. 

Surety  of  the  ^^  ^®  ^"''^  section  of  the  act  of  16th  July,  1798,  "  The  judges 
Peace  ^^  ^®  supreme  court  and  of  the  several  district  courts  of  the  United 

States,  and  all  judges  and  justices  of  tlie  courts  of  the  several  states 
having  authority,  by  the  laws  of  the  United  States,  to  take  cogni- 
zance of  offences  against  the  constitution  and  laws  thereof,  shall, 
respectively,  have  the  like  power  and  authority  to  hold  to  security 
of  die  peace,  and  good  behavior,  in  cases  arising  under  the  consti- 
tulion-  and  laws  of  the  United  States,  as  may  or  can  be  lawiiilly 
exercised  by  any  judge  or  justice  of  the  peace  of  the  respectiTe 
states,  in  cases  cognizable  before  them."  See  Sergt.  Const.  Law, 
249.    See,  also,  Duane's  case,  p.  583. 

Copyofindict-  ^^  ^^  ^^^  section  of  the  act  of  30th  April,  1790,  it  is  enacted, 
ment  and  list  "  '^^'^^  ^^Y  person  who  shall  be  accused  and  indicted  of  treason, 
of  jury  and  ^^^^  ^^^^  ^  copy  of  the  indictment,  and  a  list  of  the  Jury,  and 
witnesses.  witnesses  to  be  produced  on  the  trial  for  proving  the  said  indict- 
For  the  con-  °^®'^^>  mentioning  the  names  and  places  of  abode  of  such  witnesses 
struction  of  ^^^  jurors,  delivered  unto  him  at  least  three  entire  days  before  he 
the  above  sec-  ^^^^^  ^^  ^'''^^^  ^'^^  ^^^  same ;  and  in  other  capital  offences,  shall 
tion  see  the  ^^^®  Buch.  copy  of  the  indictment  and  list  of  the  jury,  two  entire 
United  States  ^^7^i  ^^  least,  before  the  trial." 

T.  The  Insur-  '^  reasonable  time  will  be  allowed  by  the  court,  afler  a  list  of  the 
eentso£Penn-  '^^'^^^  ^^  ^^  witnesses  are  furnished  to  the  prisoners,  for  the  pur- 
sylvania  3  P^^®  ^^  bringing  testimony  from  ,the  country  or  place  in  which 
Dall  33*5  to  ^^^^®  witnesses  reside,  although  it  shoujd  exceed  three  days  men- 
343  '•  and  ^*o°®^  *"  ***®  above  section.  Sergt.  Const.  Law,  255.  United 
Hare's      case  States  v.  Stewart,  2  Dall.  343.    See  post. 

for  robbing  '^^^  township  in  which  the  jurors  and  witnesses  reside,  as  well 
the  mail  Ba^  ^^  ^®  county  and  state,  should  be  specified :  but  the  act  of  congress 
timore  May  ^^^^  ^^^  require  a  specification  of  their  occupations,  and,  therefore, 
1818  p.  283      is  not  necessary.     United  States  v.  Insurgents,  2  Dall.  335. 

Standing  B/the  29th  section  of  the  act  of  30th  April,  1790,  it  is  declared, 

mute      chal-  ^'  ^^  ^^7  P^^^i^  or  persons  be  indicted  of  treason  against  the  Uni- 

lenge  of  jury    ^^  States,  and  shall  stand  mute,  or  refuse  to  plead,  or  shall  chal- 

^,  '  lenge  peremptorily  above  the  number  of  thirty-five  of  the  jury ;  or 

Judgment    of  ^^  ^"X  person  or  persons  be  indicted  of  any  other  of  the  offences 

peine  forte  et  h^re^ii  before  set  forth,  for  which  the  punishment  is  declared  to  be 

dure     cannot  ^^^^  \  i^  ^^  °^  ^^Y  ^^^^^  also  stand  mute,  or  will  not  answer  to  the 

be    eiven    in  indictment,  or  challenge  peremptorily  above  the  number  of  twenty 

the  U.  States.  P^i^oi^s  of  the  jury,  the  court,  in  any  of  the  cases  aforesaid,  shall, 

p  301.  notwithstanding,  proceed  to  the  trial  of  the  person  or  persons  so 

"'        '  standing  mute  or  challengiiig,  as  if  he  or  they  had  pleaded  not 

guilty,  and  render  judgment  thereon  accordingly." 

lo  murder  and  other  crimes  (except  treason)  set  forth  in  this  act, 
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the  prisoner  can  challenge  only  twenty;  but  in  offences  created 
since  that  act,  where  the  penalty  is  death,  the  prisoner  is  entitled  to 
challenge  thirty-five,  as  at  common  law.  The  words,  "  herein  be- 
fore set  forth,"  confine  the  provision  to  the  offences  described  in 
that  act.    SergL  Const.  Law,  352.    4.  Dall.  414. 

It  was  decided  in  the  Circuit  Court  of  the  United  States,  Balti- 
more, May,  1818,  (see  p.  283)  afler  a  long  and  learned  argument, 
that  standing  mute  on  a  charge  of  felony  against  the  laws  of  the 
United  States,  is  equivalent  to  a  plea  of  not  guilty  under  the  above 
section. 

By  the  amendment  to  the  constitution  of  the  United  States,  (art.  ^  ... 

8.)  it  is  declared,  "  excessive  bail  shall  not  be  required."  ,     *  I. 

By  the  act  of  congress,  Sept.  24,  1789—"  For  any  crime  or  of-  ^^  pj^ocess  oi 


fence  against  the  United  States^  the  offender  may,  by  any  justice 
or  judge  of  the  United  States,  or  by  any  justice  of  the  peace,  or  other 
magistrate  of  any  of  the  United  States  courts,  where  he  may  be 
found,  agreeably  to  the  usual  mode  of  process  against  offenders  m 
such  state,  and  at  the  expense  of  the  United  States,  be  arrested, 
and  imprisoned,  or  bailed,  as  the  case  may  be,  for  trial  before  such 
court  of  the  United  States,  as,  by  this  act,  has  cognizance  of  the 
offence.  And  copies  of  the  process  shall  be  returned  as  speedily  as 
may  be  in  the  clerk's  office  of  such  court,  together  with  the  recog- 
nizance of  the  witnesses  for  their  appearance  to  testify  in  the  case ; 
which  recognizances  the  magistrate  before  whom  the  examination 
shall  be,  may  require  on  pain  of  imprisonment.  And  if  such  com- 
mitment of  the  offender  or  the  witnesses,  shall  be  in  the  district 
other  than  that  in  which  the  offence  is  to  be  tried,  it  shall  be  the 
duty  of  the  judge  of  that  district  where  the  delinquent  is  imprisoned, 
seasonably  to  issue,  and  of  the  marshal  of  the  same  district  to  exe- 
cute, a  warrant  for  the  removal  of  the  offender,  and  the  witnesses, 
or  either  of  them,  as  the  case  may  be,  to  the  district  in  which  the 
trial  is  to  be  had.  And  upon  all  arrests  in  criminal  cases,  bail  shall 
foe  admitted,  except  where  the  punishment  may  be  death,  in  which 
case,  it  shall  not  be  admitted  but  by  the  supreme  or  a  circuit  court, 
or  by  a  justice  of  the  supreme  court,  or  a  judge  of  a  district  court, 
who  shall  exercise  their  discretion  therein,  regarding  the  nature  and 
circumstances  of  the  offence,  and  of  the  evidence,  and  the  usages 
of  law.  And  if  a  person  committed  by  a  justice  of  the  supreme,  or 
a  judge  of  a  district  court,  for  an  offence  not  punishable  with  death, 
shall  afterwards  procure  bail,  and  there  be  no  judge  of  the  United 
States  in  the  district  to  take  the  same,  it  may  be  taken  by  any  judge 
of  the  supreme  or  superior  court  of  law  in  such  state." 

'  By  an  act  of  congress,  passed  March  2d,  1793,  bail  may  be  taken 
by  any  chancellor,  judge  of  the  supreme  or  superior  court,  or  chief 
or  first  judge  of  a  court  of  common  pleas  of  any  state,  or  mayor  of 
a  city,  or  either  of  them. 

Although  the  above  act  of  Sept.  24th,  1789,  does  not  expressly 
invest  the  courts  of  the  United  States,  sitting  as  courts,  with  the 
power  to  commit  a  person  charged  with  an  offence  against  the  Uni; 
ted  States ;  yet  this  power  is  implied  in  the  duties  which  the  court 
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must  perform.  And  the  court  must  take  bail  in  luch  case.  Sergx. 
Const.  Law,  242. 

The  power  of  the  court  to  commit  for  offences  of  which  it  has 
cognizance,  is  exercised  by  CTery  court  of  criminal  jurisdiction. 
Courts,  as  well  as  individual  magistrates,  are  conservators  of  the 
peace.    Burr's  Trial,  81. 

The  supreme  court  has  jurisdiction  under  the  constitution  and 
laws  of  the  United  States,  to  bail  a  person  committed  for  trial  on  a 
criminal  charge  by  a  district  judge.    3  Dall.  77. 

limitation  of  ^*  ''  declared  by  an  act  of  congress,  passed  3d3d[ay,  1798,  s.  31. 
Prosecutions  '^^^  "  ^®  person  or  persons  shall  be  prosecuted,  tried  or  pun- 
Bv  the  act  of  ^^^  ^^'^  ^^^^on  or  other  capital  offence  aforesaid,  wilful  mur- 
B^rch  26th  ^^'  ^^  forgery  excepted,  unless  the  indictment  for  the  same  shall 
1804  breaches  ^  ^o*"*d  by  a  grand  jury  within  three  years  next  after  the  treason 
of  the  revenue  ^^  capital  offence  aforesaid  shall  be  done  or  committed;  nor  shall 
laws  mav  be  *"y  person  be  prosecuted,  tried  or  punished  for  any  offence  not  cap- 
Dunished  bv  ^^'  ^^^  ^'^^  *"y  ^°*  ^^  forfeiture,  under  any  penal  statute,  unless 
fine  or  forfeit-  ^®  indictment  or  information  for  the  same  shall  be  found  or  institu- 
dbc  with-  ^^  within  two  years  from  the  time  of  committing  the  offence,  or  in- 
in  five  vears  purring  the  fine  or  forfeiture  aforesaid.  Provided,  that  nothing 
after  commit-  ^^^^^"^  contained,  shall  extend  to  any  person  fleeing  from  justice." 

'fence  ^^  ^'  now,  I  believe,  considered  as  settled,  that  the  courts  of  the 

United  States  have  not  cognizance  of  crimes  and  offences  at  com- 
mon law.    Before  criminal  jurisdiction  can  be  exercised,  congress 
Courts  of  the  must  first  make  an  act  a  crime,  affix  a  punishment  to  it,  and  declare 
United  States  the  court  that  shall  have  jurisdiction  of  the  offence.    Sergt.  Const, 
have  not  com-  Law,  264.    A  different  doctrine  wa»  a  long  time  held  to  be  law. 
mon  law  ju-  in  Gideon  Henfield's  case,  tried  before  Justice  Wilson,  at  Phila- 
nsdiction     in  delphia,  July,  1793,  the  common  law  jurisdiction  of  the  courts  of 
cnminal  cases  the  United  States,  was  insisted  upon.    So,  also,  in  the  case  of  the 
United  States  v.  Ravara,  2  Dall.  297.,  coram,  Jay,  C.  J.;  and  the 
United  States  v.  Worrall,  2  Dall.  384.,  and  also  in  the  case  of  the 
United  States  v.   Williams,   li;99,   Ellsworth,  C.  J.  decided  in 
favour  of  the  common  law  jurisdiction.    A  different  decision  has 
since  prevailed  in  two  cases. 

In  the  case  of  the  United  States  v.  Hudson  and  Goodwin,  7 
Cranch,  32.  it  was  held,  that  an  indictment  at  common  law  could 
not  be  sustained  in  the  circuit  court,  for  a  libel  on  the  president  and 
congress  of  the  United  States.  So,  also,  in  the  case  of  the  United 
States  V.  Coolidge,  1  Wheat.  416.  the  judges  certified  against  the 
jurisdiction. 

Crimes  against  the  United  States  depend,  then,  upon  the  statute 
law.  It  will,  therefore,  only  be  necessary  to  detail  the  several  stat- 
utes, and  the  construction  given  to  them  by  the  courts  of  the  United 
States,  to  exhibit  a  view  of  the  criminal  laws  of  the  United  States. 
I  call  it  a  vieWf  because  it  is  intended  merely  as  a  sketch  for  the 
benefit  of  those  young  men  who  have  commenced  their  studies, 
a^nd  others,  who  are  supposed  to  be  ignorant  of  the  subject,  and 
who  cannot  find  even  a  view  in  any  book  :  and  because,  were  1  dis- 
posed to  write  a  treatise,  il  would  embrace  the  compnss  of  a  volnme 
instead  of  a  preface. 
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The  trial  and  punishment  «of  erimee  against  the  United  States, 
must  take  place,  under  the  constitution  and  laws,  in  the  supreme 
court,*  the  circuit  court,  or  the  district  court  of  the  United  States. 
L.  U.  S.  Sept  34th,  1789.  * 

The  circuit  court  has  exclusive  jufisdiction  of  all  crimes  and  Circuit  Court* 
offences  which  are  cognizable  under  the  authority  of  the  United  The  jurisdic- 
States,  except  when  it  shall  be  provided  otherwise  by  law.  -  They  tion  of  the 
have  also  concurrent  jurisdiction  with  the  district  courts,  of  the  Circuit  Court 
crimes  and  offences  which  are  cognizable  in  those  courts.  1  Gktll.  in  criminal  ca- 
177.  .7Cranch,  985.  ses,is  coxifined 

By  the  act  of  September  34,  1798,  sec.  11.  the  circuit  court  shall    to    offences 
have  exclusiye  cognizance  of  all  crimes  and  offences  cognizable     committed 
under  the  authority  of  the  United  States,  except  where  this  act  within  the  dis- 
otherwise  provides,  or  the  laws  of  the  United  States  shall  otherwise  trict  in  which 
direct,  and  concurrent  jurisdiction  with  the  district  courts,  of  the  the  court  sits 
crimes  and  offences  cognizable  therein.    See  the  construction  of  when  commit- 
this  act,  2  Dall.  297.    5  Wheat.  26.  29.    6  Wheat.  692.    5  Sergt.  ted  on  land,  p. 
and  Rawle,  545.  335. 

By  the  9th  section  of  the  act  of  September  24th,  1789,  the  dis-  District 
trict  court  shall  have,  exclusively  of  the  courts  of  the  several  states,  Court, 
cognizance  of  all  crimes  and  offences  that  shall  be  cognizable  under 
the  authority  of  the  United  States,  committed  within  their  respec- 
tive districts,  or  upon  the  high  seas,  where  no  otlier  punishment 
than  whipping,  not  exceeding  thirty  stripes,  a  fine  not  exceeding 
one  hundred  dollars,  or  a  term  of  imprisonment  not  exceeding  six 
months,  is  to  be  inflicted. 

It  is,  therefore,  the  grade  of  punishment  alone  tbat  separates  the 
jurisdiction  of  the  district  from  that  of  the  circuit  courts  *,  in  other 
respects,  their  jurisdiction  as  vested  by  this  act,  is  similar. 

By  the  same  section,  the  district  court  shall  have  jurisdiction,  ex- 
clusively of  the  courts  of  the  several  states,  of  all  suits  against  con- 
suls or  vice-consuls,  except  for  offences  above  the  description  above 
mentioned.  Here  it  is  the  character  of  the  party,  and  the  grade  of 
punishment  combined,  tbat  give  jurisdiction.  Sergt.  Const.  Law,  226. 

Treason  has  always  been  considered  as  the  greatest  crime  an  Treason; 
individual  could  comn^t  against  the  laws  of  the  community  of 
which  he  is  a  member ;  inasmuch  as  it  strikes  at  the  foundation  of 
them.    It  is  essential  to  the  security  and  happiness  of  mankind  that 
they  should  live  under  a  government  of' some  kind  or  other:  and 


*  By  the  act  of  September  24th,  1789,  sec.  13.,  the  supreme  court 
has,  "exclusively,  all  such  jurisdiction  of  suits  or  proceedings  against 
ambassadors,  or  other  public  ministers,  or  their  domestics,  or  domes- 
tie  servants,  as  a  court  uf  law  can  have  or  exercise,  consistently 
with  the  law  of  nations."  No  prosecution  has  taken  place  under 
this  act  since  the  organization  of  the  government,  and  probably 
never  will.  The  act  of  20th  April,  1790,  declares  any  writ  or  pro- 
cess against  an  ambassador  or  other  public  minister,  void ;  which 
would  render  a  prosecution  of  no  effect. 
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we  see  in  all  ages  and  in  every  country  they  have  found  it  neces- 
sary to  frame  rules  and  regulations  for  the  safety  of  all.    These  rules 
cannot  be  broken  without  endangering  their  lives.    By  a  reference 
*  .to  the  history  of  the  world,  it  will  appear  that  all  nations  have  pun- 

ished this  crime  with  comparative  severity.  In  every  country  it 
has  been  followed  by  the  death,  at  least,  of  the  offender.  In  many 
nations,  the  penalty  on  the  commission  of  this  crime,  has  been  felt 
by  the  relatives  of  the  offender  in  a  remote  degree. 

It  is  unquestionably  a  great  crime,  involving  the  very  existence 
of  society ;  but  it  is  nevertheless  of  extreme  importance  that  the 
crime  be  accurately  defined.  The  celebrated  Montesquieu  de- 
clares, that  if  the  crime  of  treason  be  indeterminate,  this  alone  is 
sufficient  to  make  any  government  degenerate  into  arbitrary  pow- 
er. Sp.  L.  b.  12.  c.  7.  Blackstone  observes,  "as  this  is  the 
highest  civil  crime  which  (considered  as  a  member  of  the  communi- 
ty) any  man  can  possibly  commit,  it  ought,  therefore,  to  be  most 
precisely  ascertained."    4  Com.  75. 

Crime  of  not      '^^  greatest  precision  and  accuracy  in  the  definition  of  this 
defined.  crime  is  necessary  to  insure  the  liberty  of  the  people ;  but  it  has  not 

been  obtained.  In  ancient  Rome  and  modern  Europe,  the  most 
distressing  uncertainty  has  prevailed.  Witness  the  imperial  con- 
stitutions of  Arcadius  and  Honorius,  which  decree  among  other 
things,  a  mere  assault  upon  a  minister  of  the  prince,  treason.  See 
the  dreadful  uncertainty  in  the  common  law  of  England  in  relation 
40  the  definition  and  punishment  of  treason,  Mirror,  c.  1.  s.  2.  1  Hale 
P.  C.  80.  Britton,  c.  22.  4  Blac.  Com.  75.  and  76.  Judge  Wil- 
son observes,  in  point  of  precision  and  accuracy,  with  regard  to  this 
'Crime,  the  common  law,*  it  must  be  owned,  was  grossly  deficient. 
Its  description  was  uncertain  and  ambiguous,  and  its  denunciation 
and  penalties  were  wastefully  communicated  to  offences  of  a  differ- 
ent kind. 

As  the  crime  is  dangerous  to  the  existence  of  a  state,  so  have  the 
numerous  imputations  of  it  been  to  individuals.  The  best  blood 
has  been  shed  under  definitions  of  this  offence,  too  extended  to  be 
limited,  and  too  fluctuating  to  be  settled.  Who  cannot  reckon  up 
a  host  in  the  long  and  disgusting  catalogue  of  convictions  and  ex- 
ecutions in  almost  every  kingdom  in  Europe  for  many  centuries 
past  1  The  peaceable,  quiet  citizen  has  been  harassed  by  dema- 
gogues, courtiers,  spies  and  informers,  for  capricious  and  construc- 
tive treasons  in  almost  every  country  and  age. 

Has  been  io  In  the  United  States  a  salutary  limit  has  been  set  to  this  danger- 
the  U.  States,  ous  st&te  prerogative.  A  prerogative  always  formidable  and  some- 
times destructive  to  the  liberty  and  lives  of  the  best  citizens.  In 
the  United  States  the  people  are  secure  against  the  arbitrary  con- 
struction of  courts — against  legislative  tempests — against  political 
factions. 

By  the  constitution  of  the  United  States,  art.  3.  sect.  3.,  it  is  de- 
clared, that,  "  treason  against  the  United  States,  shall  consist  only 
in  levying  war  against  them,  or  in  adhering  to  their  enemies,  giving 
them  aid  and  comfort."  This  constitutional  provision  comprises  all 
the  cases  of  treason  that  can  possibly  arise  in  the  United  States. 
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It  is  difficult  to  pass  an  eulogium  worthy  the  subject.  The  long 
catalogue  of  conetructiye  and  other  treasons,  which  has  successively 
disgraced  and  convulsed  the  British  empire,  are  unknown  in  the 
United  States,  and  can  never  be  known  under  the  above  section. 

It  cannot  but  be  matter  of  congratulation  to  the  American  citi- 
zen, that  he  is  secure  in  life  and  property  by  the  express  provision 
in  the  constitution  of  Lis  country.  The  constitution  havin^i  marked, 
out  the  limits  of  this  crime,  the  legislature  cannot  extend  it,  nor 
can  the  judges  extend  it  by  arbitrary  and  capricious  construc- 
tions. 

Treason  against  tbe  United  States,  shall  consist  only : 

Ist.  "  In  levying  war  against  them."  The  term  "  levying  war"  What  acts  a- 
in  the  constitution  of  the  United  States  is  used  in  the  same  sense  in  mount  to  le~ 
which  it  is  understood  in  England.  It  is  a  technical  term,  borrow-  vying  war. 
ed  from  the  English  law,  and  its  meaning  is  the  same  as  it  is  when 
used  in  the  statute,  35.  Edw.  3. ;  and  is  to  be  collected,  as  well 
firom  adjudged  cases,  as  from  the  writings  of  approved  elementary 
authors.  It  comprehends  as  well  those  who  create  or  raise  a  war, 
as  those  who  make  it  or  carry  it  on.  4  Cranch,  471.  It  has  been 
decided  in  the  supreme  court  of  the  United  States,  4  Cranch,  75.  to 
137.  that  to  constitute  a  levying  war,  there  must  be  an  assemblsge 
of  persons,  for  the  purpose  of  effecting,  by  force,  a  treasonable  pur* 
pose ;  and  when  war  is  actaally  levied,  all  those  who  perform  any 
part,  ktneevtr  minute ^  and  htnoever  remote  from  the  scene  of  action, 
aTid  who  are  leagued  in  the  general  conspiracy,  are  traitors.  4 
Cranch,  76.  Any  assemblage  of  men,  for  the  purpose  of  revolu- 
tionizing by  farce  the  government  established  by  the  United  States, 
inany  of  its  territories,  although,  as  a  step  to,  or  the  means  of,  ex- 
ecuting soi%B  greater  projects,  amounts  to  levying  war.  lb. 
'  Meeting  of  particular  bodies  of  men,  and  marching  from  placea 
ti partial  to  a  place  of  general  rendezvous,  is  such  an  assemblage 
as  constitutes  a  levying  war.  4  Cranch,  76.  If  an  army  be  actu* 
ally  raised  for  the  avowed  purpose  of  carrying  on.  open  war 
against  the  United  States,  and  subverting  their  government,  a  com*' 
missary  of  purchases,  who  never  saw  the  army,  but  who,  knowing 
its  object,  and  leaguing  himself  with  the  rebel,  supplies  that  army 
with  previsions,  is  guilty  of  an  overt  act  of  levying  war.  4  Cranch, 
470.  Where  a  body  of  men  are  assembled  for  the  purpose  of  ma- 
king war  against  the  government,  and  are  in  a  condition  to  make 
that  war,  the  assemblage  is  an  act  of  levying  war.  4  Cranch,  475. 
Arms  are  not  an  indispensable  requisite  to  levying  war,  nor  the  ac- 
tual application  of  force  to  the  object.  4  Cranch,  488.  A  man  may 
be  legally  absent^  who  has  counselled,  ur  procured  the  treasonable 
act.  4Cran^,  491.  Levying  war  is  an  act  compounded  of  law 
and  fact,  of  which  the  jury,  aided  by  the  court,  must  judge.  4 
Cranch,  506.  Enlisting,  or  procuring  any  person  to  enlist  in  the 
service  of  the  enemy,  is  ah  act  of  treason.  2  Dall.  p.  86.  Nothing 
will  excuse  the  act  of  joining  the  enemy,  but  the  fear  of  immediate 
death.     Ibid. 

Going  with  a  party  to  the  house  of  an  excise  officer,  in  arms,  mar- 
shalled and  arrayed,  and  committing  other  acts  of  violence  and  de- 
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vaatation,  with  an  intention  to  suppress  the  office  of  excise,  and  to 
compel  the  resignation  of  the  excise  officer,  so  as  to  render  null  and 
void,  in  effect,  an  act  of  Congress,  is  treason.    3  Dall.  346,  347. 

What  acts^o  If  the  war  be  levied,  and  the  prisoner  has  performed  a  part,  but 
not  amount  to  is  not  leagued  in  the  conspiracy,  and  has  not  appeared  in  arms 
levying  war.  ag&inst  his  country,  he  is  not  a  traitor.  4  Cranch  Rep.  533,  534. 
Nor  is  an  assemblage  of  men  with  a  treasonable  design,  not  attend- 
ed  with  warlike  appearances,  levying  war.  Ibid.  Nor  is  it  suf- 
ficient that  the  indictment  state  generally  that  the  accused  levied 
war :  an  overt  act  must  be  laid  and  proved.  Burr's  Trial,  by  Rob- 
inson. See,  also,  4  Cranch,  533.  The  presence  of  the  party  at 
the  scene  of  operation  is  actually,  or  constructively  necessary,  and 
is  part  of  the  overt  act,  and  must  be  proved  by  two  witnesses.  Ibid. 
An  indictment  charging  the  prisoner  vrith  being  present  at  an  overt 
act,  cannot  be  supported,  by  proving  he  caused  the  act  to  be  done 
by  others.  No  presumptive  evidence ;  no  facts  from  which  pre- 
sence can  be  inferred,  will  satisfy  the  constitution  and  law. 
4  Cranch,  533.  And  by  the  same  book  ,it  appears  that  if  the  overt 
>  act  be  not  proved  by  two  witnesses,  all  other  testimony  is  irrelevant. 

The  travelling  of  individuals  to  a  place  of  rendezvous,  separately 
or  together,  but  not  in  military  form,,  is  not  levying  war.  The  act 
must  be  unequivocal  and  have  a  warlike  appearance.  4  Cranch, 
75.  and  137. 

If  the  war  be  actually  levied,  if  th%  accused  has  performed  a 
part,  but  is  n/it  leagued  in  the  conspiracy,  and  has  iwt  appeared  in 
arms  against  his  country,  he  is  not  a  traitor,    4  Cranch,  474. 

An  assemblage  of  men  with  a  treasonable  design,  but  not  in  force, 
nor  in  the  condition  to  attempt  the  design,  nor  attended  with  war- 
like appearances,  does  not  constitute  the  fact  of  levying  war.  Ibid. 
483.  A  conspiracy  to  levy  war  is  not  treason,  even^where  they 
meet  with  a  treasonable  intent  if  not  in  force  and  in  a  warlike 
form.  4  Cranch,  136.  To  make  such  a  meeting  treason,  it  must 
be  in  force,  and  in  a  warlike  posture.  4  Cranch,  475.  An  enlist- 
ment of  men  to  seVre  against  the  government,  is  not  treason  by 
levying  war. 

The  crime  of      It  is  more  safe  as  well  as  more  consonant  to  the  principles  of  our 

treason    constitution,  that  the  crime  of  treason  should  not  be  extended  by 

should  not  be  construction  to  doubtful  cases,  and  that  crimes,  not  already  within 

extended.  the  constitutional  definition  should  receive  such  punishment  as  the 

legislature,  in  its  wisdom,  may  provide.    4  Cranch,  486.    Treason 

is  a  breach  of  allegiance,  and  can  be  committed  only  by  him  who 

owes  allegiance,  perpetual  or  temporary. 

A  person  can  only  be  convicted  of  the  overt  act  laid  in  the  indict- 
ment.   If  other  acts  can  be  inquired  into,  it  is  onl|f  to  prove  the 
*  overt  act  charged^  -4  Cranch,  534.    And  a  person  cannot  be  con- 

structively present  at  an  overt  act  of  treason,  unless  he  is  aiding  and 
abetting  at  the  fact,  or  ready  to  afforH  assistance,  if  necessary. 
Ibid. 

And  if  the  overt  act  be  advised,  procured,  or  commanded  by  the 
accused,  he  is  guilty  accessorily,  and  not  directly,  as  principal.  4 
Cranch,  533. 
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By  act  of  congress,  30th  April,  1790,  '-'  If  any  person  or  persons  No  person 
owing  allegiance  to  the  United  States  of  America,  shall  levy  war  sliall  be  con- 
against  them,  or  shall  adhere  to  their  enemies,  giving  them  aid  and  victcd  of  trea- 
comfort,  within  the  United  States  or  elsewhere,  and  shall  be  thereof  son,  unless  on 
convicted  on  confession  in  open  court,  or  on  the  testimony  of  two  the  testimony 
witnesses  to  the  same  overt  act  of  treason,  whereof  he  or  they  shall  of  two  wit« 
stand  indicted,  such  person  or  persons  shall  be  adjudged  guilty  of  nesses  to  the 
treason  against  the  United  States,  and  shall  suffer  death."  same       overt 

In  the  construction  of  the  above  act,  it  has  been  decided,  that  if  act,  or  on  eon- 
the  overt  act  be  not  proved  by  two  witnesses,  so  that  the  case  may  be  fession  in 
submitted  to  the  jury,  all  other  testimony  is  irrelevant.    4  Cranch,  open  court. 
506,  507.  If  other  acts  can  be  introduced,  it  is  only  in  the  character  of 
corroborative  or  confirmatory  testimony,  aAer  the  fact  has  been 
proved  by  two  witnesses.    Ibid.    The  presence  of  a  party,  where 
presence  is  necessary,  must  be  proved  by  two  witnesses;  and  if 
proof  of  procurement  be  admissible,  upon  a  charge  of  presence, 
such  procurement  must  be  proved  in  the  same  manner,  and  by  the 
same  kind  of  testimony,  as  would  be  required  to  prove  actual  pres- 
ence.   4  Cranch,  503.     It  was  decided  inMalin's  case,  4  Dall,  33. 
that  mistaking  a  corps  of  American  troops  for  British,  and  going 
over  to  them  as  such,  did  not  amount  to  treason ;  and  that  no  evi- 
dence of  words,  spoken  by  the  prisoner  relative  to  the  mistake 
could  be  admitted.    In  Carlisle's  case,  1  Dall.  Rep.  35.,  which  was 
for  treason,  in  taking  and  holding  a  commission  from  the  king  of 
Great  Britain,  to  guard  over  the  gates  of  the  city  of  Philadelphia, 
the  overt  acts  alleged  were,  the  traitorqusly  joining  himself  with 
others,  in  levying  war  against  the  state,  joining  the  king's  army,  and 
giving  intelligence,  &c,;  it  was  ruled  by  the  court,  that  evidence 
that  the  prisoner  had  power  to  let  people  in  and  out  of  the  city, 
when  in  possession  of  the  enemy,  ought  to  be  received  ;  but  not  as 
conclusive  proof  of  his  holding  a  eommission  under  them :  but  evi- 
dence of  his  seizing  salt,  or  disarming  the  Americans  does  not  ap- 
ply to  that  species  of  treason,  though  it  may,  prove  his  having  join- 
ed the  armies  of  the  enemy.    And  by  the  same  case  it  was  decided, 
that  if  an  overt  act  has  been  proved  where  the  indictment  is  laid,  the 
prisoner's  confession  may  be  given  in.  evidence  to  corroborate  that 
proof.     In  M'Carty's'case,  2  Dall.  86.,  who  was  charged  with  com- 
mitting high  treason,  in  levying  war,  the  counsel  for  the  United 
States  offered  to  give  in  evidence  the  confession  of  the  prisoner  at 
the  time  of  arraignment  proved  by  two  witnesses  as  proof  of  hia 
guilL    But  C.  J.  M'Kean  would  not  receive  it;  but  said  it  might  be 
given  to  the  jury  in  corroboration  of  any  other  evidence  offered  in 
support  of  the  prosecution.    On  the  trial  of  an  indictment  for  trea- 
son in  levying  war,  as  the  orime  consists  in  the  overt  act  of  levying 
war,  and  the  treasonable  intention,  evidence  to  either  point  is  rele- 
vant; and  the  court  will  not  prescribe  to  the  attorney- of  the  United' 
States  the  order  in  which  such  evidence  shall  be  given.    He  may 
first  give  evidence  of  the  treasonable  intention ;  but  such  intention 
means,  the  inteh^pn  with  which  the  overt  act  was  committed,  and 
relevant  to  the  overt  act;  not  a  general  evil  disposition,  or  an  in- 
tention to  commit  a  distinct  fact:  the  latter  is  admissible  only  by 
way  of  corroboration  as  to  the  intention,  and,  therefore,  ought  to 
follow  what  it  is  to  corroborate,    [bid.   Burr's  Trial,  469. 472.  Sergt, 
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ConsL  Law,  374.  The  overt  act  must  be  proved  by  two  witnesses 
to  have  been  committed  within  the  district;  and  the  actual  or  legal 
presence  of  the  party,  or  the  procurement  by  him,  must  be  proved 
by  two  witnesses.    4  Cranch,  496.  503. 

Prisoner  has      ^^  common  law,  a  prisoner,  on  the  trial  of  an  indictment  for 
A  f^A^A^  I      '^®*^*°"  ^^  felony,  was  obliged  to  manage  his  defence  a»we11  as  he 
defended     by  ^onld ;  he  was  not  permitted  the  aid  of  counsel ;  and  yet  the  right 
counsel—to      ^^  being  defended  by  counsel  is  a  right  founded  and  inherent  in  the 
panel  of  jury  condition  and  nature  of  man.    It  is  a  right  extending  to  the  minutest 
list  of  wit-  particulars  of  his  life.     Do  we  not  constantly  procure  the  advice  and 
nesses,  &c.        direction  of  those  we  know,  or  whom  we  suppose  know  how  to  pro- 
tect our  property  better  than  ourselves  1    We  do.    In  the  most 
trifling  controversy  of  one  man  with  another,  he  calls  in  the  aid  of 
some  one ;  and  when  he  has  confidence  in  his  ability  and  integrity, 
is  willing  in  some  shape  or  other  to  be  influenced  by  his  opinion  ; 
but  in  a  controversy  between  a  single  individual  and  the  community, 
in  which  the  life  of  that  individual  is  at  stake — a  controversy  so  ex- 
tremely calculated  to  put  him  in  a  situation  of  all  others  most  per- 
plexing, and  least  calculated  of  affording  him  the  means  of  defence, 
that  counsel  should,  at  this  time,  when  most  needed,  be  refused,  is 
one  of  those  principles  in  law  which  it  is  easier  to  palliate  than  to 
•  justify.    The  common'law  of  England  does  not  allow  a  prisoner  to 
defend  his  liberty  or  life  by  counsel ! 

Chitty  (1  C.  L.  331.)  says,  it  seems  to  be  universally  agreed,  that 
at  common  law,  a  prisoner  was  not  entitled  to  defend  by  covnscl,  up- 
on the  general  issue  not  guilty,  on  any  indictment  for  treason  or  fe- 
lony. This  rule  may  appear  somewhat  strict  and  severe,  as  the 
crown  has  always  the  benefit  of  counsel  to  marshal  its  evidence,  and 
state  the  case  to  the  jury  ;  but  is,  in  some  degree,  attempted  to  be 
explained  by  the  maxim,  that  the  judge  is  to  be  counsel  for  the  pris- 
oner. It  is  his  duty  to  see  that  all  the  proceedings  are  regular ; 
to  examine  witnesses  for  the  defendant ;  to  advise  him  for  his  benefit ; 
to  hear  his  defence  with  patience ;  and,  in  general,  to  take  care 
that  he  is^  neither  irregularly  nor  unjustly  convicted.  Whereas, 
when  counsel  are  allowed  a  prisoner,  it  is  their  business  to  see  that 
he  lose  no  advantage,  and  it  is  then  only  the  duty  of  the  judge  to  be 
indifferent  between  the  king  and  the  prisoner ;  and  in  prosecutions 
in  which  counsel  may  be  allowed,  the  court  will  not  be  of  counsel 
with  him.  Strange  that  such  a  principle  should  be  tolerated  in  an 
enlightened  and  christian  community  !  That  the  same  man  should 
be  both  counsel  and  judge  in  the  same  cause,  is  a  solecism  in  juris- 
prudence, and  an  insult  to  common  sense. 

This  hard  and  unnatural  law  was  altered  (for  it  never  obtained  in 
inferior  crimes,  and  collateral  points  of  law)  as  it  respects  high  trea- 
son, by  the  7  W.  III.  c.  3.  s..^!.,  which  authorizes  and  requires  the 
.  court  to  assign  a  prisoner  charged  with  the  crime  of  treason,  such 
counsel,  not  exceeding  two,  as  they  shall"  themselves  require ;  and 
the  counsel  so  assigned,  shall,  at  reasonable  times^  have  free  access 
to  him.  It  also  gives  him  a  copy  of  the  indictment,  which,  by  the 
common  law,  he  was  not  entitled  to  either  in  treason  or  felony.  He  • 
might,  indeed,  have  it  read  over  to  him  distinctly,  and  was  then 
obliged,  if  ever,  to  make  his  exceptions  to  it.     Now,  under  the  sta- 


PREFACE.  ZZVll 

^iite  7  Ann,  c.  21,  s.  1  i,  he  is  entitled  to  a  copy  of  the  indictment  ten 
'dftys  before  trial ;  and  by  -this  statute  he  is  entitled  to  a  lisi  of  the 
.jury  and  wUnesses^  menUoning  their  names^  professums,  and  places  of 
abode.     See  p.  305. 

By  an  act  of  congress,  30th  April,  1790,  "  Every  person  so  ac-    For  the  con-* 
cused,  (of  treason,)  and  indicted  for  any  of  the  crimes  aforesaid,  struction      of 
shall  also  be  allowed  and  admitted  to  make  his  full  defence,  by  this     act     of 
counsel  learned  in  the  law ;  and  the  court  before  whoin  such  person  congress,   see 
shall  be  tried,  or  some  judge  thereof,  shall,  and  they  are  hereby  au-  p.    304,    305. 
ihorized,  and  required,  immediately  upon  his  request,  to  assign  to  2  Dall.  335  to 
such  person  such  counsel,  not  ejcceeding  two,  as  such  person  shall  342. 
-desire,  to  whom  such  counsel  shall  have  free  access  at  all  seasonable 
hours ;  and  erery  such  person  or  persons  accused  or  indicted  of 
the  crimes  aforesaid,  shall  be  allowed  and  admitted  in  his  said  de- 
fence to  make  that  he^r  they  can  produce,  by  lawful  witness  or  wit- 
nesses, and  shall  have  the  like  process  of  the  court  where  he  or 
they  shall  be  tried,  to  compel  ^s  or  their  witnesses  to  appear  at  his 
or  their  trial,  as  is  usually  granted  to  compel  witnesses  tg  appear 
on  the  prosecution  against  them." 

Aid  and  comfort  is  explanatory  of  "  adherence."    This  adherence  "  Adhering  to 
may  be  given  to  subjects  or  citizens  of  a  foreign  prince  or  state,  their  enemies, 
whether  war  be  declared  by  them  or  the  United  States  or  not.    To  giving     them, 
give  intelligence  to  enemies ;  to  send  provisions  to  th,em  ;  to  sell  aid  and  corn- 
arms  to  them,  treacherously  to  surrender  a  fort  to  them,  to  cruise  in  fort." 
a  ship  with  them  against  the  United  States,  these  are  acts  of  ad- 
herence, aid  and  comfort.    To  join  with  rebels  in  a  rebellion,  or 
with  enemies  in  acts  of  hostility,  is  treason  in  a  citizen  by  adhering 
to  those  enemies.    But  if  this  is  done  from  a  well-grounded  appre- 
hension of  death,  and  while  the  party  is  under  actual  force,  and  he 
takes  the  first  opportunity  which  offers  to  make  his  escape,  this  fear 
and  compulsion  will  excuse  him.    3  Wils.  Lee.  105.    2  Dall.  8&. 
It  was  decided  in  the  circuit  court  of  the  United  States,  May  Term, 
1815,  Baltimore,  that  delivering  up  prisoners  and  deserters  to  the 
enemy,  is  adhering  to  them,  giving  them  aid  and  comfort,  and  is 
treason  against  the  United  States ;  and  when  the  act  amounts  to 
treason,  it  involves  the  intention^    (See  page  477.) 

By  an  act  of  congress,  30th  April,  1790,  sec.  2 :  "  If  any  person  Misprison   of 
or  persons  having  knowledge  of  the  commission  ^f  any  of  the  trea-  treason, 
sons  aforesaid,  shall  conceal,  and  not,  as  soon  as  may  be,  disclose 
and  make  known  the  same  to  the  President  of  the  United  States,  or 
some  one  of  the  judges  thereof,  or  to  th^,  president  or  governor  of  a 
particular  state,  or  some  one  of  the  judges  or  justices  thereof,  such  ' 

person  or  persons,  on  conviction,  shall  be  adjudged  guilty  of  mis- 
prison of  treason,  and  shall  be  imprisoned  not  exceeding  seven 
years,  and  fined  not  exceeding  one  thousand  dollars." 


By  the  constitution  of  the  United  States,  art.  1,  sec.  8  and  9: 
"  Congress  shall  have  power  to  define  and  punish  piracies,  and 
felonies,  committed  on  the  high  seas,  and  offences  against  the  law 
of  nations." 


Piracy. 
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«   -  'This  provision  in  the  constitution  in  isolation  to  the  definition  and 

punishment  of  piracy,  was  ably  commented  upon  by  Justice  Story. 
(5  Wheaton,  159.)  The  power  to  "  define  and  punish  "  is  more  ap- 
plicable to  felonies  upon  the  high  seas,  (which  are,  from  their  na- 
ture, sofnewhat  indeterminate,  for  offences  against  the  law  of  na- 
tions cannot,  with  any  accuracy,  be  said  to  be  completely  ascertained 
and  defined  in  any  public  code  recognized  by  the  commou  consent 
of  nations,)  than  to  piracies,  which  are  defined  with  reasonable 
certainty  by  the  law  of  nations.  The  general  jpractice  of  nations 
in  punishing  all  persons,  whether  natives  or  fo/eigners,  who  have 
committed  this  offence  against  any  person  whatsoever,  with  whom 
they  are  in  amity,  is  a  conclusive  proof  that  the  offence  is  supposed 
to  depend,  not  upon  the  particular  provisions  of  any  municipal 
code,  but  upon  the  law  of  nations,  both  for  its  definition  and  pun- 
ishment.   (See  page  222.) 

The  constitution  having  conferred  on  congress  the  power  of  pun- 
ishing piracy,  there  can  be  no  doubt  of  the  right  of  congress  to  en- 
act laws  punishing  pirates,  although  they  may  be  foreigners,  and 
may  have  committed  no  particular  offence  against  the  United  States. 
(3  Wheat.  630.    Sergt.  Const.  Law,  321.) 

By  the  act  of  congress,  30th  April,  1790,  sec.  8 :  "If  any  person 
or  persons  shall  commit,  upon  the  high  seas,  or  in  any  river,  haven, 
basin,  or  bay,  out  of  the  jurisdiction  of  any  particular  state,  murder 
or  robbery,  or  any  other  offence,  which,  if  committed  within  tlte 
body  of  a. county,  would,  by  the  laws  of  the  United  States,  be  pun- 
ishable with  death  ;  or  if  any  captain  or  mariner  of  any  ship,  or  oth- 
er vessel,  shall  piratically  and  feloniously  run  away  with  such  ship 
or  vessel,  or  any  goods  or  merchandize,  to  the  value  of  fiily  dollars, 
or  yield  up  such  ship  or  vessel  voluntarily  to  any  pirate;  or  if  any 
seaman  shall  lay  violent  hands  upon  his  commander,  thereby  to  hin- 
der and  prevent  his  fighting  in  defence  of  his  ship,  or  goods  com- 
mitted to  his  trust,  or  shall  make  a  revolt  in  the  ship ;  every  such 
offender  shall  be  deemed,  taken  and  adjudged  to  be  a  pirate  and 
felon,  and,  being  thereof  convicted,  shall  suffer  death  ;  and  the  trial 
of  crimes  committed  on  the  high  seas,  or  in  any  place  out  of  the  ju- 
risdiction of  any  particular  state,  shall  be  in  the  district  where  the 
offender  is  apprehended,  or  into  which  he  may  first  be  brought." 

"  Upon  the  There  have  been  a  number  of  decisions  under  this  act  of  congress, 
high  seas."  The  words  "  upon  the  high  seas,"  mean  any  waters  upon  the  sea- 
coast,  which  are  without  the  boundaries  of  low  water  mark,  although 
such  waters  may  be  in  a  roadstead,  or  bay,  within  the  jurisdiction- 
al limits  of  a  foreign  government:  these  limits,  though  neutral  to 
war,  are  not  neutral  to  crimes.  1  Gall.  624.  Mason,  147.  5  Wheat. 
200,  201.  And  it  is  within  this  act,  whether  the  offence  of  piratical 
murder  was  committed  on  board  of  a  vessel,  or  in  the  sea,  as  by 
throwing  the  deceased  into  the  sea,  and  drowning  him,  or  by  shoot- 
ing him  when  in  the  sea,  though  he  was  not  thrown  overboard.  5 
Wheat.  4^18.  And  it  is  within  this  act,  if  the  offence  be  committed 
On  board  a  foreign  vessel,  by  a  citizen  of  the  United  States  ;  or  on 
board  a  vessel  of  the  United  States  by  a  foreigner  ;  or  by  a  citizen 
or  foreigner  on  board  a  piratical  vessel ;  the  olTence  is  equally  cog- 
nizable by  the  courts  of  the  United  States.  5  Wheat.  412,  416. 
And  throwing  a  person  into  the  sea  from  on  board  a  vessel  having 
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no  national  character,  is  piracy  ander  this  act.  5  Wheat.  418.  A 
robbery  committed  on  the  high^  sea's,  is  piracy^  under  the  act  of 
1790 ;  although  such  robbery,  if  committed  on  land,  would  not,  by 
the  laws  of  the  United  States,  be  punishable  with  death ;  and  the 
courts  of  the  United  States  have  jurisdiction  of  such  robbery  and 
piracy.  3  Wheat.  310,  326.  And  it  has  also  been  decided,  that  a 
Tessel  within  a  marine  league  of  the  shore,  and  at  anchor  in  an 
open  roadstead,  where  vessels  only  ride  under  the  shelter  of  land, 
at  a  season  when  the  course  of  the  winds  is  invariable,  is  upon  the 
high  seas ;  and  a  murder  on  board  of  such  vessel  is  within  the  act. 
5  Wheat,  204,  905. 

In  relation  to  murder,  under  the  above  sec.  of  the  act  of  30th  April, 
1790,  it  has  been  held,  that  if  the  mortal  stroke  be  given  in  a  har- 
bor of  a  foreign  country,  and  the  party  stricken  languish  with  the 
woand,  and  die  on  shore  of  the  wound,  it  is  not  murder  within  this 
act.  The  death,  as  well  as  the  mortal  stroke,  must  happen  on  the 
high  seas,  to  constitute  it  murder  there.  Congress,  however,  under 
the  power  to  define  and  punish  felonies  on  the  high  seas,  may  de* 
clare  that  a  mortal  stroke  on  the  high  seas,  wherever  the  death  may 
happen,  shall  be  adjudged  felony.  Sergt.  Const.  Law,  332.  Du 
Ponceaus  Bynkershock,  127.  And  murdel'  committed  in  a  harbor, 
within  the  territory  of  a  state,  is  not  within  the  8th  sec.  of  the  act 
of  30th  April,  1790,  though  committed  on  board  a  ship  of  the  line 
of  the  United  States,  by  one  of  the  crew  upon  another.  If  the  con- 
st! tution,  in  extending  the  judicial  power  to  all  cases  of  admiralty 
and  maritime  jurisdiction,  has  granted  to  congress  exclusive  power 
to  legislate,  yet  if  they  had  not  legislated,  the  courts  of  the  United 
States  cannot  take  cognizance  of  the  case.  Whether  the  courts  of 
common  law  have  concurrent  jurisdiction  with  courts  of  admiralty 
over  murders  committed  in  bays,  which  are  enclosed  parts  of  the 
^a,  and  whether,  therefore,  the  offence  is  within  the  jurisdiction  of 
the  state,  and  in  whose  bay  it  takes  place,  is  not  decided ;  but 
if  such  be  the  case,  congress  cannot,  it  seems,  under  this  clause  of 
the  constitution,  devest  the  state  courts  of  jurisdiction  in  such  case, 
though  it  might  vest  a  concurrent  one  in  its  own  courts.  Ibid.  3 
Wheat.  356. 

It  has  been  decided,  tha(*'robbery  and  depredation  committed  by  Upon  what 
a  person  upon  the  high  seas,  on  board  any  ship  or  vessel  belonging  persons, 
exclusively  to  subjects  of  a  foreign  state,  on  persons  within  a  vessel^ 
belonging  e^lusively  to  subjects  of  a  foreign  state,"  is  not  piracy 
within  the  tr^e  intent  and  meaning  of  this  act.  ,  Sergt.  Const.  Law, 
323.  3  Wheat.  633,  644.  This  opinion,  however,  was  afterwards 
reconsidered,  and  it  was  then  determined  that  it  applied  exclusively 
to  a  robbery  or  murder  committed  by  a  person  on  board  of  any  ship 
or  vessel  belonging  to  subjects  of  a  foreign  state ;  that  is,  she  must 
be  the  property  of  subjects  of  a  foreign  atate  under  their  control, 
and  "sailing  under  the  flag  of  a  foreign  state,  whose  authority  is  ac- 
knowledged. For  general  piracy,  murder  or  robbery,  committed 
io  the  places  described  in  this  section,  by  persons  on  board  a  ves- 
sel, not  at  the  time  belonging  to  subjects  of  any  foreign  power,  but 
in  possession  of  a  -crew  acting  in  defiance  of  all  law,  and  acknowl- 
edging obedience  to   no  government  whatever,  is  within  the  true 
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meaning  of  this  act,  and  is  punishable  in  the  courts  of  the  United 
States.  Ibid.  5  Wheat.  151,  152.  Piracy  committed  on  board  of 
a  foreign  vessel  by  a  citizen  of  the  United  States,  or  on  board  of  a 
vessel  of  the  United  States  by  a  foreigner,  the  offender  is  considered 
as  belonging  to  the  nation  under  whose  flag  he  sails,  and  the  crime 
is  within  the  act,  and  the  courts  of  the  United  States  have  jurisdic- 
tion.   6  Wheat.  417. 

Meaning  of      The  felonious  taking  the  goods  of  another,  from  his  person,  or  in 

the  term  "rob-  his  presence,  on  the  high  seas,  animo  furandi^  by  violence,  or  put- 

bery  "  in  the  ting  him  in  fear,  is  piracy.    Sergt.  Const.  Law,  323.    The  term  rob- 

Above  act.         bery,  as  mentioned  in  the  act,  is  the  crime  of  robbery,  as  mentioned 

and  defined  by  the  common  law.    8  Cranch,  610.    ^nd  although 

robbery  upon  land  may  not  be  punishable  by  the  laws  of  the  United 

States  with  death,  yet  a  robbery  upon  the  high  seas  is  piracy  within 

this  act ;  notwithstanding  the  act  says,  "  Murder  or  robbery,  or 

any  other  offence,  which;  if  committed  within  the  body  of  a  county^ 

would  by  the  laws  of  the  United  States  be  punishable  with  deat-h, 

shall  be  deemed,  taken  and  adjudged  to  be  a  pirate." 

Piracy  under      ^y  the  9th  sec.  of  the  act  of  the  30th  April,  1790,  it  is  enacted : 
color  of  a  com-  "  ^^  ^^V  citizen  shall  commit  any  piracy  or  robbery  aforesaid,  or  any 
mission   from  ^^^  of  hostilities  against  the  United  States,  or  any  citizen  thereof, 
any      foreign  upon  the  high  sea,  under  color  of  any  commission  from  any  foreign 
prince  or      prince  or  state,  or  on  any  pretence  of  authority  from  any  persODi 
state.  Buch  offender  shall,  notwithstanding  the  pretence  of  any  such  au- 

thority, be  deemed,  adjudged  and  taken  to  be  a  pirate,  felon  and 
robber,  and,  on  being  thereof  convicted,  shall  suffer  death." 

The  object  of  this  section  was  obviously  to  make  those  acts  pi- 
racy in  a  citizen,  which  were  not  so  before,  and  which  would  be 
belligerent  when  committed  on  others.  5  Wheat.  201.  It  may  be 
considered  as  doubtful  whether  a  citizen  taking  a  commission  from 
a  foreign  prince  or  sovereignty,  is  to  be  considered  within  this  act 
on  a  trial  of  piracy.  5  Wheat.  201.  But  there  can  be  no  doubt, 
that  when  offences  of  this  kind  are  committed  under  color  of  a  for- 
eign commission,  obtained  for  .the  purpose  of  covering  the  crime, 
they  may  be  punished  as  if  the  party  had  no  commission.  5  Wheat. 
100.  It  was  decided  in  the  Circuit  Court  of  the  United  States,  New 
York,  Dec.  16th,  1819,  before  Justice  Livingston,  that  the  act  of 
capturing,  where  one  sailed  under  a  forged  commission  being 
proved,  it  was  incumbent  upon  the  party  to  show  under  what  com- 
mission he  captured.  (City-Hall  Rec,  vol.  4,  p.  161.)  And  that  to 
prove  a  foreign  commission,  it  is  not  necessary  the  witness  should 
have  seen  him  write  who  issued  it ;  it  is  sufficient,  if  it  passed  at 
tl^e  office  as  a  genuine  one.  Ibid.  And  that  if  a  commission  in 
blank  was  entrusted  to  one,  and  afterwards  filled  up,  will  be  suffi- 
cient to  exculpate  a  citizen  from  a  charge  of  piracy  in  capturing  a 
foreign  vessel.    Ibid. 

Accessories.       By  the  lOth  sec.  of  the  act  of  30th  April,  1790  :  "  Every  person 

See  3  Wheat,  who  shall,  either  upon  the  land  or  the  seas,  knowingly  and  wittingly 

603.  aid  and  assist,  procure,  command,  counsel  or  advise,  any  person  or 

persons  to  do  or  commit  any  murder  or  robbery,  or  other  piracy 
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aforesaid,  upon  the  seas,  which  shall  affect  the  life  of  such  person, 
and  such  person  or  persons  shall,  thereupon,  do  or  commit  any 
such  piracy  or  robbery,  then  all  and  every,  such  person  so  as  afore- 
said aiding,  assisting,  procuring,  commanding,  counselling  or  ad- 
TisiDg  the  same,  either  upon  the  land  or  the  sea,  shall  be  and  they 
are  hereby  declared,  deemed  and  adjudged  to  be  accessary  to  such 
piracies  before  the  fact,  and  every  such  person,  being  thereof  con- 
victed, shall  suffer  death." 

In  the  case  of  the  United  States  v.  Palmer  et  al.,  (3  Wheat.  653.),  Case  to  which 
certified   from   the   Circuit  Court  for   the  Massachusetts  district,  the  act  of  1790 
Palmer  and  others,  citizens  of  the  United  States,  had  gone  upon  the  does   not   ex> 
high  seas,  entered  and  robbed  the  Industria  Rafaelli,  a  Spanish  ship,  tend, 
of  various  articles.     In  this  case,  the  question  arose,  (to  use  the 
language  of  the  chief  justice,)  "  whether  this  act  extends  farther  than 
to  American  citizens,  or  to  persons  on  board  American  vessels,  or 
to  offences  committed  against  citizens  of  the  United  States.     The 
constitution  having  conferred  on  congress  the  power  of  defining  and 
punishing  piracy,  there  can  be  no  doubt  of  the  right  of  tlie  legisla- 
ture to  enact  laws  punishing  pirates,  although  they  may  be  foreign- 
ers, and   may  have  committed  no  particular  offence  against  the 
United  States.-  The  only  question  is,  has  the  legislature  enacted 
such  a  law  1     Do  the  words  of  the  act  authorize  the  courts  of  the 
Union  to  inflict  its   penalties,  on  persons  who  are  not  citizens 
of  the  United  States,  nor  sailing  under  their  flag,  nor  oflfending  par- 
ticularly against  tliem."    The  court  finally  came  to  the  decision, 
that  the  crime  of  robbery,  committed  by  a  person  on  the  high  seas, 
on  board  of  any  ship  or  vessel  belonging  exclusively  to  subjects  of 
a  foreign  state,  on  persons  within  a  vessel  belonging  exclusively  to 
the  subjects  of  a  foreign  state,  is  not  a  piracy  within  the  true  intent, 
and  meaning  of  the  act  for  the  punishment  of  crimes  against  the 
United  States,  and  is  not  punishable  in  the  courts  of  the  United  •  V 

States.     To  supply  this  omission,  a  new  provision  was  deemed  to 
be  necessary,  and  the  following  act  was  passed : 

By  the  5th  sec.  of  the  act,  March  3d,  1819,  "  If  any  person  or  Piracy  under 
persons  whatsoever  shall,  on  the  high  seas,  commit  the  crime  of  the  act  of  181 9» 
piracy,  as  defined  by  the  law  of  nations,  such  offender  or  offend- 
ers shall  afterwards  be  brought  into,  or  found  in,  the  United 
States,  every  such  offender  or  offenders  shall,  upon  conviction 
thereof,  before  the  Circuit  Court  of  the  United  States  for  the  dis- 
trict into  which  he  or  they  may  be  brought,  or  in  which  he  or  they 
shall  be  found,  be  punished  with  death.'' 

Under  the  above  section,  it  was  contended  that  congress  had  not 
defined  the  crime,  but  had  referred  to  the  law  of  nations  for  a  defi- 
nition :  that  piracy  was  a  general  term,  not  clearly  or  sufficiently 
explained  by  that  law.  (P.  213.)  That  it  was  the  duty  of  congress 
to  have  defined  the  offence  in  terms :  they  having  neglected  to  do  so, 
no  conviction  could  take  place  under  the  act.  But  it  was  decided 
congress  had  defined  the  crime  with  sufficient  certainty :  they  may 
do  it  by  an  enumeration  in  detail  of  all  the  facts  constituting  the 
offence ;  that  they  may  as  well  define  by  using  a  term  of  a  known 
determinate  meaning,  as  by  an  express  enumeration  of  all  the  par- 
ticulars included  in  that  term.  That  is  certain,  which  by  a  neces- 
sary reference  is  made  certain.    To  define  piracies,  in  the  sense  of 
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the  constitution,  is  merely  to  enumerate  the  crimes  which  shall 
constitute  piracy ;  and  this  may  be  done  either  by  a  reference  to 
crimes  having  a  technical  name,  and  determinate  extent,  or  by 
enumerating  the  acts  in  detail  upon  which  the  punishment  is  in- 
flicted.   5  Wheat.  158. 

Aci  of  15th  At  the  next  session  of  congress,  the  act  of  the  15th  May,  1820, 
May  1820.  "^^^  passed;  (the  5th  sec.  of  the  act  of  1819  expired  by  its  own  lim- 
itation.) The  sec.  of  which  declares  that,  "  If  any  person  shall, 
upon  the  high  seas,  or  in  any  open  roadstead,  or  in  any  haven,  ba- 
sin, or  bay,  or  in  ciny  river  where  the  sea  ebbs  and  flows,  commit 
the  crime  of  robbery,  in  or  upon  any  ship  or  vessel,  or  upon  any 
«  of  the  ships'  company  of  any  ship  or  vessel,  or  the  ladiiig  thereof, 
such  person  shall  be  adjudged  to  be  a  pirate;  and,  being  thereof, 
convicted,  before  the  Circuit  Court  of  the  United  States  for  the  dis- 
trict into  which  he  shall  be  brought,  or  in  which  he  shall  be  found, 
shall  sufler  death.  And  if  any  person  engaged  in  any  piratical 
'  cruise  or  enterprize,  or  being  of  the  crew  or  ship's  company  of  any 
piratical  ship  or  vessel,  shall  land  from  such  ship  or  vessel,  and  on 
shore  shall  commit  robbery,  such  person  shall  be  adjudged  a  pi- 
rate ;  and,  on  conviction  thereof,  before  the  Circuit  Court  of  the 
United  States  for  the  district  into  which  he  shall  be  brought,  or  in 
which  he  shall  be. found,  shall  sufler  death."    See  slave  trade. 

Murder.  By  the  act  of  congress,  April  30th,  1790,  sec.  3  :  "If  any  person 

or  persons  shall,  within  any  fort,  arsenal,  dockyard,  magazine,  or 
in  any  other  place  or  district  of  country,  under  the  sole  and  exclu- 
sive jurisdiction  of  the  United  States,  commit  the  crime  of  wilful 
murder,  such  person  or  persons,  on  being  thereof  convicted,  shall 
sufler  death." 

By  the  constitution  of  the  United  States  (art.  1,  sec.  8) :  "  Congress 
shall  have  power  to  exercise  exclusive  legislation  in  all  cases  what- 
soever, over  such  district  (not  exceediug  ten  miles  square)  as  may, 
by  cession  of  particular  states,  and  the  acceptance  of  congress,  be- 
come the  seat  of  government  of  the  United  States,  and  to  exercise 
like  authority  over  all  places  purchased,  by  consent  of  the  legisla* 
ture  of  the  state  in  which  the  same  shall  be,  for  the  erection  of  forts, 
magazines,  arsenals,  dockyards,  and  other  needful  buildings." 

"  Wilful  murder,"  as  expressed  in  the  above  act,  is  defined  by 
the  common  law.  The  rules  of  definition  and  construction  must, 
therefore,  be  learned  from  that  source. 

The  place  where,  when  the  ofl*ence  is  committed  upon  land,  un- 
der the  8th  article  of  the  constitution,  and  the  above  act,  must  be 
in  pursuance  of  the  constitution,  for  the  erection  of  "  forts,  maga* 
zines,  arsenals,  dockyards,  and  other  needful  buildings."  Notwith- 
standing a  grant  by  a  state  of  a  tract  of  territory,  in  pursuance  of 
the  provision  in  the  constitution,  declaring  the  place  shall  be  sub- 
ject to  the  jurisdiction  of  the  United  States,  with  a  reservation  of  a 
right  to  serve  process  within  the  tract,  yet  if  congress  do  not  as- 
sume the  authority,  by  some  act  for  some  or  one  of  the  purposes 
above  mentioned,  a  state  court  has  jurisdiction  of  oflences  commit- 
ted within  the  tract. 
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Congress  hare  power  to  and  may  exercise  exclusiye  legislation        See  IMa- 
over  the  places  purchased  by  the  consent  of  the  state  legislature,  as  son,    60,    per 
they  haTe  done  with  respect  to  the  District  of  Columbia  \  but  they  Story,    J.     8 
are  nol  obliged  to  ezerCise  that  power ;  and  if  they  do  not,  the  state  Mass.  Rep.73. 
authority  is  unimpaired.    Congress  have  not  the  exclusive  power  of 
legislation  as  to  those  places,  but  they  have  power  to  exercise  ez- 
cluaive  legislation ;  and  this  power  they  need  not  exercise  unless 
they  think  fit :  if  they  do  exercise  it,  their  authority  is  exclusive ; 
if  they  do  not,  the  state  has  jurisdiction  of  crimes  committed  with- 
in the  ceded  tract.    Per  Colden,  Mayor,  New  York  General  Ses- 
sion, February,  1819,  Lent's  case. 

The  words  "  in  any  other  place,"  is  intended  any  place  of  similar '      In     other 
character  with  those  previously  enumerated  in  the  act.    It  means  places, 
an  object  fixed  and  territorial.    It  does  not,  therefore,  embrace  an 
offence  committed  on  board  a  ship  of  the  line,  nor  does  any  other 
act  which  gives  the  ordinary  courts  of  the  United  States  jurisdic- 
tion in  those  cases.    3  Wheat.  391.    Serg.  Const.  Law,  333. 

It  has  been  decided,  under  sec.  8  of  the  act  of  1790,  that  if  the 
niortal  stroke  be  given  in  a  harbor  of  a  foreign  country,  and  the 
party  stricken  languish  with  the  wound,  and  die  on  shore  of  the 
wound,  it  is  not  murder  within  the  act.  The  death,  as  well  as  the 
mortal  stroke,  must  happen  on  the  high  seas,  to  constitute  it  mur- 
der there.  Congress,  however,  under  the  power  to  define  and  pun- 
ish felonies  on  the  high  seas,  may  provide  that  a  mortal  stroke  on 
the  high  seas,  wherever  the  death  may  happen,  shall  be  adjudged 
felony. 

Under  the  words  "  out  of  the  jurisdiction  of  any  particular  state," 
it  has  been  determined- that  murder  committed  in  a  harbor,  within 
a  state,  is  not  within  see.  8  of  the  act  of  30th  April,  1790,  though 
committed  on  board  of  a  ship  of  the  line  of  the  United  States,  by 
one  of  the  crew  upon  another.  If  the  constitution,  in  extending  the 
judicial  power  to  legislate,  yet  if  they  have  not  legislated,  the  courts 
of  the  United  States  cannot  take  eognitonce  of  the  case.  Whether 
the  courts  of  common  law  have  concurrent  jurisdiction  with  courts 
of  admiralty  over  murders  committed  in  bays,  which  are  inclosed 
parts  of  the  sea ;  and  whether,  therefore,  the  offence  is  within  the 
jurisdiction  of  the  state  in  whose  bay  it  takes  place,  is  not  decided ; 
but  if  such  be  the  case,  congress  cannot,  it  seems,  under  this  clause 
of  the  constitution,  devest  the  state  courts  of  jurisdiction  in  such 
case,  though  it  might  vest  a  concurrent  one  in  its  own  oourts.  Serff, 
Const.  Law,  333.    3  Wheat.  390. 


By  the  act  of  congress,  April  30,  1790,  sec.  6 :  "If  any  person  or       Misorison 
persons,  having  knowledge  of  the  actual  commission  of  the  crime    f  f  i     » 
of  wilful  murder,  or  other  felony,  upon  the  high  seas,  or  within  any  ^  ^*. 

fort,  arsenal,  dock  yard,  magazine,  or  other  place  or  district  of 
country,  under  the  sole  and  exclusive  jurisdiction  of  the  United 
States,  shall  conceal,  and  not  as  soon  as  may  be  disclose  and  make 
known  the  same  to  some  one  of  the  judges  or  other  persons  in  civil 
or  military  authority  under  the  United  States,  on  conviction  there- 
of, such  person  or  persons  shall  be  adjudged  guilty  of  misprison  of 
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felony,  and  shall  be  hnprisoned  not  exceeding  three  years,  and 
fined  not  exceeding  five  hundred  dollars." 

Revolt  on  By  the  act  of  30th  April,  1790,  sec.  8.,  ''  If  any  seaman  shall  lay 
the  high  seas,  violent  hands  upon  his  commander,  thereby  to  hinder  and  prevent 
&c.  his  fighting  in  defence  of  his  ship  or  goods  committed  to  his  trust ; 

or  shall  make  a  revolt  in  the  ship,  every  such  offender  shall  be 
deemed,  taken  and  adjudged  to  be  a  pirate  and  felon:  and,  being 
thereof  convicted,  shall  suffer  death."  By  sec.  12  of  the  same  act : 
"  If  any  seaman  or  other  person  shall  commit  manslaughter  upon 
the  high  seas,  or  confederate,  or  attempt,  or  ^deavor  to  corrupt 
any  commander,  master,  officer,  or  mariner,  to  yield  up  or  run 
away  with  any  ship  or;res8el ;  or  with  any  goods,  wares  or  mer- 
chandize ;  or  to  turn  pirate,  or  to  go  over  to  or  confederate  with  pi- 
rates -y  or  in  anywise  trade  with  any  pirate,  knowing  him  to  be 
such;  or  shall  furnish  such  pirate  with  any  ammunition,  stores  or 
provisions  of  any  kind ;  or  shall  fit  out  any  vessel  knowingly,  and 
with  a  design  to  trade  with,  or  supply  or  correspond  with  any  pi- 
rate or  robber  upon  the  seas ;  or  if  any  person  or  persons  shall  afty 
ways  consult,  combine,  confederate  or  correspond  with  any  pirate 
or  robber  on  the  seas,  knowing  him  to  be  guilty  of  any  such  pira- 
cy or  robbery ;  or  if  any  seaman  shall  confine  the  master  of  any 
ship  or  other  vessel,  or  endeavor  to  make  a  revolt  in  such  ship  or 
vessel,  such  person  or  persons  so  offending,  and  being  thereof  con- 
victed, shall  be  imprisoned  not  exceeding  three  years,  and  fined  not 
exceeding  one  thousand  dollars." 
^  AnendeiBPor  An  endeavor  to  make  a  revolt  in  a  ship,  is  an  endeavor  to- excite 
to  make  a  re-  ^®  crew  to  overthrow  the  lawful  authority  and  command  of  tho 


volt 


To  make 
revolt. 


master  and  officers  of  the  ship.  It  is  in  effect  an  endeavor  to  make 
•  mutiny  among  the  crew  of  the  ship,  or  to^  stir  up  a  general  diso- 
bedienee  or  resistance  to  the  authority  of  the  officers  of  the  ship. 
United  States  v.  Smith  et  al.,  1  Mason,  147.  A  mere  act  of  disobe- 
dience to  a  lawful  command  of  the  officers  is  not,  of  itself,  an  en- 
deavor to  make  a  revolt ;  but  to  amount  to  the  offence,  it  must  be 
combined  with  an  attempt  to  excite  others  of  the  crew  to  a  general 
resistance  or  disobedience  of  orders ;  or  a  general  neglect  or  re- 
fusal of  duty.  If  there  be  an  endeavor  to  usurp  the  command  and 
government  of  the  ship,  by  eombining  the  crew  in  hostility  against 
the  mast^  and  officers,  this  is  properly  an' endeavor  to  make  a  re- 
volt ;  and  an  endeavor  to  make  a  revolt  necessarily  implies  an  at- 
tempt to  stir  up  others  of  the  crew  to  a  resistance  or  rebellion 
against  the  lawful  authority  of  the  master  and  officers ;  and  the  of- 
fence is  not  committed  if  the, party  does  not  attempt  or  endeavor 
to  combine  or  excite  others  of  the  crew  to  aid  in  his  unlawful  pur- 
poses.   Ibid.  148. 

Seamen  of  the  United  States,  put  on  board  a  vessel  of  the  United 
States,  by  a  consul,  in  pursuance  of  the  4th  sec.  of  the  act  of  con- 
gress, S8th  Feb.  1803,  are  within  the  meaning  of  the  act  of  con- 
gress, entitled,  "An  act  for  the  punishment  of  certain  crimes 
against  the  United  States  *' ;  and  are  bound  by  the  same  obligations 
which  exist  in  cases  of  articled  seamen.  1  Peters,  127.  To  make 
a  revolt  within  the  8th  sec.  is  to  throw  off  all  obedience  to  the 
master ;  to  take  possession,  by  force,  of  the  vessel  by  the  crew  ;  to 
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naTig^ate  her  themselves,  or  to  transfer  the  command  to  some  other 
person  on  board.  lb.  A  confinement  of  the  master,  whether  by 
fmt€  or  by  intimidation,  is  a  confinement  within  the  act  of  congress. 
Sec  13.  If  a  number  of  men  associate  themselves  together,  it  is 
not  necessary  they  /hould  be  proved,  individually,  to  have  used 
any  force  or  threats  to  compel  the  master  to  confine  himself  in  his 
cabin,  or  to  resign  his  command  ;  it  is  sufficient  if  they  joined  in  » 

general  confederacy,  and  by  their  presence'  countenanced  the  acts 
of  violence  which  produced  these  consequences.    lb.  126. 

A  master  of  a  vessel  may,  however,  so  conduct  himself  as  to  jus-  Confine Aent 
tify  the  officers  and  crew  in  placing  restraints  upon  him,  to  prevent  of  the  master, 
his  committing  acts  which  might  endanger  the  lives  of  all  persons 
on  board ;  but  an  excuse  of  this  kind  must  be  listened  to  with 
great  caution,  and  such  measures  should  cease  the  moment  the  oc- 
casion of  them  ceases.  1  Peters,  129.  Judge  Washington  ind* 
mated  his  opinion  that  the  clause  in  the  section  relating  to  rerolt, 
applied  to  merchant  vessels  in  time  of  peace,  as  well  as  in  time  of 
var,  whereas  the  other  clause,  next  preceding,  was  confined  to  hos- 
tile resistance  in  time  of  war ;  yet,  as  he  could  find  no  authority  In 
the  common,  admiralty,  or  civil  law,  to  support  this  opinion,  and 
the  definitions  given  by  philologists  were  multifarious  and  dlfierenC, 
the  case  being  of  a  capital  nature,  the  court  would  not  recommend 
to  tl^e  jury  to  find  the  prisoner  guilty  of  making  or  endeavoring  to 
make  a  revolt,  however  strong  the  evidence  might  be,  but  of  con- 
fining the  master.  Serg.  Const.  Law,  335.  Peters,  118,  213.  An 
indictment  under  the  12th  sec.  will  be  supported,  if  it  be  proved  the 
captain  was  restrained  from  performing  the  duties  of  his  station,  by 
such  mutinous  conduct  of  his  crew  as  might  reasonably  intimidate 
a  firm  man ;  this  would  amount  to  a  constructive  confinement,  with-  " 
in  the  meaning  of  the  law ;  and  that  it  made  no  difference  in  this 
respect  that  the  master  did,  in  fact,  go  unmolested  to  every  part  of 
the  vessel  whenever  he  pleased  ;  if  he  was  compelled,  by  a  regard 
to  his  own  safety,  to  go  armed ;  and  if  in  the  opinion  of  the  jury, 
from  all  the  circumstances  of  the  case,  it  was  necessary  and  pru- 
dent for  him  to  do  so ;  and  that  seizing  the  captain  amounted  to  an 
actual  confinement,  although  the  restraint  continued  only  a  minute 
or  two ;  the  law  making  no  distinction  as  to  the  duration  of  the 
confinement.    Ibid.  213. 

■V. 

By  the  act  of  congress,  April  30,  1790,  sec.  7  :  "If  any  person  Manslaughter 
or  persons  shall,  within  any  fort,  arsenal,  dock  yard,  magazine,  or 
other  place  or  district  of  country,  under  the  sole  and  exclusive  ju- 
risdiction of  the  United  States,  commit  the  crime  of  manslaughter, 
and  shall  be  thereof  convicted,  such  person  or  persons  shall  be  im- 
prisoned not  exceeding  three  years,  and  fined  not  exceeding  one 
thousand  dollars." 

By  the  I2th  sec.  of  the  act  of  congress,  1790 :  "  If  any  seaman  or 
other  person  shall  commit  manslaughter  upon  the  high  seas,  dtc., 
such  person  or  persons  so  offending,  and,  being  thereof  convicted, 
shall  be  imprisoned  not  exceeding  three  years,  and  fined  not  ex- 
ceeding one  thousand  dollars." 

Manslaughter,  committed  in  a  fort,  arsenal,  &c.,  under  the  to- 
elusive  jurisdiction  of  the  United  States,  as  mentipned  in  the  7th 
sec.  is  subject  in  its  definition  and  construction  to  the  rules  of  the 
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eomtnoii  law  which  govern  the  crime,  and  which  may  be  found  in 
the  books  of  such  writers  as  Hale,  Hawkins  and  Biackstone. 

On  an  indictment  under  the  12th  sec.  of  the  act  of  1790,  it  was 
decided  that  a  manslaughter  committed  by  a  captain  of  a  merchant 
vessel  upon  one.  of  the  seamen  on  board  the  vessel,  in  the  river  Ti- 
gris, in  the  empire  of  China,  thirty-five  miles  above  its  mouth, 
about  one  hundred  yards  from  the  shore,  in  four  and  a  half  fathoms 
water,  and  below'  low  water  mark,  was  not  punishable  by  the  laws 
of  the  United  States.    5  Wheat.  76. 

By  an  act  of  congress,  April  30th,  1790, .sec.  13:  "If  any  person 
or  persons,  within  any  of  the  places  upon  the  land  under  the  sole 
and  exclusive  jurisdiction  of  the  United  States,  or  upon  the  high 
s^/Bis,  i^  any  vessel  belonging  to  the  United  States,  or  to  any  citizen 
or  citizens  thereof,  on  purpose,  and  of  malice  aforethought,  shall 
unlawfully  cut  off  the  ear  or  ears,  or  cut  and  disable  the  tongue, 
put  out  an  eye,  sjit  the  nose,  cut  off  the  nose  or  lip,  or  cut  off  or  disa- 
ble any  limb  or  member  of  any  person,  with  intention  in  so  doing 
to  maim  or  disfigure  such  person  in  any  the  manners  before  men- 
tioned, then,  and  in  every  such  case,  the  person  or  persons  so  offend- 
ing, th«ir  counsellors,  aiders  and  abettors,  (knowing  of  and  privy  to 
the  offence  aforesaid,)  shall,  on  conviction,  be  itfiprisoned  not  ex- 
ceeding seven  years,  and  fined  not  exceeding  one  thousand  dollars.'' 

There  has  been  no  decision,  or  at  least  none  reported  in  the  books, 
pnder  the  above  section.  Maiming  is  a  statutable  offence  in  Great 
Britain  and  in  this  country.  The  above  section  is  a  literal  copy  of 
^be  ^  ^od  23  Car.  2,  c.  1.,  commonly  called  the  Coventry  act,  ex* 
isept  the  terms  "  lying  in  wait,"  are  not  used  in  the  above  section, 
which  is  a  principal  ingredient  of  the  crime  under  the  English 

^t^t^t^. 


Destroying 
vessels. 


By  an  act  of  congress,  March  d6di,  1604,  sec.  1 :  "  Any  person, 
not  being  an  owner,  who  shall,  on  the  high  seas,  wilfully  and  cor- 
ruptly cast  away,  burn,  or  otherwise  destroy,  any  ship  or  other  ves- 
sels unto  which  he  belongeth,  being  the  property  of  any  citizen  or 
citizens  of  the  United  States,  or  procure  the  same  to  be  done,  and 
being  thereof  lawfully  convicted,  shall  suffer  death." 

And  by  the  same  act,  sec.  2 :  *'  If  any  person  shall,  on  the  high 
seas,  wilfully  and  corruptly  cast  away,  burn,  or  otherwise  destroy, 
any  ship  or  vessel  of  which  he  is  owner,  in  part  or  in  whole,  or  in 
any  wise  direct  or  procure  the  same  to  be  done,  with  intent  or  de- 
sign to  prejudice  any  person  or  persons  that  hath  underwritten,  or 
shall  underwrite,  any  policy  or  policies  of  insurance  thereon,  or  if 
any  merchant  or  merchants  that  shall  load  goods  thereon,  or  of 
any  other  owner  or  owners  of  such  ship  or  vessel,  the  person  or 
persons  offending  therein,  being  thereof  lawfully  convicted,  shall  be 
deemed  and  adjudged  guilty  of  felony,  and  shall  suffer  death." 

An  indictment  under  the  first  section  will  be  sustained  by  prov- 
ing the  prisoner  was  aiding  and  abetting  in  corruptly  and  wilfully 
casting  away  and  destroying,  &c.,  any  ship  or  vessel.  He  need  not 
perform  the  aet  himself,  but  it  may  be  done  by  others,  by  his  direc- . 
tion :  the  common  law  doctrine  of  principal  and  accessory  prevail 
in  the  construction  of  this  act.  Jacobson's  case,  Circuit  Court, 
U.  S.,  New  York,  Sept.  1817,  befofe  Livingston,  Justice.    2  City- 


Hall  Rec.  131.  It  was  also  decided  that  where  the  owner  is  aboard, 
and  is  in  concert  with  the  pnsoner,  if  the  act  of  destvying  the  vessel 
was  wilful  and  corrupt,for  the  purpose  of  defrauding  the  underwriters, 
dtc.,  it  is  within  the  statute.  But  to  burn  or  destroy  a  Tessel  in  the 
presence  of  the  owner  on  board,  and  with  hia  eonaent,  if  no  other  per- 
son is  defrauded,  is  no  offence  within  the  above  section.     Ibid. 

To  destroy  a  vessel,  under  the  act  of  36th  March,  1804,  is  to  unfit 
her  for  service,  beyond  the  hopes  of  recovery  by  ordinary  means. 
CasHng  away  and  kwming  are  a  different  species  of  destruction^ 
both  of  them  mean  such  an  act  as  causes  the  vessel  to  perish — to  be 
lost — to  be  irrecoverable  by  any  means.  U.  S.  Circuit  Court,  April, 
1806,  MS.,  South  Carolina.  4  Dall.  417,  418.  The  act  of  congress 
against  wilfully  destroying  a  vessel  at  sea,  does  not  make  it  ^  of* 
fence,  if  done  to  the  prejudice  of  underwriters  on  the  cargo ;  but  on 
an  indictment  for  destroying  a  vessel,  to  the  prejudice  of  under- 
writers 09  the  vessel,  evidence  may  be  given  that  the  cargo  was  in- 
sued,  of  the  amount  insured,  and  the  real  value,  in  order  to  prove  a 
motive  for  committing  the  offence,  or  for  not  doing  it.  Ibid.  And 
in  an  indictment  against  a  mate,  for  casting  away  a  vessel  on  the 
high  seas,  being  the  property  of  a  citizen  d[  the  United  States,  the 
prisoner  not  being  such  owner,  it  appeared  in  evidence  that  it  was 
done  by  order  of  the  owner,  that  the  vessel  was  insiifed,  and  that 
part  of  the  cargo  belonged  to  third  persons.  It  was  held  this  was  an 
offence  under  the  first  section  of  the  act  26th  March,  1804,  and  that  it 
was  sufficient  if  the  interest  of  third  persons  appeared  in  evidence. 
United  States  v.  Vanranst,  April,  1813.  Phila.  C.  C.  MS.  ReporU. 

But  where  the  owner  has  committed  the  offence,  it  comes  within 
sec  1  of  the  act  of  1804,  and  then  the  interest  of  other  persons  must 
be  charged  in  the  indictment^  and  proved.  The  owner  of  a  vessel 
and  cargo  may  destroy  his  own  property  himself,  or  cause  it  to  be 
done  by  others,  without  committing  any  offence  against  the  laws  of 
the  United  States.  Ibid.  And  on  an  indictment  for  casting  away  a 
vessel,  to  the  prejudice  of  insurance,  a  corporate  body,  the  charter 
of  incorporation  must  be  produced  to  prove  the  policy  valid.  U. 
S.,  April,  1806,  MS.    4DaU.415. 

By  an  act  of  congress,  30th  January,  1799,  sec.  1 :  "If  any  per-       Intercourse 
son,  being  a  citizen  of  the  United  States,  whether  he  be  actually  with  the  ene- 
resident  or  abiding  within  the  United  States,  or  in  a  foreign  coun-  my,  dbc. 
cry,  shall,  without  the  permission  or  authority  of  the  government  of 
the  Uniteid  States,  directly  or  indirectly,  commence  or  carry  on  any 
verbal  or  written  correspondence  or  intercourse  with  any  foreign 
government,  or  any  officer  or  agent  thereof,  in  relation  to  any  dis- 
putes or  controversies  with  the  United  States ;  or  defeat  the  meas^ 
sures  of  the  government  of  the  United  States ;  or  if  any  person, 
being  a  citizen  of  or  resident  within  the  United  States,  and  not  duly 
authorized,  shall  counsel,  advise,  aid  or  assist,  in  any  such  corres- 
pondence, with  intent  as  aforesaid,  he  or  they  shall  be  deemed  guil- 
ty of  a  high  misdemeanor  ;  and,  on  conviction  before  any  court  of 
the  United  States  having  jurisdiction  thereof,  shall  be  punished  by 
a  fine  not  exceeding  five  thousand  dollars,  and  by  imprisonment 
during  a  term  not  less  than  six  months,  nor  exceeding  three  years." 

No  prosecutions  have  ever  taken  place  under  the  above  section. 
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Perjury.  By  an  act  of  congress,  April  90th,  1790 :  "  If  any  person  shall 

wilfully  and  cofruptly  commit  perjury,  or  shall  by  any  means  pro- 
cure any  person  to  commit  wilful  and  corrupt  perjury,  on  his  or 
her  oath  or  affirmation,  in  an^  suit,  containing  matter  or  cause  de- 
pending in  any  of  the  eourts  of  the  United  States,  or  in  any  deposi- 
tion taken  pursuant  to  the  laws  of  the  United  States,  every  person 
ao  offending,  and  being  thereof  convicted,  shall  *be  imprisoned,  not 
exceeding  three  years,  and  fined  not  exceeding  eight  hundred  dol- 
lars, and  shall  stand  in  the  pillory  for  one  ht^ur,  and  be  thereaAer 
rendered  incapable  of  giving  testimony  in  any  of  the  United  States 
eourts  until  such  time  aa  the  judgment  so  given,  against  the  said 
offender,  shall  be  reversed." 

An  indictment,  charging  the  perjury  to  have  been  committed  on 
the  hearing  of  a  certain  complaint  against  A.  B.  and  others,  for  pi> 
racy,  "  depending  before  the  Hon.  J.  D.,  then  and  ever  since  being 
judge  of  the  district  court  of  the  United  States,"  is  not  good  under 
this  act.  The  act  applies  only  to  suits  depending  in  court ;  and 
that  should  be  stated  in  the  indictment  that  it  was  taken  in  pursu- 
ance of  the  laws  of  the  United  States.  The  word  deposition  means 
written  testimony,  and  cannot  be  construed  to  include  a  verbal 
oath.  1  Gall.  497.  The  day  on  which  the  offence  was  committed 
must  be  precisely  stated  in  the  indictment.  U.  S.  v.  Bowman, 
MS.,  Philad.  1809. 

Obstructing  '  By  an  act  of  congress,  of  April  30th,  1 790,  sec.  22 :  "If  any  per- 
process.  Bon  or  persons  shall,  knowingly  and  wilfully,  obstruct,  resist  or  op- 
pose any  officer  of  the  United  States,  in  serving  or  attempting  to 
serve  or  execute  any  measure,  process  or  warrant ;  or  any  rule  or 
order  of  the  courts  of  the  United  States;  or  any  other  legal  or  ju- 
dicial writ  or  process  whatsoever ;  or  shall  assault,  beat  or  wound 
any  officer,  or  other  person  duly  authorized,  in  serving  or  executing 
any  writ,  rule,  order,'  process  or  warrant  aforesaid,  every  person  so 
knowingly  and  wilfully  offending  in  the  premises,  shall,  on  convic- 
tion thereof,  be  imprisoned  not  exceeding  twelve  months,  and  fined 
not  exceeding  three  hundred  dollars." 

It  is  not  a  justification  of  the  offence  of  obstructing  the  execution 
of  process,  issued  out  of  a  federal  court,  that  the  defendants  were 
subordinate  officers  of  the  militia  of  a  state,  and  acted  under  the 
sanction  of  a  law  of  the  state,  and  under  orders  from  the  governor 
and  commander-in-chief  of  the  militia  of  the  state.  United  States 
T.  Bright,  circuit  court,  Philadelphia,  1809.  Pamphlet,  p.  190. 
,  And  a  defendant  in  ejectment  who  refuses  to  deliver  possession 
to  the  officer  going  to  serve  the  writ  of  process,  and  by  threats  of 
violence,  made  when  the  officer  comes  to  serve  the  process,  is  guilty 
of  obstructing  the  process  of  the  court;  and  the  offence  is  within 
the  act  of  congress.  United  States  v.  Lowry,  circuit  court,  Phila- 
delphia, April,  1808,  MS. 

Larceny.  By  an  act  of  congress  of  30th  April,  1790 :  "  If  any  person,  with- 

in any  of  the  places  under  the  sole  and  exclusive  jurisdiction  of  the 
United  States,  or  upon  the  high  seas,  shall  take  any  carry  away, 
with  an  intent  to  steal  or  purloin,  the  personal  goods  of  another ;  or 
if  any  person  or  persons,  having  at  any  time  hereafter  the  charge 
and  custody  of  any  arms,  ordnance,  munition,  sho^,  powder,  or  ha- 
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biliments  of  war,  belongiog  to  the  United  States,  or  of  any  yietuaUi,  . 
prodded  for  the  yictoalliDg  of  any  soldiers,  gunners,  mariners,  or 
pioneers,  shall,  for  lucre  or  gain,  or  wittingly,  advisedly,  and  of 
purpose  to  hinder  or  impede  the  service  of  the  United  States,  em- 
bezzle, purloin  or  convey  away  any  of  the  said  arms,  ordnance,  mu- 
nition, shot,  powder,  habiliments  of  war,  or  victuals,  then,  and  in 
every  of  the  cases  earopesaid,  the  person  or  persons  so  offending, 
their  counsellors,  aiders  and  abettors,  (knowing  of  and  privy  to 
the  offences  aforesaid,)  shall,  on  conviction,  be  fined  not  exceeding 
the  fourfold  value  of  the  property  so  stolen,  embezzled  or  purloined ; 
the  one  moiety  to  be  paid  to  the  owner  of  the  goods ;  the  other 
aioiety  to  the  informer  and  prosecutor ;  and  be  publicly  whipped, 
not  exceeding  thirty-nine  stripes." 

On  an  indictment  upon  the  above  section,  it  appeared  that  the  i 

supposed  larceny  was  committed  on  board  the  American  ship  Au- 
gusta, while  she  lay  in  an  enclosed  dock,  in  the  port  of  Havre,  in 

FVance,  into  which  dock  the  water  was  admitted  only  at  the  will  of  . 

the  owners.  ^ 

Story,  J.  Upon  this  evidence  the  indictment  is  not  maintained. 
The  place  where  the  ship  lay  was  in  no  sense  the  "  high  seas."  The 
admiralty  has  never  held  that  the  waters  of  havens,  where  the  tide 
ebbs  and  flows,  are  properly  the  high  seas,  unless  those  waters  are 
without  the  low  water  mark.  The  common  law  has  attempted  a 
still  more  narrow  construction  of  the  terms.    1  Mason,  152. 

By  an  act  of  congress,  April  30th,  18lb,  see.  19 :  "  If  any  person  Robbery  of 
shall  rob  any  carrier  of  the  mail  of  the  United  States,  or  other  per-  the  mail,  Ac^ 
son  entrusted  therewith,  of  such  mail  or  part  thereof,  such  offender 
or  offenders  shall,  on  conviction,  be  imprisoned  not  exceeding  len 
years  ;  and  if  convicted  a  second  time  of  the  like  offence,  he  or 
they  shall  suffer  death ;  and,  if  in  effecting  such  robbery  of  the 
mail  the  first  time,  the  offender  shall  wound  the  person  having  cus- 
tody thereof,  or  put  his  life  in  jeopardy  by  the  use  of  dangerous 
weapons,  such  offender  or  offenders  shall  suffer  death.  And  if  any 
person  shall  attempt  to  rob  the  mail  of  the  United  States,  by  as- 

sauliing  the  person  having  custody  thereof,  shooting  at  him,  or  hi»  | 

horse  or  mule,  or  threatening  him  with  dangerous  weapons,  and 
the  robbery  is  not  effected,  every  such  offender,  on  conviction  there- 
.of,  shall  be  punished  by  imprisonment  not  exceeding  three  years. 
And  if  any  person  Shall  steal  the  mail,  or  shall  steal  or  take  from  or  out 
of  any  mail,  or  from  out  of  any  post  office,  any  letter  or  packet,  or 
if  any  person  shatl  take  the  mail,  or  any  letter  or  packet  there- 
from, or  from  any  post  office,  whether  with  or  without  the  consent 
•f  the  person  having  custody  thereof,  and  shall  open,  embezzle,  or 
destroy  any  such  mail,  letter  or  packet,  the  same  containing  any 
article  of  value,  or  evidence  of  any  debt,  due,  demand,  right  or 
claim,  or  any  release,  receipt,  acquittance,  or  discharge,  or  any 
other  article,  paper,  or  things  mentioned  and  described  in  the 
eighteenth  section  of  this  act ;  or  if  any  person  shall,  by  fraud  or 
deception,  obtain  from  any  person  having  custody  thereof,  any 
mail,  letter,  or  packet,  containing  any  article  of  value,  or  evidence 
thereof,  or  either  of  the  writings  referred  to  or  next  above  mentioned, 
sueh  offender  or  offenders,  on  conviction  thereof,  shall  be  im- 
prisoned not  exceeding  seven  years.    And  if  any  person  shall  take 
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any  letter  or  packet,  not  containing  and  article  of  value,  or  evi- 
dence thereof,  oat  of  a  post  office,  or  shall  open  any  letter  or  pack- 
et which  shall  have  been  in  the  poll  office,  or  in  the  custody  of  a 
mail  carrier,  before  it  shall  have  been  delivered  to  the  person  to 
whom  it  is  directed,  with  a  design  to  obstruct  the  correspondence, 
to  pry  into  another's  business  or  secrets,  or  shall  secrete,  embezzle, 
or  destroy  any  such  mail,  letter,  or  packet,  sucl»ofiender,  upon  con- 
viction, shall  pay  for  every  such  offence  a  sum  not  exceeding  five 
hundred  dollars." 

John  Thompson  Hare  and  James  Alexander  were  indicted  under 
the  second  claiise  of  the  19th  sec.  of  the  act,  which  is  in  the  follow- 
ing words:  "Or  if  in  effecting  sUch  robbery  of  the  mail  the  first 
time,  the  offender  shall  wound  the  person  having  custody  thereof, 
or  put  his  life  in  jeopardy,  by  the  use  of  dangerous  weapons."  It 
appeared  that  between  10  and  11  o'clock,  P;  M.,  on  the  11th  of 
March,  1818,  the  great  southern  mail  wasi  stopped  and  robbed  by 
the  prisoners.  They  built  a  fence  across  the  road,  within  two  miles 
of  Havre  de  Grace,  and  when  the  mail  came  up,  they  sprang  from 
behind  the  fence,  and  presented  pistols,  which  were  cocked,  and 
said,  "  Here  we  are,  three  of  us,  highway  robbers,  armed  with 
double  barrel  pistols  and  dirks/'  and  threatened  to  blow  the  driver's 
brains  out  if  he  made  any  resistance.  They  tied  the  driver  and. 
Mr.  Ludlow,  a  passenger,  and  proceeded  to  plunder  the  mail.  The 
driver  and  Mr.  L'udlow  both  testified  they  considered  his  life  (the 
drivers)  in  danger  if  he  had  made  any  resistance. 

The  robbers  were  subsequently  arrested  and  tried  before  the  cir- 
cuit court  of  the  United  States,  Baltimore,  May,  1818.  One  count  in 
the  indictment  charged  them  under  the  above  clause  of  robbing  the 
mail  by  putting  the  life  of  the  driver  in  jeopardy.  The  other  counts 
were  for  a  simple  robbery  of  the  mail. 

The  counsel  for  the  prisoners  contended  that  the  drirer's  life  was 
not  put  in  jeopardy  by  the  Use  of  dangerous  weapons ;  that  the 
mere  possession  and  czhibUion  of  dangerous  weapons  was  not  suffi- 
cient, as  in  this  case ;  that  there  must  be  a  dangerous  U9e  of  dan^ 
gerous  weapons,  as  if  a  man  strike  at  another  with  a  sword,  being 
within  striking  distance,  or  snap  a  loaded  pistol  or  gun  at  him  with- 
in reaching  distance.  But  if  a  man  has  a  sword  by  his  side,  or  a 
pistol  in  his  belt,  and  he  stops  the  mail,  and  says  to  the  carrier, 
you  see  I  am  armed,  deliver  the  mail  or  I  will  take  your  life,  it 
could  not  satisfy  the  law ;  the  mail  carrier  might  be  said  to  have 
been  put  in  fear  of  life^  but  not  in  jeopardy  of  life;  that  the  use  of 
dangerous  weapons  to  produce  fear  of  life  may  be  very  different 
from  the  use  of  dangerous  weapons  to  put  life  in  jeopardy ;  that 
nothing  in  this  act  could  render  a  man  guilty,  but  such  a  use  of 
these  as  puts  life  in  jeopardy. 

They  contended  that  the  possession  and  exhibition  of  dangerous 
weapons  at  the  time  of  effecting  the  robbery,  is  not,  per  se,  a  use  of 
them,  or  putting  life  in  jeopardy ;  or  that  firing  a  pistol  in  the  air, 
with  a  view  of  intimidation,  is  such  a  use  as  the  law  contemplated  ; 
or  that  brandishing  swords  and  daggers  is  such  a  use  of  dangerous 
weapons  as  puts  life  in  jeopardy. 

They  contended  that  the  original  meaning  of  the  word  jeopardy 
meant  real,  imminent,  and  actual  danger,  and  that  the  meaning  of 
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qtienee,  jrm  are  required  to  ad(^  principles  of  eonsiniction  sp 
subtle  and  metaphysical,  as  to  what  will  or  will  not  constitute 
jeopardy,  that  there  are  perhaps  not  tweWe  men  in  the  commanity 
who  will  agree  in  their  application  to  the  same  case ;  it  you  take 
the  plain  case,  which  it  seems  to  me  was.  clearly  before  congress,, 
that  robbing  the  mail  upon  the  highway  by  the  use  of  weapons  dan; 
gerous  to  life,  every  case  which  can  arise,  is  carved,  and  the  act  is 
perfect  harmony  within  itself.  By  any  other  construction,  the  act  is 
rendered  imperfect,  unjust  and  absurd.  . , 
Decision  of      The  coqrt  decided,  that  "robbing  the  carrier  of  the  mail  of  the 

the  eourt.  United  States,  or  .other  person  entrusted  therewith,  of  such  mail,  by 

stopping  him  on  the  highway,  demanding  the  surrender  of  the  mail ; 
and  at  the  same  time  showing  weapons  calculated  to  tajce  life,  such 
as  pistols  or  dirks,  putting  him  in  fear  of  his  life,  and  obtaining  pos- 
session of  the  mail  by  the  means  aforesaid,  against  the  will  of  the 
carrier,  is  such  a  robbing  of  the  mail,  and  such  a  putting  the  life  of 
]bhe  carrier  or  person  entrusted  therewith  in  jeopardy,  by  the  use  oC 
•flangerous  weapons,  as  will  bring  the  oft'ence  within  the  following^ 
terms,  of  the  IJHh  sec.  of  the  act  of  congress  of  the  30th  April,  1810, 
entitled,  *  An  act  regulating  the  post  oflice  establishment,!  to  wit: 
^  or  iif,  in  ejecting  such  robbery  of  the  mail  the  first  time,  the  of- 
fender shall  wound  the  person  having  the  custody  thereof,  or  put 
his  life  in  jeopardy,  by  the  use  of  dangerous  weapons,  such  oftenaer 
er  ofienders  shall  suffer  deatli.'  "  The  defendants  were  convicted 
,    *  .  ,  .  and  executed.  i 

Wood's  casiB.  •   Ih  another  case,  the  United  States  v.  Wood,  Philadelphia,  June, 

J818,  which  was  for  having  aided  and  abetted  John  Thompson  Har^ 

and  Alexander,  in  the  robbery  of  the  mail,  the  law,  as  laid  down  to 

the  jury  in  Hare's  case,  was  recognized  by  Judge  Washington,  and 

the  prisoner  was  convicted. 

.Bernard's      '-Soalso  in  the  case  of  Bernard  and  others,  indicted  and  found 

case.  f^lilty  oif   robbing    the  .  mail   near    New    Brunswick,    (Trenton, 

N.S  J.,  1819,  before  thie  Hon.  Bushrod  Washington,^  the  Same  prin- 

oiple  was  again  recognized,  that  the  possession  and  exhibition  of 

Flangerous  weapons  in  effecting  the, robbery  o[  the  mail,  was  within 

the  Sd  clause  of  the  I9th  sec.  of  the  act  of  congress  *oif  the  30tti 

.     ^  April,  1810. 

AminhisoV's  .    So  also  in  the  case  of  the  United  States  v.  John  Aniinhisor,  cir- 

case.  eutt  court  United  Stales^  Baltimore,  Dec,  1823.    The  same  rule  of 

law  was  recognized  by  the  same  judges  who  sat  upon  the  trial  of 
^^re  and  Al^xapder.  It  appeared  by  the  testimony  in  this  case, 
that,  on  the  morning  of  the  8th  July,  1823,  between  3  and  4  o  clock 
in  the  morning,  the  great  southern  nlail  was  stopped  aiid  robbed  by 
three  men,  Ami(^htSor,  Moore  And  Ward. 

Patrick  Green,  the  guard  of  the  mail,  details  the  circumstances 
8,6  follows  :  "  On  the  morning  of  the  8^h  of  July,  between  \l\e  hours 
of  3  and  4,  on  the  main  road,  between  Rouse's  tavern  and  Balti- 
more,  he  perceived  a  fbnce  ahead  of  the  stage,  and,  suspecting  an 
attaek,  cautioned  the  driver  to  be  on  his  guard.  As  they  approached 
tbe  fence,  he  descried  three  men  on  the  right  oC  the  stage,  among 
the  trees.  He  immediately  fired  his  blunderbuss  at  them  ;  the 
heroes  were  much  frightened,  and  ran  up  on  a  bank ;  two  of  th^ 
m«n  Chen  adranoed,  one  on  the  right  and  the  other  on  the  left ;    the 


oAe.ott  the  ris^t  armed  -virfa  a  pistol :  the  one  on  th«  ieft  presenfed 
a  musket  tr>  tbe  breast  of  the  driyer,  with  the  rnaetle  so  near  to  the 
lipiard,  that  he  caught  hold  of  it  and  bc*.d  haway  from  him  tintil  he 
could  draw  his  pistol.  He  presented  his  pistol — it  snapped ;  the 
robber  then  presented  his  musket  a  second  time,  and  the  j^nard 
fired  his  second  pistol,  and  wounded  the  robber  in  the  breast.  Ond 
of  the  robbers  then  sprang  into  the  stage,  and  knocked  the  guard 
down :  he  was  then  dragged  from  the  carriage,  and  placed  under 
the  care  of  one  of  the  robbers,  while  the  other  two  proceeded  lo 
plunder  the  mail ;  these  frequently  called  to  the  one  who  was 
watching  over  him,  *  Damn  him,  shoot  him,  or  he  will  shoot  yon.' 
He  asked  the  man  who  guarded  him  with  a  pistol  to  his  breast, '  0d 
you  mean  to  take  my  life  V  He  replied,  *  How  came  y^u  to  shoot 
me  V  He  told  hin^  it  was  his  duty..  He  asked  the  robber  a  second 
time,  *  Do  you  mean  to  take  my  life  V  To  which  the  robber  repli'lBd, 
by  again  asking  how  he  came  to  shoot  him  :  and  the  guard  said,  as 
belbre,  It  is  my  duty.  The  robber  then  said,  'Don't  be  afraid; 
you  shall  not  be  hurt;  you  are  with  a  gentleman.'  The  two  men 
who  were  plundering  the  mail,  called  to  the  one  who  had  the  guard 
Jn  kafe  klKcping,  *  Hurrah!  Larry,  the  packet  is  ready;'  upon 
;«rhieh  the  robber  pushed  the  guard  into  the  woods,  and  went  to- 
wards his  associates.'' 

The  counsel  for  the  prisoner  contended  against  such  a  construc- 
tion of  the  act  of  congress,  as  would  render  the  mere  possession 
and  exhibition  of  dangerous  weapons,  such  a  use  of  dangerous 
weapons  as  would  of  itself  put  the  lives  of  the  driver  or  the  guard 
in  jeopardy. 

They  strengthened  their  case  by  many  illustrations,  to  show  the 
(ntfreme  degree  of  daijger  denoted  by  the  word  ''jeopardy  "  and 
strenuously  argued,  that  ilie  intention  of  using  the  dangerous  wea- 
pons roust  concur  with  the  possession  of  them,  before  the  life  of -the 
carrier  or  guard  could  be  said  to  be  in  jeo^drciy.  They  denied 
that  any  such  intention  was  manifested  by  Aminhiso)r  or  his  asso- 
ciates; and  they  founded  this  denial  upon  this  broad  and  tmmora- 
ble  argument:  that  as  the  purpose  which  they  went  together  td 
accomplish,  was  almost  frustrated  by  the  immediate  and  brave  re^ 
sistance  of  the  guard ;  as  the  use  of  the  dangerous  weapons  was 
necessary  at  the  very  commencement  of  the  affray,  if  they  ever  in- 
tended to  use  them,  as  they  had  every  opnortuniiy  of  using  them ; 
and  as  the  motive  of  revenge  (for  Moore  afl^irard  were  dreadfully 
wounded)  conspired  with  the  motive  of  apparent  necessity,  to  dic- 
tate the  use  of  those  weapons;  and  as  these  dangerous  weapons 
were  never  used,  the  inference  of  reason  and  of  law  would  be,  that 
the  robbers  did  not  intend  to  effect  the  robbery  by  the  use  of  dan- 
gerous weapons,  which  would  put  the  guard's  life  in  jeopardy. 

The  jury  found  them  not  guilty  of  the  capital  charge. 

By  an  act  of  congress,  May  10,  1800,  sec.  !.,  "  It  shall  be  unlaw-  Slave  trad<s. 
fill  for  ony  citizen  of  the  United  States,  or  other  person  residing 
within  the  United  States,  directly  or  indirectly,  to  hold  or  have  any 
right  or  property  in  any  vessel  employed  or  made  use  of  in  the  trans- 
portation or  carrying  of  slaves  from  one  foreign  country  or  plaoe  to 
.another,  and  any  right  or  property  belonging  as  aforesaid,  shall  be 
forfeited,  and  may  be  libelled  and  condemned  for  the  use  of  the 
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person  who  shall  sue  for  tlie  same ;  and  such  person  transgressing 
the  j/iohibition  aforesaid,  shall  also  forfeit  and  pay  a  sum  of  money 
equal  to  double  the  value  of  the  right  or  property  in  such  vessel 
which  he  held  as  aforesaid ;  and  shall  also  forfeit  a  sum  of  money, 
equal  to  double  the  value  of  the  interest  which  he  may  have  had  in 
the  slaves,  which  at  any  time  may  have  been  transported  or  carried 
in  such  vessel,  afier  the  passing  of  this  act  and  against  the  form 
thereof" 

By  sec.  2.,  '"  It  shall  be  unlawful  for  any  citizen  of  the  United 
States,  or  other  person  residing  therein,  to  serve  on  board  any 
vessel  of  the  United  States,  employed  or  made  use  of  in  the  trans- 
portation or  carrying  of  slaves  from  one  foreign  country  or  place  to 
another;  and  any  such  citizen,  or  other  person,  voluntarily  serving 
as  aforesaid,  shall  be  liable  to  be  indicted  therefor,  and  on  convic- 
ti  .-n  thereof,  shall  be  liable  to  a  fine  not  exceeding  two  thousand 
dollars,  and  be  imprisoned  not  exceeding  two  years." 

By  an  act  of  congress,  20lh  ^pril,  1818,  sec.  I.,  "From  and  after 
tie  passing  of  this  act,  it  shall  not  be  lawful  to  import  or  bring,  in 
any  manner  whatsoever,  into  the  United  States  or  territorie.*?  there- 
of, from  any  foreign  kingdom,  place  or  country,  any  negro,  mulatto, 
or  person  of  color,  with  intent  to  hold,  sell  or  dispose  of  any  such 
negro,  mulatto,  or  person  of  color,  as  a  slave,  or  to  be  held  to  ser- 
vice or  labor ;  and  any  ship,  vessel,  or  other  water  craft,  employed 
in  any  importation  as  aforesaid,  shall  be  liable  to  seizure,  prosecu- 
tion and  forfeiture  in  any  district  in  which  it  may  be  found ;  one 
half  thereof  to  the  United  States,  and  the  other  half  to  the  use  of 
him  or  them  who  shall  prosecute  the  same  to  effect.'' 

By  tlie  2d  sec,  "  No  citizen  or  citizens  of  tlie  United  States,  or 
other  person  or  persons,  shall,  after  the  passing  of  this  act  as  afore- 
said, for  himself  themselves,  or  any  other  person  or  persons  what- 
soever, either  as  master,  factor  or  owner,  build,  fit,  equip,  load  or 
otherwise  prepare,  any  ship  or  vessel,  in  any  port  or  place  within 
the  jurisdiction  of  the  United  States,  nor  cause  any  such  ship  or 
vessel  to  sail  from  any  port  orplace  whatsoever  within  the  juris- 
diction of  the  same,  for  the  purpose  of  procuring  any  negro,  mulat- 
to or  person  of  color,  from  any  foreign  kingdom,  place  or  country, 
to  be  transported  to  any  port  or  place  whatsoever,  to  be"  held,  sold 
or  otherwise  disposed  of  as  slaves,  or  to  be  held  to  service  or  labor  ; 
and  if  any  ship  or  vessel  shall  be  so  built,  fitted  out,  equipped,  la- 
den, or  otherwise  pjjfll''^^  ^^'^  ^^^  purpose  aforesaid,  every  such 
ship  or  vessel,  her  laWle,  apparel,  furniture  and  lading  shall  be  for- 
feited, one  moiety  to  the  use  of  the  United  States,  and  the  other  to 
the  use  of  the  person  or  persons  who  shall  sue  for  said  forfeit- 
ure, and  prosecute  the  same  to  effect ;  and  such  ship  or  vessel  shall 
be  liable  to  be  seized,  prosecuted,  and  condemned  in  any  court  of 
the  United  States  having  competent  jurisdiction." 

By  the  3d  sec,  "  Every  person  or  pers^^ns  so  building,  fitting  out, 
equipping,  loa*ding,  or  otherwise  preparing,  or  sending  away,  or 
causing  any  of  the  acts  aforesaid  to  be  done,  with  intent  to  employ 
such  ship  or  vessel  in  such  trade  or  business,  after  the  passing  of 
this  act,  contrary  to  the  true  intent  and  meaning  thereof,  or  who 
shall  any  wise  be  aiding  or  abetting  therein,  shall  severally,  on  con- 
viction thereof,  by  due  course  of  law,  forfeit  and  pay  a  sum  not  ex- 
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ceeding  fire  thousand  dollars,  nor  less  than  one* thousand  dollars  ; 
one  moiety  to  the  use  of  the  United  States,  and  the  other  to  the  use 
of  the  person  or  persons  who  shall  sue  for  such  forfeiture,  and 
p^secute  the  same  to  effect;  and  shall  moreover  be  imprisoned  for 
a  term  not  exceeding  seven  years,  nor  less  than  three  years." 

By  the  -ith  section,  "  If  any  citizen  of  the  United  States,  or  other 
person  or  persons  resident  within  the  jurisdiction  of  the  same, 
shall,  from  and  after  the  passing  of  this  act.  take  on  board,  receive, 
or  transport,  from  any  of  the  coasts  or  kingdoms  of  Africa,  or  from 
any  other  foreign  ki«gdom,  place  or  country,  or  from  sea,  any 
ne^^To,  mulatto,  or  person  of  color,  not  being  an  inhabitant^  nor 
held  to  serve  by  the  laws  of  either  of  the  states  or  terutories  of  the 
(Tnited  States,  in  any  ship,  vessel,  boat,  or  other  water  craft,  for 
the  purpose  of  holding,  selling,  or  otherwise  disposing  of.  such  per- 
son as  a  slave,  or  to  be  held  to  service  or  labor,  or  be  aiding  or 
abetting  therein,  every  such  person  or  persons  so  offending,  shall, 
on  conviction,  by  due  course  of  law,  severally  forfeit  and  pa)  a  ri.  a 
not  exceeding  five  thousand,  nor  less  than  one  thousand  dollars ;  one 
moiety  to  the  use  of  the  United  States,  and  the  other  to  the  use  of 
the  person  or  persons  who  shall  sue  for  such  forfeiture,  and  prose- 
cute the  same  to  effect;  and  moreover  shall  suffer  imprisonment  for 
a  term  not  exceeding  seven  years,  nor  less  than  three  years." 

It  WAS  decided  under  the  act  of  congress  of  lOtli  May,  IHOO,  sec. 
2.,  that  the  words  to  "  serve  on  board,"  included  the  captain  as  well 
ns  seamen,  and  all  on  board  liie  vessel,  employed  or  made  use  of, 
lu  the  transportation  of  slaves :  and  that  it  was  not  necessary  that 
any  slave  should  be  actually  put  on  board  such  vessel ;  but  that  it 
was  sufficient  if  the  crew  was  engaged  on  the  coast  of  Africa,  in 
procuring  slaves,  and  sending  tlicni  to  any  other  place  by  another 
vessel.     5  City-Hall  Rec.  1*20.,  Livingston,  Justice. 

An  indictment  under  the  act  of  congress,  of  1818,  to  prevent  the 
ftquipment  of  any  vessel,  &c..  alleged  that  the  defendant  equipped 
a  certain  vessel..  &c.,  for  the  purpose  of  procuring  slaves  from  a 
foreign  country  .to  the  jurors  unknown,  to  be  transported  to  a  place, 
to  the  jurors  unknown,  and  on  the  trial  it  appeared  that  th'e  piMce 
fr«m  which  the  slaves  were  td  be  procured,  and  that  to  which  they 
were  to  be  transported,  were  both  known  to  the  grand  jury  who 
found  the  indictment;  it  was  held  the  indictment  could  not  be  sus- 
tained. Per  Livingston.  Jufice.  Circuit  Ccturt,  U.  S.,  New  York, 
Sept.  IS*20. 

The  offence  of  sailing  from  a  port  with  an  intent  to  engage  in  the 
slave  iradf ,  is  not  committed  unless  the  vessel  sails  out  of  the  port 
under  the  act  of  'SOth  April,  1818,  sec.  2.  and  3.     And  if  under  the 
hct  of  the  C.Oth  of  April,  1813,  sec.  2.  and  3.,  the  offence  of  causing 
a  vessel  to  sail  from  a  port  of  the  United  States,  with  an  intent  to 
engage  in  the  slave  trade,  be  alleged  in  the  indictment  to  be  on  a 
day  noir  last  pasf^  and  on  (fivers  days  ond  limes  before  and  since  thai 
dtnj,  the  allegation   is  sufKcient;    for  the  words,   ^^  now  last  past," 
mean  last  past  before  the  caption  of  the  indictment,  and  the  words, 
■on  divers  daijs  and  iir^esy  may  be  rejected  as  surplusage,  if  the 
offence   be  but  a  single  offence.     2  Mason.  129.     And  in  an  indict- 
ment founded   on  the  slave  trade  act  of  20ih  of  April,  1818,  sec.  2. 
nnd  3.  for  causin":;  n  vessel  to  sail  from  a  port  of  the  United  States. 
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to  be  employed  in  ^he  trade,  it  is  sufficient  if  the  indictment  alleg^es 
that  the  oflence  was  committed  after  the  passing  of  the  act,  "  at 
5<>7?ic  ^/wc  "  between  certain  specified  days,  though  no  day  certain 
on  which  it  is  committed  is  specified.  2  Mason,  143.  And  saiUi^g 
from  a  port  with  an  intent  to  engage  in  the  slave  trade,  under  the 
sections  2  and  3,  is  not  committed  unless  the  vessel  sails  out  of  port. 
lt)id.  129.  It  is  not  necessary  in  an  indictment  to  allege  that  the 
negroes  were  to  be  transported  to  the  Unlkd  S.'aUs  or  their  territo- 
ries, or  that  they  were  free  and  not  bound  to  service,  or  that  the 
defendant  was  a  citizen  or  resident  within  the  United  States,  or  that 
the  offence  was  commtiled  on  board  an  American  vessel.  It  is  suf- 
iicient  if  the  indictment  follow  in  these  res[fecls  the  language  of  the 
statute,  and  is  as  certain  -,  and  il  is  sufficient  to  follow  the  phrase 
"  persons  of  color,"  used  in  the  statute,  in  the  indictment.  Ibid. 
]2D.  And  it  is  sufficient  to  set  forth  in  the  indictment  that  the  de- 
fendant, "  as  master  for  some  other  person,  the  name  whereof  being 
to  the  jurors  yet  unknow/i"  caused  the  vessel  to  sail,  &c.  Ibid.  It 
need  not  be  averred  in  the  indictment  that  the  defendant  knowingly 
conimiited  the  act.  Ibid. 
Military  Ex-  By  the  act  of  April  20th,  1818,  sec.  G,  "If  any  person  sliall, 
peditions.  ~  within  the  territory  or  jurisdiction  of  the  United  Stales,  begir^,  07 
'       '       '  get  on  foot,  or  provide  and  prepare  the  means  for  any  military  ex- 

pedition or  enterprise,  to  be  carried  on  from  thence  against  the  ter- 
ritory or  dominions  of  any  foreign  prince  or  state,  or  of  any  colo- 
ny, district,  or  people,  with  whom  the  United  States  are  at  peace, 
every  person  so  oilending  shall  be  deemed  guilty  of  a  high  misde- 
meanor, and  shall  be  fined  not  exceeding  three  thousand  dollars, 
and  imprisoned  not  more  than  three  years." 

See  the  trials  of  Judge  Workman  and  Col,  Kerr,  before  the  Unite4 
States  Court  for  the  Orleans  district,  on  a  charge  of  planning  and 
setting  on  foot,  a  military  expedition  against  Florida  and  Mexico. 
i^ew  Orleans,  1807. 

It  was  decided  in  Burr's  case,  (Trial  p.  101,)  that  on  an  indict- 
ment for  this  crime,  proof  of  the  act,  and  not  the  intention,  will  satis- 
fy the  statute.  The  act  ^  congress  does  not  extend  to  the  secret 
design,  if  not  carried  into  open  deed,  nor  to  any  conspiracy,  how- 
ever extensive,  if  it  do  not  amount  to  a  beginning  or  setting  on  foot 
B  military  expedition.  And  the  issue,  on  an  indictment  containing 
no  charge  of  conspiracy,  is  whether  the  particular  facts  charged 
were  committed ;  and  a  single  individual  may  commit  the  crime. 
Sergt.  Const.  Law,  257.  ibid.  *  The  following  points  under  this 
statute  were  decided  in  Burr's  c^se,  (see  Trial  App.  101).  Mr. 
Sergeant  has  extracted  the  following  principles  from  the  case  : 

1.  That  on  indictment  under  this  statute,  the  declarations  of  third 
persons,  not  forming  part  of  the  transacticm,  and  not  made  in  the 
presence  of  the  accused,  cannot  be  received  in  evidence. 

2d.  That  any  legal  testimony  showing  the  character  and  objects 
of  the  expedition,  as,  for  instance,  respecting  the  arms  and  pro- 
visions, no  matter  by  whom  purchased,  the  conduct  of  the  parties 
couccrned,  or  their  public  declarations.,  or  marching  against  the  for- 
eign territory,  any  manifests  to  this  eifcct,  or  agreement  among 
themselves  for  such  expedition,  are  evidence. 

3d.  The  acts  of  accomplices,  except  so  far  as  ihey  prove  the  char- 
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acter  and  objects  of  the  expedition,  are  not  evidence.  The  accont' 
plice  is  responsible  himself;  and  he  who  procures  or  advises  the  act 
is  an  accessary,  and  he  is  not  punishable  as  a  principal  under  the 
act. 

4th.  The  acts  of  the  accused  in  a  different  district,  constituting  in 
themselves  substantive  cause  for  a  prosecution,  cannot  be  given  ill 
evidence,  unless  they  go  directly  to  prove  the  charges  laid  in  the  in- 
dictment. Providing  means  in  Kentucky  was,  therefore,  held  not 
evidence  under  the  indictment;,  though  the  declaration  of  the  de- 
fendant in  Kentucky  that  he  had  provided  means  in  Wood  county 
would  be.  -  .  •  • 

5th.  Orders  given  in  Kentucky,  by  the  defendant,  and  means  pro- 
vided in  consequence  thereof  in  Virginia,  are  evidence  on  this  in^ 
dictmeni;  if  these  orders  were  given  to  persons  not  accomplices, 
and  not  guilty,  under  the  act,  themselves;  but  if  they  are  accompli- 
ces, it  is  otherwise. 

The  previous  knowledge  and  approbation  of  the  President  o^  th6 
United  States  to  the  illegal  acts  of  a  eitizcn  under  the  above  section 
is  no  excuse  or  justification.  The  president's  duty  is  faithfully  to 
execute  the  laws,  and  he  has  no  such  dispensing  power.  The  United 
States  cannot  Le  constitutionally  at  war.  but  when  war  is  authorized 
by  congress,  or  is  rendered  an  act  of  necessity  by  the  Invasion  df  a 
foreign  enemy.  Principles  of  self  defence  in  such  case  point  it  out 
as  the  duty  of  the  chief  magistrate  of  the  nation,  in  the  interim  of 
congress,  to  repel  for^e  by  force.  (Smith  and  Ogden's  Trial,  p.  237.) 
Judge  Paterson  decided,  that  a  state  of  peace  is  one  of  the  iDgredi-^ 
en ts necessary  to  make  a  military  expedition  criminal;  for  although 
the  defendant  was  concerned  in  setting  on  foot,  or  preparing  the 
means  for  a  military  expedition  against  the  Spanish  dominions,  if 
the  United  States  were,  at  that  time,  at  w,ar  with  Spain,  he  would 
be  innocent;  and  should  the  jury  so  determine,  they  ought  to  ac- 
quit the  defendant  upon  this  indictment.  It  matters  not  whether 
the  expedition  is  consummated,  or  whether  it  fails.  Whether  the 
vessel  at  the  time  of  sailing  is  in  readiness  for  hostile  engagement, 
or  whether  her  capacity  is  sufficient^  achieve  the  object,  is  imma- 
terial; and  converting  a  merchant  ship  into  a  vessel  of  war,  must 
be  deemed  an  original  outfit ;  for  the  act  would  otherwise  become 
nugatory  and  inoperative :  it  is  the  conversion  from  the  peaceable 
use  to  a  warlike  purpose  that  constituted  the  offence.    Ibid. 

By  an  act  of  congress  20th  April,  1818,  sec.  3.,  "  If  any  person      Fitting  out 
shall,  witliin  the  limits  of  the  United  States,  fit  out  and  arm,  or  at-  ^nd      arming 
tempt  to  fit  out  and  arm,  or  procure  to  be  fitted  oht  and  armed;  ships  or  ves- 
or  shall  "knowingly  be  concerned  in  the  furnishing,  fitting  out,  or^jg^]g  ^  y^  em-- 
arming  of  any  ship  or  vessel,,  with  intent  that  such  ship  or  vessel  ployed  in  the 
shall  be  employed  in  the  service  of  any  foreign  prince  or  state;  or  service         of 
of  any  <iolony,  district  or  people,  to  cruise  or  commit  hostilities  some   foreign 
against  the  subjects,  citizens,  or  pioperty  of  any  foreign  prince  or  prince   &c. 
*  state;  or  of  any  colony,  district  or  people,  with  whom  the  U.  States 
are  at  peace,  or  shall  issue  or  deliver  a  commission  within  jlhe  terri- 
tory or  jurisdiction  of  the  United  States,  for  any  ship  or  vessel,  to 
^he  intent  that  she  may  be  employed  as  aforesaid,  every  persoor  so 
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ofTending,  shall  be  deemed  guilty  of  a  high  miBdefncanor,  and  shall 
be  fined  not  more  than  ten  thousand  dollars,  and  imprisoned  not 
more  than  three  years ;  and  every  such  ship  or  vessel,  with  her 
tackle,  apparel  and  furniture,  together  with  all  materials,  arms,  am- 
munition, and  stores,  which  may  have  been  procured  for  the  building 
and  equipment  thereof,  shall  be  forfeited;  one  half  to  the  use  of  the 
informer,  and  the  other  half  to  the  use  of  the  United  States?' 

^nd  by  the  4th  sec,  "  If  any  citizen  or  citizens  of  the  United 
States  shall,  without  the  limits  thereof,  fit  out  and  arm  ;  or  attempt 
to  fit  out  and  arm  ;  or  procure  to  be  fitted  out  and  armed  ;  or  shaU* 
knowingly  aid  or  be  concerned  in  the  furnishing,  fitting  out,  or  arin- 
ing,  any  private  ship  or  vessel  of  war,  or  privateer,  with  intent  that 
such  ship  or  vessel  shall  cruise*  or  commit  hostilities  upon  the  citi- 
zens of  the  United  States,  or  their.property,  or  shall  take  the  com-  I 
mand  of,  or  enter  on  board  of  any  ship  or  vessel,  for  the  intent  ' 
aforesaid ;  or  shall  purchase  any  such  ship  or  vessel,  with  a  view  to  i 
share   in   the   profits   thereof;  such  person  so   ofiTending,  shall  be  i 
deemed  guilty  of  a  high  misdemeanor;  and  fined  not  more  tha.n  ten 
thousand  dollars,  and  imprisoned  not  more  than  ten  years ;  and  the 
trial  for  such  offence,  if  committed  without  the  limits  of  the  United 
States,  shall  be  in  the  district  in   which  the  ofilender  shall  be  appre- 
hended or  first  brought," 

And  by  the  5th  sec,  "  irany  person  shall,  within  the  territory  or 
jurisdiction  of  the  United  States,  increase  of  augment,  or  procure  to 
be  increased  or  augmented,  or  shall  knowingly  be  concerned  in  in- 
creasing or  augmenting,  the  force  of  any  ship  of  war,  cruizer,  or 
•  other  armed  vessel,  which  at  the  time  of  her  arrival  within  the  Uni- 
ted Stales,  was  a  ship  of  war,  or  cruizer,  or  armed  vessel,  in  the 
service  of  any  foreign  prin  c  or  state,  or  of  any  colony,  district  or 
people  ;  or  belonging  to  th'-  subjects  or  citizens  of  any  such  prince  or 
state,  colony,  district  or  people,  with  whom  the  United  States  are  at 
peace,  by  adding  to  the  number  of  the  guns  of  such  vsssel,  or  by 
changing  those  on  board  of  her  for  guns  of  a  larger  calibre,  or  by  the 
addition  thereto  of  any  equipment,  solely  applicable  to  war;  ev^jr 
person  so  offending  shall  be  deemed  guilty  of  a  high  misdemeanor, 
shall  be  fined  not  more  than  oK  thousand  dollars,  and  be  imprisoned 
not  more  than  one  year. 

Captain  Skinner,  Don  Manuel  Aguirre,  and  Mr.  Delano,  were 

arrested  and  brought  before  judge  Livingston,  in  pursuance  of  a 

warrant,  July,  1818,  New  York,  (see  page  233.)  charged  with  fitting 

out  or  arming  two  ships,  to  be  employed  in  the  service  of  some  for- 

.     eign  prince,  <Swi.,  under  the  3d  sec.  of  the  act  of  congress. 

His  honour  decided,  that  no  instructions  were  necessary  on  the 
port  of  tlie  president,  or  any  other  officer  of  government,  to  justify  • 

the  issuing  a  warrant  for  the  violation  of  this  law ;  nor  had  the  pre- 
sident any  right  to  interfere  with  the  proceedings  which  have  com- 
menced in  the  case,  by  giving  any  instructions  to  him.  Nor  was  it 
necessary  that  the  application  for  a  warrant  should  be  made  by  the 
district  attorney.;  as  any  individual  might  complain  of  the  infra6- 
tion  of  the  law ;  and  he  considered  it  his  duty  to  award  a  warrant 
whenever  complaint  was  made  to  him*  on  oath,  of  a  crime  being 
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cxmumMad,  wltotber  sucb  warrant  waa  appliad  for  by  the  dUurict  at- 
torney, or  any  other  person. 

JLnd  that  as  to  any  privilege,  Mb.  Aguirre's  commission  conierred 
on  him,  (he  being  a  public  minister,)  he  not  being  accredited  by  the 
president;  and  the  independence  of  Baenps  Ayres  not  being  ac- 
knowledged by  the  gOTernment  of  the  United  States,  was  liable  to 
be  proceeded  against  for  any  offence  which  he'might  commit  against 
'  our  laws ;  and  that  to  bring  Che  offence  within  the  3d  sec.  the  vessel 
must  be  wrmed  as  well  as  fitted  out ;  and  that  it  did  not  appear  by 
the  act  that  congress  intended  to  prohibit  the  citizens  of  the  United 
Stsaes  from  building  vessels,  and  selling  them  to  either  of  the  belig- 
eMnU,  so  long  as  they  were  not  armed. 

In  the  case  of  a  principal,  it  was  clearly  necessary,  by  the  very 
tBffUM-of  the  law,  to  render  him  criminal,  that  the  vessel  should  be 
itted  oat  and  armed.  Those,  therefore,  who  were  knowingly  con- 
•cmed-  in"  the  furnishings  fitting  out,  or  arming  of  such  ship  or  ves- 
sel, ntiBt  also  be  considered  as  innocent,  until  an  actual  armament 
took  place,  or  this  absurdity  would  result,  that  one  man  might  have 
Aivessel  built  and  fitted  out  for  this  purpose,  without  being  guilty 
•of  any  offence,  while  the  whole  penalty  of  the  law  might  be  incurred 
by  a  person  who  would  furnish  her  with  a  single  suit  of  sails,  or  a 
oable ;  and  accordingly  he  discharged  the  parties.     Ibid. 

The  3d  sec.  was  meant  to  include  all  cases  of  vessels,  armed 
within  our  ports,  by  one  of  the  belligerent  powers,  to  act  as  cruisers 
against  another  belligerent  power,  in  peace  with  the  United  States. 
Converting  a  ship  from  her  original  destination,  with  intent  to  com- 
mit hostilities  ;  or,  in  other  words,  converting  a  merchant  ship  into 
a.  vessel  of  war,  must  be  deemed  an  original  outfit ;  for  the  act  would, 
•therwise,  become  nugatory  and  itioperative.  It  is  the  conversion 
firom  the  peaceable  use,  to 'the  warlike  purpose,  that  constitutes  the 
offence.  Per  Peterson,  J.«  2  Dall.  328.  Where  a  vessel,  employed 
in  the  Guinea  trade,  arrived  at  Philadelphia,  with  a  cargo  of  sugar 
and  cotton,  and  was  converted  from  a  merchant  vessel  carrying  a 
few  gtlns,  to  a  privateer,  it  was  held  a  "  fitting  out"  under  the  3d 
aection. 

A  vessel  bbilt  in  the  United  States,  with  the  express  view  of  being 
employed  as  a  privateer,  in  case  of  an  expected  war  between  Great 
Britain  and  the  United  States,  was  sold  to  a  French  citizen,  and  by 
him  carried  to  a  French  island ;  and  there  equipped,  armed,  and 
commissioned,  it  was  held  that  she  was  not  illegally  equipt  within 
the  third  sec.  of  the  act  of  the  5th  June,  1794.    2  Dall.  307. 

By  an  act  of  congress,  April  30th,  1810,  sec.  7.,  "If  any  person  Obstructing 
•hall  knowingly  and  wilfiilly  obstruct  or  retard  the  passage  of  the  the  mail, 
mail,  or  any  driver  or  carrier,  or  any  horse  or  carriage  carrying  the 
fame,  he  shall,  on  conviction,  for  every  such  offence,  pay  a  fine  not 
exceeding  one  hundred  dollars :  And  if  any  ferryman  shall,  by  wil- 
fi»l  negligence,  or  refuse  to  transport  the  mail  across  any  ferry,  de- 
lay the  same,  he  shall  forfeit  and  pay,  for  cich  ten  minutes  that  the 
sane  shall  be  so  deiayed,  a  sum  not  exceeding  ten  dollars. 
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Oiyin  indictment  for  wilfliUy  obstnictinj^  the  mail,  it  is  no  justi- 
fication that  the  defendant  fed  the  horses  employed  in  the  transp<Mr- 
tation  of  the  mail ;  no  lien  exists  against  the  government.  And  the 
right  of  an  innkeeper  to  detain  a  horse  for  his  food,  does  not  extend 
to  horses  owned  by  individuals,  and  employed  in  the  transportation 
of  the  mail,  nor  to  horses  o^-ned  by  the  United  States,  and  employed 
in  that  service.  No  lien  can  exist  against  the  government  in  any 
case.  P.  514.  A  stolen  horse  transporting  the  mail  stage,  cannot  be 
seized  by  the  owner,  so  as  to  retard  the  naail ;  nor  can  the  mail  be 
obstructed  by  arresting  the  driver  for  debt.'   Ibid. 

The  law  does  not  allow  any  justification  of  a  wilful  and  volunta- 
ry act  of  obstruction  to  the  passage  of  the  mail.  Ibid.  517.  A  de- 
fendant cannof  justify  stopping  the  mail  under  an  ordinance  of  a  city 
which  imposes  a  fine  fbr  driving  at  "  an  immoderate  f-ate :"  an  offi- 
per  however  may  prevent  the  peace  from  being  broken.  1  Peters, 
693.  The  act  of  congress  should  not  be  so  construed  as  to  shield 
the  carrier  of  the  mail  against  a  temporary  stoppage  of  the  mail,  by 
a  municipal  officer,  where  it  is  driving  through  a  populous  city  at 
such  a  rate  as  to  endanger  the  lives  of  tiie  inhabitants  if  the  acf 
amounted  to  a  breach  of  the  peace, 

m 

Constitution,  art.  4.  sec.  2.   '•  A  person  charged  in  any  state  with 
treason,  felony,  or  other  crime,  who  shall  flee  from  justice,  and  be 
found  in  another  ^tate,  shall,  on  demand,  of  the  executive  authority 
of  the  state  from  which  he  fled,  be  delivered  up,  to  be  removed  to 
Fugitives  the  state  having  jurisdiction  of  the  crime."     And  by  sec.  3.     "No 
from     justice  person  held  to  service  or  labour  in  one  R^ate  under  the  laws  there- 
Wd  labMOur.       of,  escaping  into  another,  shall  in  conseqence  of  any  law. or  regula- 
tion therein,  be  discharged  from  such  service  or  labour;  but  shall 
be  delivered  up  on  claim  of  the  party  to  whom  such  service  or  la- 
Ijour  may  be  due." 

By  an  acj  of  congress,  12th  February,  1793,  sec.  1.  "When- 
ever the  executive  authority  of  any  state  in  the  union,*  or  either  of 
the  territories  northwest,  or  south  of  the  river  Ohio,  shalU demand 
any  person,  as  a  fugitive  from  justice,  of  the  executive  authority  of 
any  sucl^  state  or  territory  to  which  such  person  shall  have  fled, 
And  shall,'moreover,  produce  the  copy  of  an  indictment  found,  or  an 
ftfliclavitmade,  before  a  magistrate  of  any  state  or  territory  as  afore- 
said, charging  the  person  so  demanded  with  having  committed  trea- 
son, felony,  or  other  crime,  certified  as  authentic  by  the  governor 
or  chief  magistral^  of  the  state  or  territory  from  whence  the  person 
so  discharged  fled,  it  shall  be  the  duty  of  the  executive  authority  of 
the  attite  or  territory  to  which  such  person  shall  have  fled,  to  cause 
^  him  or  her  to  be  arrested  and  secured,  and  notice  of  the  arrest  to  be 
given  to  the  executive  authority  making  such  demand,  or  to  the 
agent  of  such  authority  appointed  to  receive  the  fugitive,  and  to 
pcuse  the  fugitive  to  be  delivered  to  such  agent  when  he  shall  ap- 
pear :  but  if  no  such  agent  shall  appear  within  six  months  from 
the  lime  of  the  arrest,  the  prisoner  may  be  discharged.  And  <l11 
casts  or  expenses,  incurred  in  the  apprehending,  securing,  and 
transmitting  such  fugitive  to  the  state  or  territory  making  such  de- 
mand, shall  be  paid  by  such  state  or  territory." 
pjr  the  2d  sec.     "  Any  agent,  appointed,  as  aforesaid,  who  shall 


PREFACE.  liii 

receive  the  fugitive  into  his  custody  shall  be  empowered  to'traiftport 
faim  or  her  to  the  state  or  territory  from  which  he  or  she  shall  have 
fled.  And  if  any  person  or  persons  shall,  by  force,  set  at  liberty,  or 
rescue  the  fugitive  from  such  agent  while  transporting,  as  aforesaid, 
the  person  or  persons  so  offending  shall,  on  conviction,  be  fined  not 
exceeding  five  hundred  dollars,  and  be  imprisoned  not  exceeding 
one  year." 

And  by  the  3d  sec.  "  When  a  person  held  to  ..labour  in'any  of 
the  United  States,  or  in  either  of  the  territories,  on  the  northwest 
or  south  of  ihe'riv^r  Ohio,  under  the  laws  thereof,  shall  escape  into 
any  other  of  the  said  states  or  territory,  the  person  to  whom  such 
labour  or  service  may  be  due,  his  agent  or  attorney,  is  hereby  em- 
powered to  seize  or  arrest>such  fugitive  from  labour,  and  to  take 
him  or  her  before  any  judge  of  the  circuit  or  district  court  of  the 
United  States,  residing  or  being  within- the  state,  or  before  any  ma- 
gistrate of  a  county,  city  or  towii  corporate,  wherein  such  seizure 
or 'arrest  shall  be  made,  and  upon  proof,  to  the  satisfaction  of  such 
judge  or  magistrate,  either  by  oral  testimony,  or  afRdavit  taken  be- 
fore, and  certified  by  a  magistrate  of  any  such  state  or  territory, 
that  the  person  so  seized  or  arrested  doth  under  the  laws  of  the 
state  or  territory  from  which  he  or  she  -fled,  owe  tlieir  service  or  la- 
bour to  the  person  claiming  him  or  her,  it  shall  be  tlie  duty  of  such 
judge  or  magistrate  to  give  a  certificate  thereof  to  such  claimant, 
his  agent  or  attorney,  which  shall  be  sufficient  warrant  for  removing 
the  said  fugitive  from  labour  to  the  state  or  territory  from  which  he 
or  she  fled."_ 

And  by  the  4th  sec.  "Any  person  who  shall  knowingly  and  wil- 
lingly obstruct  or  hinder  such  claimant,  his  agent  or  attorney,  in 
seizing  or  arresting  such  fugitive  from  labour,  or  shall  rescue  such 
fugitive  from  such  claimant,  his  agent  or  attorney,  when  so  arrest- 
ed, pursuant  to  the  authority  herein  given  or  declared ;  or  shall 
harbour  or  conceal  such  person  afler  notice  that  he  or  she  was  a  fu- 
gitive from  labour,  as  afores.iid,  shall,  for  either  of  the  offences, 
forfeit  and  pay  the  sum  of  five  hundred  dollars.  Which  penalty 
'  may  be  recovered  by  and  for  the  benefit  of  such  claimant,  by  action 
of  debt,  in  any  court  proper  to  try  the  same  ;  securing,  moreover, 
to  the  person  claiming  such  labour  or  service,  his  right  of  action  for 
or  on  account  of  the  said  injuries,  or  either  of  them." 

A  person  committed -as  a  fugitive  from  justice,  will  be  retained  a  Prom  ju8tic«» 
reasonable  time,  that  he  may  be  demanded  by  the  executive  of  the 
state  of  which  he  is  a  fugitive,  and  if  no  demand  is  made  within  a 
reasonable  time,  he  will  be  discharged.  Goodhue's  Case,  before  Rad- 
cliif,  mayor,  1817.  City  Hall  Rec.  Vol.  1.  153.  A  person  who  stole 
a^n  in  New  Jersey,  and  was  apprehended  in  the  city  of  N.  York 
with  the  gun,  was  ordered  to^be  detained  as  a  fugitive  froto  justice, 
until  notice  should  be  griven  to  the  executive  of  New  Jersey,  that  he 
might  be  demanded  and  delivered  up,  as  he  could  not  be  tried  in  the 
state  of  New  York  for  the  offence.  2  Johns.  Rep.  479. 

In  Gardner's  case  (2  Johns.  Rep.  477.)  who  was  convicted  in 
Washington  county,  of  stealing  a  horse  in  Vermont,  it  was  decided 
by  the  court,  Kent  C.  J.  that  when  the  original  taking  is  out  of  the 
jurisdiction  of  the  state,  the  offence  does  not  continue  and  accom- 
pany Ihe  possession  of  the  thing  stolen,  ay  it  does  in  the  "ease  where 
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A  thitig  is  stolen  in  on€  county,  and  the  thief  is  found  with  the  pro- 
perty  in  {mother  county.  The  prisoner  can  only  be  considered  as 
afagitivd  from  justice  from  the  state  of  Vermont.  A  contrary  de- 
cision waer  made  in  the  supreme  court  of  Massachusetts.  (2  Mass. 
Rep.  p.  14.  See  page  1:.  and  Washburn's  case.  4  Johns.  C.  Rep. 
106.) 
From  labour.  Under  the  foregoing  provisions  of  the  constitution,  an  act  of  con- 
^eis',  it  has  b^en  decided  in  Pennsylvania,  by  the  supreme  court  of 
&at  state,  that  if  a  female  slaVe  escape  from  Maryland  into  Pennsyl- 
<^flia,  and,  afterwards,  become  pregnant  in  the  latter  state,  and  be 
there  delivered  of  a  bastard  child,  such  child  is  born  free;  the  court 
•declaYing,  that  the  constitution  and  act  of  congress  embrace,  in  such 
i^ttse  only  the  person  escaping,  and  not^the  issue.  Sergt.  Const. 
Law.  387.  ^  Sergt.  and  Rawle,  306.  ^ 

The  object  of  the  a'ct  was  to  prevent  fugitives  from  labour  from 
slwttering  themselves  from  service,  by  flying  from  the  state  into 
Which  they  belonged,  into  an  adjoining  one.  In  such  case,  the 
claimant  may  seize  such  fugitive,  and  bring  him  or  hert>efbre  atiy 
mftgTstfate  of  a  county,  city  or  town  corporate,  and  make  the  re- 
quisite pro6f  before  the  magistrate,  whose  duty  it  shall  be  to  give  a 
certificate.  The  act  applies  as  well  to  whites  as  blacks,  and  the 
certificate  may  be  obtained  as  well  from  a  justice  of  the  peace,  ia 
any  town  of  the  state,  as  from  the  highest  judicial  magistrate.  The 
certificate  i^  prima  foHe  evidence  of  the  facts  it  contains,  but  not 
conchifldve.  Per  Golden,  mayor,  General  Sessions,  New  York,  1819. 
An  act  of  New  Jersey  of  1812  provided,  that  before  any  negro  should 
jbe  removed  into  any  other  state,  a  judge  should,  after  examining 
him  or  her,  give  a  certificate  that  such  removal  was  with*the  free 
^ttl  and  consent  of  such  negro.  On  the  8th  day  of  November, 
1818,  R,  having  purchased  a  black  woman  in  the  state  of  New  Jer- 
sey, and  having  duly  obtained  such  certificate,  removed  her  out  of 
ih^e  state.  But  on  the  Mh  of  November,  1818,  the  legislature  of  New 
Jersey  passed  an  act,  providing  that  no  negro  should  be  removed 
•out  of  the  state,  except  under  certain  circumstances,  which  did  not 
jippiy  to  the  removal  of  R. ;  and  that  if  such  negro  should  be  re- 
moved, contrary  to  the  act,  he  or  she  should  be  free.  It  was  held, 
<hat  by  such  removal,  the  person  became  free. 

The  certificate  of  a  magistrate,  under  a  statute  of  the  United 
-States,  before  whom  a  person  has  been  brought,  who  has  been  arres- 
ted as  a  fugitive  from  labour,  from  a  state  or  territory,  under  the 
laws  of  which  such  person  is  alleged  to  owe  service  or  labour  to  the 
person  claiming  him  or  her,  is  not  conclusive,  and  notwithstanding 
• ,  the  certificate,   another  magistrate    before  whom   such   person  is 

^  i>i^ougbt  on  a  habeas  corpus,  in  pursuance  of  the  statute,  (N.  Y.  R. 
Laws,  voi.  2.  p.  93.)  may  inquire  into  the  facts  of  such  confinement 
and  restraint,  and  discharge,  bail,  or  remand  the  party.    (Ibid.) 

The  provision  to  the  constitution  is  not  to  be  so  construed  as  to  ex- 
empt fugitives  from  labour,  by  escaping  into  another  state,  from  its 
penal  laws. 

If  such  have  been  guilty  of  felony,  or  of  riots,  violent  assaults  and 
batteries,  or  other  offences  which,  though  not  felonies,  axe  danger- 
ous so  the  peace  of  the  commonwealth,  they  are  subject  to  prose- 
cution and  punishment.     Where  a  slave  absconded  from  Maryland, 
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and  was  commiued  to  a  gaol  in  Pennsylvania  on  a  charge  of  iomi-  Srom  labQar. 
cation  and  bastardy,  committed  in  the  latter  state,  and  an  agent  of 
the  master  came  on  to  receive  him,  inasmuch  as  fornication  is 
treated  as  a  crime  by  the  law  of  Pennsylvania,  and  where  it  is  ae- 
compimied  with  bastardy,  security  is  required  for  the  maintenance 
of  the  child,  the  court  remanded  the  slave  to  prison  to  answer  the 
charges  of  fornication  and  bastardy.  (3  Sergt.  and  Bawle,  4.  But 
a  fugitive  cannot  contract  a  debt  in  another  state,  so  as  to  impair 
the  right  of  the  master  to  reclaim  him.  If,  therefore,  a  person  con- 
tract such  debt  with  the  fugitive  slave  in  the  state  to  which  he  fled, 
and,  on  the  master's  coming  to  reclaim  him,  sue  out  an  attachment 
against  such^slave  for  the  debt,  on  which  the  slave  is  arrested  by 
en  officer,  and  forcibly  detained  and  imprisgned,  although  the 
laws  of  such  alate  proliibit  slavery,  trespass  lies  in  a  court  of  the 
state  where  the  master  resides,  to  recover  damage  for  the  injury.' 
SerigL  Const.  Law,  p.  387,  388.  A.,  the  owner  of  a  slaTe  lb 
New  York,  went  into  the  state  of  Vermont  to  reclaim  his  slave,  who- 
had  nu  away  from  the  service  of  his  master,  and  resided  there  as  a. 
freeman.  A.  having  taken  the  slave;  while  in  his  possession  B.. 
took  an  attachment  against  the  slave  for  (^ebt,  on  which  the  slave 
was  arrested  by  an  officer,  and  forcibly  taken  out  of  the  possesson 
of  his  master  and  imprisoned.  A.  brought  an  action  of  trespass 
against  B.  in  New  York,  for  taking  away  his  slave,  and  it  was  held 
that,  under  the  law  of  the  United  States,  A.  had  a  right  to  reclaim 
the  slave, a  fugitive  from  labour;  and  that  as  the  slave  was  incapa- 
ble  of  contracting  a  debt,  the  attachment  was  illegal  and  void,  and 
no  justification  to  B.     9  John's  Rep.  67. 

If  a  certificate  be  given  by  a  state  judge  in  pursuance  to  the  act 
of  Congress,  which  certificate  is  a  valid  warrant  to  remove  the  slaje 
Out  of  the  state,  and  no  writ  of  knniine  rephgiando  lies  after  such 
certificate  is  given.,  to  try  the  right  of  freedom  in  that  state.  Such; 
a  writ  is  a  violation  of  the  constitution,  and  will  be  quashed  on  the 
return.  The  slave's  right  to  freedom  may  be  tried  in  the  state  tot 
w^hich  he  is  removed.  5  Sergt.  and  Rawie,  p.  63.  Contra,  per  Col-^ 
den,  mayor,  who  said  he  would  not  have  it  doubted  for  a  moment 
whether  a  proceeding,  under  au  act  of  the  congress  of  the  United 
States,  before  a  single  magistrate,  was  conclusive  en  the  personal 
liberty  of  an  individual ;  that  it  could  not  have  been  tne  intention  of 
our  national  legislature.  The  certificate  was,  no  doubt,  prima  facie 
eridence  of  the  facts  it  contained,  but  not  conclusive.  4  City  Hall 
Rec.  p.  48. 

He  so  decided  in  the  case  of  Jane  Wilson,  a  black  -woman,  who 
was  brought  before  him  on  a  habeas  corpus.  She  was  charged 
with  being  the  slave  of  William  Raburgh,  of  the  state  of  T^ew  Jer- 
sey, and  owed  him  labour  and  services  tliere,  and  was  a  fugitive 
from  that  place.  She  was  arrested  in  New  York,  and  on  a  hearing 
before  Judge  Livingston,. a  certificate  was  given  to  remove  her  in 
pursuance  of  the  laws  of  the  United  States  ;  his  honor  the  mayor 
decided,  he  was  not  concluded  by  the  certificate  of  the  circuit  judge 
of  the  United  States;  and,  for  reasons- detailed  in  the  case,  set  her 
free.     (Ibid.) 

By  an  act  of  Congress,  April   30,   1790,  sec.  14.    "  If  any  person       •  Acknowl- 
ahaH  feloniously  steal,  take  away,  alter,  falsify,  or  otherwise  avoid  edging  bail  in. 
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the  name  of  any  record,  writ,  process,  or  other  proceedings,  in  any  of  the  courts 
any  other  per-  oftlie  United  States,  by  means  whereof  any  jyidgment  shall  be  re- 
»on,  &c.  versed,  made  void,  or  not  take  effect;  or  if  any  person  shall  acknow- 

ledge, or  procure  to  be  acknowledged,  in  any  of  the  courts  afore- 
said, any  recognizance,  bail,  or  judgment,  in  the  name  or  names  of 
any  person  or  persons  not  privy  or  consenting  to  the  same,  every 
such  person  or  persons  on  conviction  thereof,  shall  be  fined  not  ex- 
ceeding! five  thousand  dollars,  and  be  imprisoned  not  exceeding  seven 
years." 

» 

By  an  act  of  congress,  1st  March,  1193.  "If  any  officer  herc- 
Eztortion  *"  before  mentioned,  or  his  deputy,  shall,  by  reason  OK-colour  of  his 
ofiice,  wilfully  and  corruptly,  demand  and  receive,  any  greater  fees 
than  those  allowed  by  this  act,  he  shall  on  conviction  tiiereof  in  any 
court  of  the  United  States,  forfeit  and  pay  a  fine  not  exceeding  five 
hundred  dollars,  or  be  imprisoned  not  exceeding  six  months,  at  the 
discretion  of  the  court  before  whom  the  conviction  shall  be. 

No  prosecutions  have  ever  occurred  under  the  above  section. 

By  an  act  of  congress,  April  30th,  1790,  sec.  26.,  *'  If  any  person 
•  shall  sue  forth,  or  prosecute  any  writ  or  process  (against  any  ambas- 
Ambassadors  gador  or  other  public  minister,)  such  person  or  persons,  and  all 
or  other  pub-  attorneys  or  solicitors  prosecuting  or  soliciting  in  such  case,  and 
lie  ministers,  all  officers  ex:ecuting  any  such  writ  or  process,  being  thereof  con- 
victed, shall  be  deemed  n^olators  of  the  law  of  nations,  and  distur- 
bers of  the  public  repose,  and  be  imprisoned  not  exceeding  three 
years,  and  fined  at  the  discretion  of  the  court." 

By  the  27th  sec,  "  If  any  person  shall  violate  any  safe  conduct  or 
passport  duly  obtained  and  issued  under  the  authority  of  the  United 
States,  or  shall  assault,  strike,  wound,  or  imprison,  or  in  any  other 
manner  infract  the  law  of  nations,  by  offering  violence  to  the  person 
of  an  ambassador  or  other  public  minister ;  such  person  so  offend- 
ing, on  conviction,  shall  be  imprisoned  not  exceeding  three  years, 
and  fined  at  the  discretion  of  the  court." 

A  servant  of  Mr.  Daschkoff,  the  Russian  minister,  was  arrested 
in  Philadelphia  for  a  small  debt.  The  minister's  carriage  (in  which 
^  were  himself  and  family,)  was  stopped  in  the  public  street.  No 
measures,  however,  were  taken  against  the  attorney  who  issued,  or 
those  who  executed  the  process.  It  was  understood  to  be  the  wish 
of  the  minister,  that  no  prosecution  should  take  place  for  the  insult 
offered  him.  And  those  who  were  concerned  in  tliis  illegal  arrest 
are  indebted  to  the  humanity  of  that  gentleman  for  not  being  made 
an  example  for  an  infraction,  and  a  violation  of  the  law  of  nations. 

A  secretary  is  entitled  to  all  the  immunities  of  a  minister.  Kx- 
parte  Cabrera,  Philadelphia,  1805.  MS. 

In  an  indictment  for  an  assault  upon  a  public  minister,  the  first 
count  charged  the  offence  under  the  act  of  congress ;  the  second 
count  for  an  infraction  of  the  law  of  nations,  by  offering  violence 
to  the  person  of  the  minister.  "^It  appeared  upon  the  trial  that  the 
violence  alleged  was  firing  a  pistol  at  the  minister's  house.  It  was 
held  Ae  first  count  was  not  sustained,  but  that  the  second  was :  and 
that  it  must  appear  the  defendant  knew  it  to  be  the  minister's  house. 
United  States  v.  Hand,  Philadelpliia,  1818.  MS. 
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A  prior  asBanlt  by  a  foreign  minliteri  deprires  him  of  his  privi- 
kl^  and  wiU  excaoa  a  baiterf  committed  upon  him.  United  Stalef 
▼.  littie,  Oct.  idOS;  FhiUdeiphia,  MS. 

By  anaetof 'i^nsress,  l9t  Apnl,  1806,  see.  I  .,*' If  any  person     Counterfeit* 
•hall  tateely  make,  forg«,  or  eounterfeit,  or  eaude  or  procure  to  be  ing  coin,  &c. 
faisely  made,  ftyrged,  or  counterftited,  or  willingly  aid  or  assist  in      Falsely  ma- 
&l^y  makiDg,  forging,  or  counterfeiting  any  gold  or  silver  (^ins,  king,  forging, 
-vhich  have  been,  or  which  hereafter  shall  be  coined  at  the  mint  of  ^,  gQ\^    ^^ 
the  United  States,  or  who  shall  iaisely  make,  forge,  or  counterfeit,  silver  coins  of 
or  eatna  or  prMure  to  be  falsely  made,  forged,  oir  counterfeited,  or  th%   mint,   or 
willingly  aid  or  assist  in  falsely  making,  forging,  or  counterfeiting  foreign   gold, 
any  foreign  gold,  or  silver  coins,  which,  by  law,  now  are  or  hereaf-  or  silver  coins 
ter  shall  be  made  current,  or  be  in  actual  use  and  circulation  as  made  current 
money  within  the  United  States ;  or  who  diall  utter,  as  true,  any  ^. 
fidse,  forged,  or  counterfoited  coins  of  gold  or  silver,  as  aforesaid, 
for  the  paymont  of  money,  with  intention  to  defraud  any  person  or. 
persons,  knowing  the  same  to  be  falsely  made,  forged,  or  counter^ 
foited ;  any  such  person,  so  offending,  shall  be  deemed  and  adjudged 
gtiiky  of  felony,  and  being  thereof  convicted  according  to  the  due 
course  of  law,  shall  be  sentenced  to  imprisonment,  and  kept  at 
hard  labour  for  a  period  not  less  than  three  years,  nor  more  than 
ten  years ;  or  shall  be  imprisoned  not  exceeding  five  years  ]  or  fine({ 
not  exceeding  five  thousand  dollars." 

And  by  the  2d  sec.,  "  If  any  person  ^hall  import,  or  bring  from        Importing 
any  fbreign  place  into  the  United  States,  any  false,  forged,  or  coun*  any  fklse,  for- 
teifoit  gold  or  silver  coins,  which  are  by  law  made  current,  or  are  in  ged,  Ac,  gold 
aetaal  use  and  cire«dation  as  money,  within  the  United  States,  with  or  silver  coins 
the  intent  to  utter,  or  make  payment  with,  the  same,  knowing  the  with  intent  tq 
same  to  be  falsely  made,  forged,  or  counterfeited ;  or  who  shall  utter  them, 
utter,  as  true,  any  such  false,  foiled,  or  counterfeited  coins  of  gold  or 
silver  as  afoi^esaid,  for  ^e  payment  of  money  with  intention  to  de- 
frattd  any  person  or  persons,  knowing  the  same  to  be  falsely  made, 
forged,  or  counterfeited,  the  person  so  offending  shall  be  deemed 
guilty  of  felony,  and,  being  thereof  convicted,  according  to  the  doe 
course  of  law,  shall  be  sentenced  to  imprisonment,  and  kept  at  hard 
btbour,  for  a  period  not  less  than  two  years,  nor  more  than  eight 
years ;  or  shall  be  imprisoned  not  exceeding  two  years,  and  fined 
not  exceeding  four  thousand  dollars." 

And  by  the  3d  sec.,  "  If  any  person  shall,  fraudulently,  and  fbr  Impairing 
gain  aake,  by  any  act,  way  pr  means,  whatever,  impair,  diminish,  scaling,  light- 
fiilsify,  scale,  or  lighten,  the  gold  or  silver  coins  which  hare  been,  ening,&c.gold 
or  which  shall  hereafter  be,  coined  at  the  mint  oi"  the  United  States,  or  silver  coins 
or  any  foreign  gold  or  silver  coins,  which  are  by  law  made  current,  of  the  mint,  or 
or  are  in  actual  use  and  circulation,  as  money,  within  the  United  forging  'gold 
States,  erery  person  so  ofienditig  shall  be  deemed  guilty  of  a  high  and  silver 
mindemeanor,  and  shall  be  imprisoned  not  "exceeding  two  years,  coins  current 
and  fined  not  exceeding  two  thousand  dollars.**  ^c. 

Tlie  eonrts  of  the  several  states  have  cognizance  of  offences 
against  the  act  relating  to  the  coin,  by  exptess  provision  of  the  4th 
sec.  of  (he  act. 

Vol.  II.  H  "  ^ 
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Forgery,  ut-  By  an  act  of  congress,  June  30,  1812,  sec' 10.,  "If  any  perftoir 
tering,  dc^c.  shall  falsely  make,'forge,  or  counterfeit,  or  cause,  or  procure  to  b6 
treasurynotes.  falsely  made,  forged  or  counterfeited,  or  willingly  aid  or  assist  in 
falsely  making  forging,  or  counterfeiting,  any  note,' in  imitation  of, 
or  purporting  to  be,  a  treasury  note  aforesaid ;  or  shall  falsely  alter, 
or  cause,  or  procure  to  be  falsely  altered,  or  willingly  aid  or  assist 
in  falsely  altering  any  treasury  note,  issued  as  aforesaid ;  or  shall 
pass^  utter,  or  publish,  or  attempt  to  pass,  utter,  or  publish  as  true, 
any  false,  forged  or  counterfeited  note,  purporting  to  be  a  treasury 
note  as  aforesaid,  knowing  the  same  to  be  falsely  forged  or  coun- 
terfeited ;  or  shall  pass,  utter,  or  publish,  or  attempt  to  pasa  ottec, 
or  publish,  as  true,  any  falsely  altered  treasury  note,  issued  as  afbra^ 
said,  knowing  the  same  to  be  falsely  altered,  eTery  such  person 
shall  be  deemed  and  adjudged  guilty  of  felony,  and  being  thereof 
convicted  by  due  course  of  law,  shall  be  sentenced  to  be  imprisoned 
and  kept  at  hard  labour  for  a  period  not  less  than  three  years,  nor 
more  than  ten  years ;  and  be  fined  in  a  sum  not  exceeding  five 
thousand  dollars/' 

By  an  act  of  congress,  26th  Dec.  1814,  sec.  6th.,  "  If  any  person 
sliall,  with:  intent  to  injure  or  defraud  the  United  States,  or  any  per- 
son or  corporation,  falsely  make,  forge,  or  counterfeit ;  or  cause,  or 
procure  to  be  falsely  made,  forged  or  counterfeited ;  or  willingly 
aid  or  assist  in  falsely  making,  forging,  or  counterfeiting  any  note, 
•  '  in  imitation  of,  or  purporting  ta  be  a  treasury  note,  or  shall  falsely 
alter,  or  cause  or  procure  to  be  falsely  altered,  or  wilfully  aid  or 
assist  in  falsely  altering,  any  treasury  note,  issued  by  yirtue  of  this 
act,  or  shall  pass,  utter,  or  publish,  or  attempt  to  pass,  utter,  or 
publish,  as  true,  any  false,  forged,  or  counterfeited  note,  purporting 
to  be  a  treasury  note  as  aforesaid,  knowing  the  same  to  be  falsely 
made,  forged,  or  counterfeited ;  or  shall  pass,  utter,  or  publish,  or 
attempt  to  pass,  utter  or  publish  as  true,  any  falsely/iltered  treasury 
^  note,  issued  as  aforesaid,  knowing  the  same  to  be  falsely  altered  i 

every  such  person  shall  be  deemed  and  adjudged  guilty  of  felony  y 
and  being  thereof  convicted  by  due  course  of  law,  shall  be  sentenced- 
to  be  imprisoned  for  a  period  not  less  than  three  years,  nor  more 
.  than  ten  years,  or  imprisoned  and  kept  to  hard  labour  for  a  period 
not  less  than  three  years,,  nor  more  than  ten  years,  and  in  either 
case,  be  fined  in  a  sum.  not  exceeding  five  thousand  dollars." 

Bribery.  By  an  act  of  congress,  of  April  30th,  1790,  sec.  21.,  "If  any  per- 

son shall,  directly  or  indirectly,  give  any  sum  or  sums  of  money,  or 
any  other  bribe,  present  or  reward,  or  any  promise,  contract,  obli- 
gation, or  security,  for  the  payment  or  delivery  of  any  money,  pre- 
sent, or  reward,  or  any  otiier  thing  to  obtain  or  procure  the  opinion, 
judgment  or  decree  of  any  judge  of  the  United  States,  in  any  suit, 
controversy,  matter  or  cause,  depending  before  him  or  them,  and 
shall  be  thereof  convicted,  such  person  or  persons  so  giving,  promis* 
ing,  contracting,  or  securing  to  be  given,  paid  or  delivered,  any 
Bum^  or  sums  of  money,  present,  or  other  bribes  as  aforesaid,  and 
the  judge  or  judges,  who  shall  in  any  wise  accept  or  receive  the 
same,  on  conviction  thereof,  shall  be  fined  and  imprisoned  at  the 
discretion  of  the  court,  and  shall  forever  be  disqualified  to  hold  any 
office  of  honour,  trust,  or  profit  under  the  United  States." 
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No  prosecution,  it  is  belieyed,  has  ever  taken  place  under  ihc-    Embezslin^ 
«boTe  section.  -       letters,  dte. 

By  an  act  of  congress,  April  30th,  1810,  sec.  18.,  "  If  any  person, 
'employed  in  any  of  the  departments  of  the* general  post-office,  shall 
unlawfully  detain,  delay,  br  open  any  letter,  packet,  bag,  or  mail 
of  letters,  with  which  he  shall  be  entrusted,  or  which  shall  have 
«oine  to  his  possession,  and  which  are  intended  to  be  conyeyed  by 
post,  or  if  any  such  person  shall  secret,  embezzle,  or  destroy  any 
letter  or  packet,  intrusted  to  him  as  aforesaid,  and  which  shaJl  not  ^ 

contain  any  security  for,  or  assurance  relating  to  money,  as  herein* 
«lier  described,  every  such  offender,  being  thereof  duly  convicted,  • 
shall,  for  every  such  offence,  be  fined,  not  exceeding  three  hundred 
dollars,  or  imprisoned,  not  exceeding  six  months,  or  both,  according 
to  the  eircumstances  and  aggravations  of  the  offence.    And  if  any         *  - 
person,  employed  as  aforesaid,  shall  secret,  embezzle,  or  destroy, 
any  letter,  packet,  bag,  or  mail  of  letters,  with  which  he  shall  be 
-entrusted,  or  which  shall  come  to  his  possession,  and  are  intended 
to  be  conveyed  by  post,  containing  any  bank  note,  or  bank  post 
bill,  bill  of  exchange,  warrant  of  the  treasury  of  the  United  States, 
acta  of  assignment  of  stock  in  the  funds,  letters  of  attorney  for  re- 
ceiving annuities  or  dividends,  or  for  selling  stack  in  the  funds,  or 
for  reviewing  the  interest  thereof,  or  any  letter  of  credit,  or  note  for, 
or  relating  to  payment  of  moneys,'  or  any  bond  or  warrant,  draft, 
bin  or  promissory  note,  covenant,  contract,  or  agreement  whatsoever, 
for  or  rehtting  to  the  payment  of  money,  or  the  deliveiy  of  any  ar- 
ticle of  vahie,  or  the  performance  of  any  act,  matter,  or  thing,  oc 
any  receipt,  release,  acquittance,  or  disch9.rge  of  or  from  any  debt, 
covenant,  or  demand,  or  any  part  thereof,  or  any  copy  of  any  rec- 
ord, or  any  judgment  or  decree,  in  any  court  of  law  or  chancery,  or 
any  execution  which  may  have  issued  thereon,  or  any  copy  of  any 
•otlier  record,  or  any  other  article  of  value,  or  any  writing  represent- 
ing the  same  ;  or  if  any  such  person  employed  as  aforesaid,  shall 
flteal  or  take  any  of  the  semie  out  of  any  letter,  packet,  bag,  or  mail  of 
letters,  that  shall  come  to  his  possession,  he  shall,  on  conviction, 
for  any  such  offence,  be  imprisoned  not  exceeding  ten  years.    And 
if  any  person  who  shall  have  taken  charge  of  the  mail  of  the  United 
Btates,  shall  quit  or  desert  the  same,  before  he  delivers  it  into  the 
<poei-office  kept  at  the  termination  of  his  route,  or  to  some  known 
mail  carrier,  or  agent  of  the  general  post-office  authorized  to  re- 
ceive the  same,  every  such  person,  so  offending,  shall  forfeit  and 
jpay  a  sum  not  exceeding  five  hundred  dollars,  for  every  such  offence. 
And  if  any  person  concerned  in  carrying  the  mail  of  the  United 
States  shall  collect,  receive,  or  carry  any  letter  or  packet,  or  shall 
cause  or  procure  Uie  same  to  be  done,  contrary  to  this  act,  every 
such  offender  shall  forfeit  and  pay,  for  every  such  offence,  a  sum 
not  exceeding  fiily  dollars. 

And  by  the  27tii  sec,  ''  If  any  person  employed  in  any  depart- 
ment of  the  Post  Office  shall  improperly  detain,  delay,  embezzle,  or  Newspapers, 
destroy,  any  newspaper,  or  shall  permit  any  otlier  person  to  do 
the  like,  or  shall  open,  or  permit  any  other  person  to  open,  any 
mail  or  packet  of  newspapers,  not  directed  to  the  office  where  he  is 
employed,  he  shall,  on  conviction  thereof,  forfeit  a  sum  not  .exceed- 
ing fifty  dollars  for  every  such  offence.    And  if  any  other  persoj^ 
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iiiall  Open  any  mail  or  packet  of  newspapers,  or  shall  embekftd  d 
destroy  the  same,  not  being  directed  to  himself,  or  not  bein^  9n* 
thorized  to  receive  and  open  the  same,  he  shall,  on  conriction  there- 
of, pay  a  sum  not  exceeding  twenty  dollars  for  erery  such  offence. 
^  And  if  any  person  shall  take  or  steal  any  packet,  bag,  or  mail  of 
newspapers  from  or  out  of  any  post  office,  or  from  any  person  hay- 
ing  custody  thereof,  such  person  shall,  on  conTiotion,  be  imprison^ 
ed  not  exceeding  three  months,  for  erery  such  offence,  to  be  kept 
at  hard  labour  during  the  period  of  such  imprisonment. 

"  If  any  person  shetll  enclose,  or  conceal  a  letter,  or  other  thing, 
'  or  any  memorandum  in  writing,  in  a  newspaper,  or  among  any 
package  of  newspapers,  which  he  shall  have  deliTered  into  any 
post  office,  or  to  any  person,  for  that  purpose,  in  order  that  the  same 
may  be  carried  by  post,  free  of  letter  postage,  he  shall  forfeit  the 
sum  of  five  dollars  for  every  such  offence :  and  the  letter,  newspa- 
per, package,  memorandum,  or  other  thing,  shall  not  be  delivered  to 
the  person  to  whom  it  is  directed,  until  the  amount  of  single  letter  poo- 
tige  is  paid  for  each  article  of  which  the  package  shall  be  composed.'' 

Cutting  the  And  by  the  20th  sec,  "  If  any  person  shall  rip,  cut,  tear,  bonl, 
taiail  bag,  &c.  or  otherwise  injure,  any  portmanteau,  valise  or  other  bag,  used,  or 
deaif  ned  to  be  used,  by  any  person  acting  under  the  authority  of 
the  post  master  general,  or  any  person  in  whom  his  powers  are  ves- 
ted, in  the  conveyance  of  any  m(lll,  letter,  packet,  newspaper,  or 
pamphlet,  or  shall  draw,  or  break,  any  staple,  or  loosen  any  part  of 
any  lock,  chain,  or  strap,  attached  or  belonging  to  any  such  valise, 
portmanteau,  or  bag,  wiUi  an  intent  to  rob  or  steal  any  mail,  letter, 
packet,  newspaper,  or  pamphlet,  or  to  render  either  of  the  same  in- 
secure, every  such  offender,  upon  conviction,  shall  for  every  such 
offence,  pay  a  sum  not  exceeding  five  hundred  dollars,  or  be  im- 
prisoned not  exceeding  three  years,  at  the  discretion  of  the  court 
before  whom  such  conviction  is  had.'' 

And  by  the  21st  section,  "  Every  person  who,  from  and  after  tlie 
passage  of  this  act,  shall  procure,  aid,  advise,  or  assist,  in  the  doing 
or  perpetration  of  any  of  the  acts  or  crimes  by  this  act  forbidden  to 
be  done  or  performed,  shall  be  subject  to  the  same  penalties  cmd 
punishments  as  the  persons  are  subject,  who  shall  actually  do  or 
perpetrate  any  of  said  acta  or  crimes,  according  to  the  provision  of 
this  act" 

kescUd.  ^y  ^^  ^^  of  congress  30th  April,  1790,  sec.  5.,  *^  If  any  person  ojf 

persons  shall,  after  such  execution  had,  by  force,  rescue,  or  attempt 
to  rescue,  the  body  of  such  offender  out  of  the  custody  of  the  mar- 
shal or  his  officers,  during  the  conveyance  of  such  body  to  any 
place  for  dissection  as  aforesaid,  or  sh^U,  by  force,  rescue,  or  attempt 
to  rescue,  such  body  from  the  house  of  any  surgeon,  where  the 
same  shall  have  been  deposited  in  pursuance  of  this  act,  every  per- 
,     son  so  offending  shall  be  liabla  to  a  fine  not  exceeding  one  hundred 
Enlisting  iii  dollars,  and  an  imprisonment  not  exceeding  twelve  months." 
the  service  of  • 

a  foreign      By  an  act  of  congress  20th  April,  1818,  sec.  2.,  "  If  any  person 

prince^        or  shall,  within  the  territory  or  jurisdiction  of  the  United  States,  enlist 
state,  Ac.  or  enter  himself,  or  hire  or  retain;  another  person  to  enlist  or  enter 


hiauM^  or  to  f  o  beyond  tlie  Umito  or  jurisdifitien  of  tlie'lTnUed 
Stales,  witkiiitent  to  be  eolisted  or  entered  in  the  tcrviee  of  any 
foreif^  priace,  state,  cc^ny,  district  or  people,  as  a  soldier,  or  as  a 
marioe  or  seaman,  on  board  of  any  yessel  of  yar,  letter  of  marque 
or  privateer j^eyery  person  so  offending  shall  be  deemed  guilty  of  a 
higlr  misdemeanor,  and  shall  be  fined  not  exceeding  one  thousand 
dollars,  and  be  imprisoned  not  ezcee^^  three  years." 

No  prosecutions  have  taken  place  under  the  above  section,  aft 
least,  none  are  reported  in  the  books.  To  enlist  *or  enter  the  ssr* 
vice  of  a  Ibreign  prince,  however,  is  a  breach  of  that  allegianoe  thai  • 

every  person  owes,  or  is  supposed  to  owe,  to  his  country.  £xpatri> 
ation  is  not  allowed  by  any  law  of  the  United  States ;  no  provision 
Jsaving  yet  been  made  by  congress  upon  the  subject.  See  this  mas- 
ter treated  and  the  authorities  collected  in  Sergt.  Const.  Law,  304. 

By  an  act  of  congress  passed  April  10, 1816,  sec.  18.,  "  If  any  per-  Forgery,  dkd» 
son  shall  falsely  make,  forge  or  counterfeit,  or  cause  or  procure  to  be  of  the  bank 
fidsely  nmde,  forged  or  counterfeited,  or  willingly  aid  or  assist  in  'notes  of  U.  &* 
fidsely  making,  forging  or  counterfeiting  any  bill  or  note  in  imitation  bank.  * 
oSf  or  purporting  to  be  a  bill  or  note  issued  by  order  of  the  president, 
directors  and  company  of  the  said  bank^,  (bank  U.  S.)  or  any  order 
or  check  on  the  said  bank  or  corporation,  or  any  cashier  thereof;  or 
shall  falsely  alter,  or  cause  or  procure  to  be  falsely  altered,  or  wil- 
lingly aid  or  assist  in  falsely  altering  any  bill  or  note  issued  by  order 
of  the  president,  directors  and  company  of  the  said  bank)  or  anyor^ 
der  or  check  on  the  said  bank  or  corporation,  or  any  cashier  thereof; 
or  shall  pass,  utter  or  publish,  or  attempt  to  pass,  utter  or  publish  as 
true,  any  false,  forged  or  couixterfeited  bill  or  note  purporting  to  be 
abUl  or  note  issued  by  order  of  the  president,  directors  and  company 
of  the  said  bank,  or  any  false,  forged  or  counterfeited  order  or  check 
upon  the  said  bank  or  corporation,  or  any  c€Lshier  thereof,  knowing 
the  same  to  be  falsely  forged  or  counterfeited ;  or  shall  pass,  utter  or 
publish,  or  attempt  to  pass,  utter  or  publish  as  true,  any  falsely  al- 
tsred  bill  or  note  issued  by  order  of  the  president,  directors  and 
company  of  the  said  bank,  or  any  falsely  altered  order  or  check  on 
the  said  bank  or  corporation,  or  any  cashier  thereof,  knowing  the 
same  to  be  falsely  altered  with  intention  to  defx'aud  the  said  corpo- 
ration or  any  other  body  politic  or  person ;  or  shall  sell,  utter  or  de^ 
liver,  or  cause  to  be  sold  uttered  or  delivered,  any  forged  or  counter- 
feited note  or  bill  in  imitation,  or  purporting  to  be  a  bill  or  note 
issued  by  order  of  the  president  lind  directors  of  the  said  bank, 
knowing  the  same  to  be  false,  forged  or  counterfeited ;  every  such 
person  shall  be  deemed  and  adjudged  guilty  of  felony,  and  being 
thereof  convicted  by  due- course  of  law,  shall  be  sentenced  to  beim-  ** 

prisoned  and  kept  to  hard  labour  for  not  less  than  three  years,  nor 
more  than  ten  years,  or  shall  be  imprisoned  not  exceeding  ten  years, 
and  fined  not  exceeding  five  thousand  dollars. 

By  sec.  19.,  "  If  any  person  shall  make  or  engrave,  or  cause,  or 
procure  to  be  made  or  engraved,  or  shall  have  in  his  custody  or  pos- 
session, any  metallic  plate,  engraved  after  the  similitude  of  any 
plate  from  which  any  notes  or  bills,  issued  by  the  said  corporation, 
shall  have  been  printed,  with  intent  to  use  such  plate,  or  to  cause, 
or  suffer  the  same  to  be  used  in  forging  or  counterfeiting  any  of  the 


notes  or  bills  issued  by  the  said  corporation ;  or  shall  have  In  hiA 
custody  or  possession,  any  blank  note  or  notes;  bill  or  bills,  engrav- 
ed or  printed  after  the  similitude  of  any  notes  or  bids  issued  by  said 
corporation,  with  intent  to  use  such  blanks,  or  cause,  or  suffer  the 
same  to  be  used  in  forging  or  counterfeiting  any  of  the  notes  orbilla 
Issued  by  Ike  said  corporation ;  or  shaU  hanre  in  his  custody  or  pos- 
session, any  paper  adapted  t<yhe  making  ofjMunk  notes  or  bills,  and 
•imjlar  to  the  paper  upon  which  any  notes  or  bills  of  the  said  corpO" 
Mtion  shall  lurre  been  issued,  with  intent  to  use  such  pi4>er,  or 
cause,  or  suffer  the  same  to  be  used  in  forging  or  counterfeiting  any 
of  the  notes  or  bills  issued  by  the  said  corporation ;  erery  such  per- 
son, being  thereof  convicted  by  due  course  of  law,  shall  be  sen- 
tenced to  be  imprisoned,  and  kept  to  hard  labour,  for  a  term  not  ex- 
ceeding fiTc  years,  or  shall  be  imprisoned  for  a  tehn  not  exceeding 
fire  yearS|  and  fined  in  a  sum  not  exceeding  one  thousand  dollars. 
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SUPREME   COURT. 
PHILADELPHIA,  AUGUST,  1823. 


>   Habeas  Corpus. 


7^  Commonwealth^  {at  the  in-  \ 
stance  of  Edward  Shorty)       J 

vs.  ' 

L  Deacofij  Keeper  of  the  Pri- 
son of  the  City  and  County  I 
of  Philadelphia,  j 

PHILAD'A, 

This  c^se  was   fully  argued  in  the  Supreine  Court  •Auguat,  1893, 
room,  before  Chief  Justice  Tilghmau,  on  the  11th  and  Jt'^T^. 

jLiM  Cou to 

i4th  iilstant.    Messrs.  C.  J.   IngersoU  and  C.  S.  Coxe,  t. 

for  the  prosecution,  and  Messrs.  P.  A.  Brown  and  Keating      ^««<^>^ 
for  the  defendant    On  the  21st  inst.  the  Chief  Justice 
delivered  the  following  decision : 

TiLOHMAN,  C.  J.  It  appears  by  the  return  to  the  ha- 
beas corpus,  in  this  case,  that  Edward  Short  is  detained, 
by  virtue  of  a  warrant  of  commitment,  issued  by  J^hua 
Baybold,  a  justice  of  the  peace,  founded  on  the  oath  of 
John  Wallace ;  by  which  Short  is  charged  with  the  mur- 
der of  James  Trimble,  in  the  county  of  Tyrone,  in  Ire- 
land, and  afterwards  flying  from  justice.  The  murder 
is  alleged  to  have  boen  committed  on  or  about  the  26th 
of  July,  1821.    John  Wallace  and  other  witnesses  have 

VoLIL  1 
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PHILAD'A.   been  examined  befere  me,  and  the  ciiuse  has  been  well  ar- 
^^^^l^,.^,^    gued  by  counsel  both  for  and  against  the  prosecation* 
The  ComU  Two  questions  are  to  be  considered :  1st.    Whether  the 
Deacon     '  evidence  is  such  as  would  warrant  a  commitment  for  trial 
for  murder,  if  the  ojSenc^  had  been  committed  in  Penn- 
sylvania.    2d.  Supposing  the  evidence  sufficient,  whether 
the  warrant  of  commitment  was  legal  ? 

I  am  by  no  means  satis^ed  with  the  evidence.  It 
proves,  that  about  the  26th  of  July,  1821,  there  was  an 
aflfray,  at  the  town  of  Clogher,  in  the  county  of  T3rrone, 
in  Ireland,  in  which  James  Trimble  received  one  or  more 
violent  blows  on  the  head,  by  which  his  skull  was  firac-* 
tured,  and  iu  consequence  of  which  he  died  in  a  short 
time.  An  inquest  was  held  on  his  body,  but  no  copy  of 
it  having  been  produced,  we  are  ignorant  of  the  finding  of 
the  jury.  A.  reward  was  offered  by  private  persons,  for  the 
apprehension  of  Short,  who  fled,  and  could  luit  be  taken. 
Since  his  arrival  in  (his  country,  he  has  confiM»ed  that 
he  was  in  the  affray,  but  denied  that  he  tiras  guilty  of 
murder.  Now,  supposing  that  a  homicide  of  soB^e  kind 
was  committed,  we  are  quite  ign^rsuit  of  its  nature^ 
And  I  think  it  might  have  been  expected,  that  a  oopy.of 
-  the  coroner^s  inquest  should  have  been  produced.  I  cer- 
tainly should  have  balled  for  it  had  tfie  oOhnoe  been 
committed  in  Pennsylvania.  On  the  whole^  then,  I  eboold 
hav^  inclined  against  the  commitment  for  murder,  bad 
the  case  rested  solely  on  the  evidence.  .  But  a  much  0|Ofa 
important  question  remains : — Ought  the  prisoner  to  bare 
been  committed,  even  if  the  evidence  had. been  euffioient? 
He  was  arrested  at  the  request  of  a  private  penKi»,  witb*- 
^  out  the  interference  either  of  the  Britidi  governmeBt}  or 
that  of  the  United  States.    It  is  a  question  in  whbh  the 
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peace  of  many  peraone  ia  deeply  concerned — peraons  who  philad'A. 
Z.  fled  torn,  BoKve.  and  aoagbt  sn  asyVum  ia  thi.  ^^Ill^if ' 
oeoBlryi  wh^e  they  thought  themaelTea  sure  of  protec-  The,  Com'th 
tieiL  •  ^' 

Deaeon. 

The  coonael  for  the  prosecution  ha^e  rested  their  case 
apon  the  law  of  nations ;  by  which,  as  they  contend,  the 
gOFernBoent  within  whose  territory  any  oflfence  has  been 
committed,  has  an  absolute  and  perfect  right  to  demand 
the  person  of  the  criminal,  to  be  delivered  up,  by  the  gov- 
erament  in  whose  dominions  he  shall  be  found.  In  sup- 
pert  of  this  proposition,  they  rely  on  the  opinions  of  res- 
pectable authors,  the  practice  cf  nations,  and  judicial  de- 
cjaimiB*  It  is  proper^  therefore,  that  each  of  these  grounda 
tihoQid  be  examined. 

Grotius  is  of  opinion,  that  when  a  criminal  has  fled 
from  justice,  the  government  to  which  he  flies  is  bound 
either  to  punish  him  according  to  his  crime,  or  force 
him  to  leave  the  coimtry,  or  deliver  him  up.  This  he 
lays  down  in  broad  terms,  without  distinction  as  to  the 
magnitude  of  the  crime.  Tet  he  confesses,  that  for 
edme  ages  past,  the  right  of  demanding  fugitive  delin- 
quents l^as  pot  been  insisted  on^in  most  parts  of  Eu- 
rope, ''except  in  crimes  against  the  state,  or  those  of 
a  yer7  heinous  nature.  As  for  lesser  faults,  they  are 
connived  at,  on  both  sides,  unless  it  is  otherwise  agreed 
on  by  some  particnlar  treaty."  (Grot,  book  2.  ch.  20. 
sect  3,  4y  5,  6.)  Burlemaqui  follows  thq  opinion  of 
Grotius,  verbatim.  He  adds, .  however,  that  Puffendorf 
is  of  different  sentiments,  "  who  pretends,  that  if  we  are 
obliged  to  deliver  up  a  criminal  who  takes  shelter  among 
us,  it  is  raiher  in  virtue  of  some  treaty,  than  in  conse- 
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FHILAD'A.  quence  of  a  common  and  indispensable  obligatioD."    (2 
Ai^uiivi^.  g^^j  p^^  ^   ^^^   gg^  g^  gg^  gg^  gj,^  gg^    ^j^^  opinion 

The  Com'th  of  Grotius  is  adopted  also  by  Heincins,   in    his  prelat 
^  ^'  in  Grot.     Yattel  seems  to  have  directed  his  attentkm 

principally  to  the  case    of  sovereigns    whose    subjects 
have  committed  crimes  within  the  dominions  of  others. 
And  he  is  of  opinion,  that  the  offenders  should  either  be 
punished  at  home,  or  delivered  up.    He  does  say,  how* 
ever,  in  general,  "  that  the  practice  of  delivering  up  is. 
pretty  generally  observed  with  respect  to  great  crimes, 
which  are  equally  contrary  to  the  laws  and  safety  of  all 
nations ;"  and  that  ^  assassins,  incendiaries,  and  robbers, 
are  seized  every  where,  at  the  desire  of  the  sbvereigiis 
in  whose  territories'  the  crime  was  committed,  and  deli* 
vered  up  to  justice."     (Tatt  book  2.  ch.  6.  sect  71 — 
77.)     These  are  the  opinions  in  support  of  the  abso^ 
lute  and  positive  duty^^to  deliver  up  the  offender,  upo& 
the   demand   of  the  sovereign  in   whose   territory   the 
crime  was  committed.    But  we  shall  find,  that  it  £s  a 
point  on  which   all   authors   have  not  agreed.     Thero 
are  great  names  on  both  sides,   ^We  have  seen  that  1^1^ 
fendbrf,  as  quoted  by  Burlemaqui,   founds  the  right  of 
demanding  a  delivery  of  the  offender  on  treaty.    Mar-^ 
tens  is  of  opinion,  that  a  sovereign  may  punish  foreign- 
.  ers,  whether  they  commit  a  crime  in  his  dominions,  or 
fly  to  them,  having  committed  a  crime  in  the  dominions 
of  another;  "but  in  neither  case  is  he  perfectly  obliged 
to  send  them  for  punishment  to  their  own  country,  nor 
to  the  place  where  the  crime  was  committed,  not  even 
supposing  them  to  have  b^en  condemned  before  their  es- 
cape."    He.  adds,    however,    "that    the    general   good 
seems  to  require,  that  those  who  attack  immediately  the 
safety  of  the  state  should  not  go  unpunished ;  and,  ac-t 
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cocdingly,  in  case  of  nrequisition,  no  sovereign  lefiueSi  FHILA0'A. 
direcfly,  to  take  cognizance  of  snch  a  crime."  -  (Martensi  ^^^_V  * 
book  2.  cfa.  3.  sect  22.  p.    107.   Philadelphia  edition.)  The  ComU 
Lend   Coke,  (3  Inst.    p.    18(T.)    is   strong  and   positive     ^^J^ 
against  deli¥«ring  up.     "It  is  holden,  (says  he)  and  so 
it  bath  been  resolyed,  that  divided  kingdoms  under  se- 
yeral  kings,  in  league  one  with  another,  are  sanctuaries 
for  servants,  or  subjects,  fLjiag  for  safety  frcMn  one  king- 
dom to  another ;  and  fapon  demand  made  by  them,  are 
not,  fay  the  laws  and  liberties  of  kingdoms,  to  be  deti- 
vered;   and  this  same  hold  is  grounded  upon  the  law 
in  Deuteronomy,  non  trodes  servur  domino  suo,  qui  ad 
to  configueriL"    Coke  cites  no  case  in  which  the  point 
had  been  adjudged  ;  but  be  mentions  three  memorable  in- 
stances, which  show  the  opinions  and  practice  of  the 
sovereigns  of  that  day.     dueen  Elizabeth,  in  the  34tb 
year  of  her  reign,  demanded  ef  the  French  king  (the 
great  Henry  4th)  Morgan  and  others  of  her  subjects, 
who  bad  committed  treason  against  her.    The  answer  of 
tfie  king  was,  '<  that  if  these   persons  had  machinated 
any  thing  against  the  queen  in  France,  he  could  lawfully 
proceed  against  them,  but,  if  the  offence  was  committed 
in  England,  he  had  no  right  to  fake  cognizance  of  it. 
That  all  kingdoms  were  free  to  fugitives,  and  it  was  the 
duty  of  kings  to  defend  the  liberties  of  every  one  in  bis 
own  kingdom,  and  that  Elizabeth  herself  had,  not  long 
before,  received    into   her    kingdom,    Montgomery,   the 
prince  of  Conde,  and  other  Frenchmen,"  d&c.  d&c. ;  and 
so,  says  Lord  Coke,  the  matter  rested.    The  2d  instance 
wa87the  demand  made  by  Henry  YIU.  of  England,  of  the 
king  of , France,  to  deliver  up  to  him  the  cardinal  Pool, 
being  his  subject,  and  attainted  of  treason^    This  demand 
vas  not  complied  with,  though  it  must  have  been  weU 
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nSLLt^ii*  ooomAmeif  aince  Henry  had  a  trtatiae  written  in  e apfoit 
^3!!Xt!r^  of  hie  claim.  The  third  wai  die  caee  of  the  earl  of  Sttf* 
Tl»  ComU  folk)  ftttainted  of  high  treason  by  parliaaient,  and  de* 
manded  by  Henry  Til.  of  England,  of  Ferdioand,  king 
iii  Spain.  Ferdinand  refused  to  detiver  him ;  bnt  waa 
afterwards  induced  to  do  so,  in  consequence  of  the  pro* 
mise  of  Henry  not  to  put  the  earl  of  Suflblk  to  death. 
This  promise  was  basely  violated  by  Henry,  who,  affeett^ 
ifig  to  consider  it  as  only  personal,  commanded  his  son, 
Henry  Till,  to  execnte  the  earl  after  bis  decease,  who  aa 
basely  carried  this  command  into  effiact,  in  the  fifth  year 
of  his  reign. 

Theseare  die  cases  mentioned  by  Lord  Coke ;  to  which 
he  might  have  added  that  of  Perkin  Warback,  an  im«> 
poetor,  who  contended  with  Henry  TIL,  for  the  throne 
of  England ;  and  hairing  fled  to  Scotland,  was  protected 
.  by  the  king  of  that  country,  against  Henry  Til.,  who 
demanded  him.  In  oj^sition  to  the  opinion  of  lord 
Coke  has  been  cited  a  treatise  by  Mr.  Wynne,  entitled, 
<<T:unomus,"  (Dialogue  3:  sect.  67.  p.  817.)  In  this 
treatise  the  author  makes  very  free  with  the  judge's  <^ii- 
ion :  he  remarks,  that  Coke  says,  ^^  it  is  holden,"  6^ 
^80  it  hath  been  resolved,"  but  neither  tells  us  when  or 
where  it  was  resolved,  and  that  his  examples  from  histo- 
ry are  far  from  proving  the  point  Although  lord  Cbka 
was  as  great  a  common  lawyer  as  England  oyer  produ- 
ced, yet  certainly  he  was  not  equally  profimnd  iu  his 
knowledge  of  equity,  or  the  law  of  nations.  Perhaps, 
indeed,  his  attachment  to  the  common  law  gave  him  a 
prejudice  against  all  others.  *Yet,  when  he  says  a  mat- 
ter has  been  resolved,  I  should  think  he  might  be  relied 
on ;  for  he  certainly  was  not  i^t  to  speak  without  book. 
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It  may  1>e  remarked,  by  the  by,  that  Mr.  Wyane  doet  not  KOLAiyA. 
seem  to  have  been  in  all  respects  master  of  the  law  of    ^'^^fr^ 
nations.    For  in  his  argument  against  lord  Cake's  opio-  ii^  Con'* 
ion,  we  find  the  following  passage :  ^'  If  a  criminal  flifs     p  J- 
from  bis  own,    to   another   state,    for  refuge,    his  own 
cannot  seiae  him  by  evidence.     The  case^  in  this  respect, 
13  macb  the  same  as  (though  stronger  than)  that  of  pacsi»* 
ing  an  enemy's  ship  under  the  protection  of  a  neati»l    . 
port.    In  both  cases  your  are  first  to  apply  to  the  justice 
of  the  country :  if  that  is  refused,  you  may  resoit  to  war, 
at  your  option."    This  would  be  reckoned  strange  doth 
trine  at  the^present  day^     The   marquis  of  Beccaria 
gives  no  direct  opinion  as  to  the  right  of  a  sovereign  lo 
demand  the  delivery  of  a  fugitive;  but  from  the  wliole 
scope  and  ^rit  of  his  thoughts,  it  is  plainly  to  be  seen 
that  he  was  against  it,    (Beccaria,  ch,  35.  p.  134)  Ward, 
in  bis  treatise  on  fbe  law  of  nations,  seems  to  rest  the 

matter  on  treatiao  or  conventions. 

« 

I  will  now  take  notice  of  what  may  be  called  objected 
cases ;  and  they  are  but  few.  Col.  Lundy's  case,  in  the 
first  year  of  William  and  Mary,  is  in  2  Yez.  314  Co- 
lonel Lundy  committed  a  capital  offence  in  Ireland,  and 
fled  to  Scotland,  where  he  was  ar«|kted  and  sent  to  Eng- 
land.  The  judges  were  consulted,  and  all  agreed  that 
he  might  be  sent  to  Ireland  for  trial.  The  King  vs. 
Eimberby  is  reported  in  2  Str.  848.  1  Barnard.  (K.  3.) 
226.  and  Fitz.  111.  Kimberby  committed  a  capital  fe- 
lony in  Ireland,  and  having  fled  to  England,  was  arrested 
on  a  warrant  of  a  justice  of  the  Peace,  and  on  a  habeas 
corpus  the  Court  of  King's  Bench  refused  to  bail  him. 
He  was  sent  to  Ireland  by  virtue  of  a  warrant  from  the 
secretary  of  state.    In  the  case  of  the  East  India  Com- 
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PHILAD*A.  pahy  against  Gampbel  (1  Tez.  246.)  it  was  said  by  tke 
^^^^^^^  '  Court  of  Exchequer,  that  one  may  be  sent  from  England 
TlM  Comth  to  Calcutta  to  be  tried  for  an  offence'  committed  there. 
p/V^     The  principal  of  these  three  cases  is  plain  and  undeni- 
able.   Ther  territories  nirhere  the  crimes  were  cocnmitted| 
and  to  which  the  criminal  fled,  were  parts  of  the  same 
empire,  and  under  one  common  so^^reign.    The  King 
of  England  could  .have  no  privilege  against  the  king  of 
Ireland ;  being  one  and  the  same  person.     Calcutta  is 
paTt  of  the  British  empire.     The  common  good  of  the 
whole  forbids  an  asylum  in  one  part,  for  crimes  com* 
^  mkted  in  another.    So,  prior  to  the  Ameripan  revolution, 

a  criminal  who  fled  from  one  colony  found  no  protectioa 
in  another :  he  was  arrested,  wherever  found,  and  sent 
f<Nr  trial  to  the  place  where  the  offence  was  committed. 
On  this  principle  the  court  of  cassation,  in  Paris,  decided 
CDonn's  case,  in  the  year  1806,  ^2  HalPs  Law  Joum. 
'  112.)  O'Donn  was  convicted  of  rdbbery,  in  Genoa,  and 
'  sentenced' to  nine  years  labour  in  irons,  while  Genoa  was 

an  independent  government!    He  fled  to  France,  enlisted 
fti  the  army,  and  then  did  meritorious  service.    After* 
wards,  Genoa  became  united  to  the  French  empire,  and 
it  was  made  a  question  whether  O'Donn  was  entitled  to 
protection  in  France.    It  was  held,  that  he  was  not :  that 
the  right  of  any  law  was  founded,  not  on  the  privilege  of 
the  fugitive,  but  of  the  sovereign  to  whom  he  fled,  and 
therefore  ceased,  on  the  union  of  Genoa  with  France. 
But  there  are  two   other  judicial  cases   in  England,  in 
which  it  is  supposed  that  the  right  of  demanding  a  fu- 
gitive  from  a,  foreign  country  is  recognized  as  the  law  of 
nations.    The  case  of  the  King  vs.  Hutchinson  is  very 
shortly  reported  in  3  Kel.   785.  (29th  year  of  Charles 
n.)     The  following  is  the  whole  of  the  report:   On  a 
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habeas  corpus,  it  appealed,  that  the  defendant  was  com-  PHILAD'A. 

mitted  to  New-Gate,  on   suspicion  of  murder  in  Porlu-  "^""*'  ^ 

gal,  which   (by  Mr.  Attorney)  ,being  a   fact  out  of  the  The  Com'th 

king's    dominions,  is  not   triable    by  commission  upon  \^  ^' 

^  Deacon. 

35  Hen.  8.  c.  3.  s.  1.  but  by  a  constable  and  marshal ; 
and  the  court  refused  to  bail  him."  Now,  there  is 
nothing  here  like  an  intent  to  send  the  man  to  Portu- 
gal. But  Sergeant  Corbet,  speaking  of  this  case  in  the 
King  V,  Kimberby,  (cited  before,)  said,  that  Hutchin- 
son was  sent  to  Portugal  for  trial.  What  was  his  author- 
ity for  this  assertion  we  know  not ;  so  that  the  matter  is 
at  least  doubtful.  But  the  authority  most  relied  on,  is 
the  dictum  of  Justice  Heath,  in  Meer  v.  Kay,  4  Taunton, 
34.  43.  on  which  Chitty  forms  his  opinion  in  his  treatise 
on  criminal  law,  (1  Chitty,  16.)  The  court  of  Conunon 
Pleas  gave  no  opinion  on  the  point  in  question,  in  Meer 
y.  Kay  ;  but  Heath,  J.  said,  '^  it  has  generally  been  un- 
derstood, that  by  the  cofnity  of  nations^  the  country  in 
which  a  criminal  has  been  found,  has  aided  the  police  of 
the  country  against  whom  the  crime  was  committed,  in 
bringing  the  criminal  to  punishment.  In  Lord  Lough- 
borough's time,  the  crew  of  a  Dutch  ship  mastered  the 
vessel,  and  brought  her  into  Deal ;  and  it  was  a  question, 
whether  we  could  seize  them,  and  send  them  to  Holland  ; 
and  it  was  held  that  we  might;  and>the  same  has  been 
the  law  of  all  civilized  nations." 

Having  now  gone  through  all  the  European  opinions 
and  authorities,  I  will  make  a  few  observations  on  them, 
before  I  consider  what  is  far  more  important — the  opin- 
ions and  authorities  of  our  own  country.  ^ 

That  no  crime  should  go  unpunished,  and  that  the 
government  which  protects  a  fugitive  from  justice,  be- 
comes the  abettor,  and  in  some  measure  the  partner  of  his 

Vol.  n.  2 
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PHILAD'A,  crime,  is  a  beautiful  theory,  but  attended,  in  practice, 
^^^^^J.,^^  with  every  difficulty.  If  all  nations  had  the  same  idea 
The  Com'th  of  crimes  and  punishments,  and  if  all  were  equally  up- 
Deacon  ^^S^^  ^^^  impartial  in  the  administration  of  justice,  there 
could  be  no  cause  of  complaint,  if  the  accused  was  al- 
ways sent  for  trial  to  the  place  of  his  offence;  indeed, 
that  would  be  the  most  proper^ place,  because,  in  general, 
there  the  evidence  is  to  be  sought.  But  it  is  not  so. 
What  some  consider  as  a  slight  offence,  is  by  others 
deemed  worthy  of  death.  In  some,  an  impartial  trial 
may  be  expected  ;  in  others,  trial  is  but  a  cruel  mockery. 
For  these  and  other  reasons,  the  theory  of  Grotius  has 
not  been  adhered  to  in  practice.  He  says  himself,  that 
for  ages,  it  has  not  been  the  custom  to  demand  the  deliv- 
ery of  a  fugitive,  except  in  case  of  crimes  against  the  state, 
and  other  heinous  offences ;  and  all  who  have  adopted 
his  opinion,  mention  crimes  against  the  state  as  pecu- 
liarly those  in  which  an  offender  should  find  no  protec- 
tion. Now,  it  must  be  confessed,  that  in  a  mild,  paternal 
government,  treason  is  the  greatest  of  crimes.  But  when 
government  beccnnes  oppressive,  the  best  citizen,  with 
the  best  intentions,  may  be  implicated  in  treason;  and 
therefore  it  is,  that  the  very  crime  which  Grotius  de- 
nounces as  that  which  should  be  cut  off  from  all  asylum, 
is  precisely  the  one  to  which,  at  the  present  day,  an  asy- 
lum is  always  granted  by  liberal  and  enlightened  nations. 
There  are  at  this  moment,  both  in  England  and  America, 
fugitives  from  France,  Spain,  Portugal,  Savoy,  and  Na- 
ples, all  guilty  of  treason  by  the*  laws  of  their  respec- 
tive countries;  yet  all  living  in  undisturbed  quiet,  all 
trusting,  with  undoubting  confidence,  to  the  protection  of 
the  governments  to  which  they  have  fled.  To  say 
nothing  of  ourselves :  would  England  give  one  of  these 
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people  up  ?  Or,  rather,  would  it  not  be  deemed  almost  PHlLAiyA, 
an  insult  to  demand  a  delivery  ?  The  most  heinous  crime,  ^'^^^ 
next  to  treason,  is  murder.  Yet  there  the  degrees  of  The  ComU 
guilt  are  so  widely  different,  that  the  nature  of  each  case  ^' 
should  be  well  considered,  before  a  fugitive  is  given  up. 
Murder  in  a  duel  is,  undoubtedly,  a  great  crime ;  but  is 
it  su(^,  in  the  general  estimation  of  nations,  as  would 
preclude  the  guilty:  fugitive  from  protection  ?  The  same 
remark  is  applicable  to  a  murder  in  a  tumult,  where  po- 
litical and  party  dissensions  run  high.  Such  unfortun- 
ate cases  partake  much  of  the  nature  of  civil  wars,  and 
cannot  be  compared  to  murder  of  an  individual,  for  the 
base  purpose  of  robbery.  In  short,  a  crime  can  scarcely 
be  conceived,  in  which  the  degrees  of  guilt  are  not  so 
various,  that  the  sovereign  on  whom  a  demand  is  made, 
ought  to  exercise  his  own  judgment,  and  determine,  ac- 
cording to  the  circumstances  of  the  case,  whether  or  not 
the  fugitive  should  be  surrendered.  He  has  a  right  to 
Gonsidery  also,  whether  the  offence  be  such  as  falls  within 
Grotius?  rule  of  heinous.  This  is  a  matter  on  which 
there  may  be  great  difference  of  opinion.  Nations  not 
much  engaged  in  commerce  may  not  think  forgery  an 
offisnce  deserving  death.  Not  so  the  English.  It  is  what 
they  never  pardon.  They  pursue  it  with  unrelenting  se- 
verity. In  their  treaty  with  the  United  States,  murder 
and  forgery  were  the  only  crimes  in  which  the  delivery 
of  fugitives  was  stipulated.  In  their  treaty  with  France, 
(at  Amiens)  fraudulent  bankruptcy  was  added  to  murder 
and  forgery.  Now,  though  England  may  be  excusable 
for  prescribing  an  offence  which  touches  her  vital  inter- 
est, can  it  be  said,  that  another  government,  differently 
circumstanced,  and  wishing  to  act  fairly  and  conscien- 
tiously towards  all  mankind,  might  not  refuse  to  give  up 
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PHILAD'A,  a  forger  or  fraudulent  bankrupt  to  certain  death  ?    The 
'        '  more  deeply  the  subject  is  considered,  the  more  sensibly 

The  Com'th  shall  we  feel  its  difficulties ;  so  that,  upon  the  whole,  the 
j^  ^'  safest  principle  seems  to  be,  that  no  state  has  an  absolute 
and  perfect  right  to  demand  of  another  the  delivery  of  a 
fugitive  criminal,  though  it  has  what  is  called  an  imper- 
fect right ;  that  is,  a  right  to  ask  it  as  a  matter  of  courtesy, 
good  will,  and  mutual  convenience.  But  a  refusal  to  grant 
«uch  request,  is  no  just  cause  of  war.  No  nation  has  a 
right  to  ask  the  delivery  of  a  fugitive,  for  the  purpose  of 
wreaking  its  vengeance  upon  him.  All  that  can  be  said, 
is,  that  unless  he  be  given  up,  others  may  be  encouraged 
to  transgress,  by  a  hope  of  escaping  punishment,  by 
flight,  and  then  an  injury  may  be  sustained.  And,  in- 
deed, in  case  of  neighboring  nations,  the  argument  is 
<so  strong  as  to  be  almost  irresistible,  except  in  cases 
attended  with  particular  circumstances.  It  will  proba- 
bly be  found,  therefore,  that  between  neighbors,  this 
matter  has  generally  been  put  on  some  convenient  Toot- 
ing, either  by  convention  or  long  usage.  But  the  more 
i;emote  two  nations  are  from  each  other,  and  the  more 
.difficult  the  passage  from  one  to  the  other,  the  less  forci- 
ble will  be  the  reasons  for  the  demand,  and  the  more 
doubtful  the  duty  of  delivering.  It  is  manifest,  that  be- 
tween nations  separated  by  the  Atlantic  ocean,  the  in- 
convepiences  arising  from  an  asylum  to  fugitives  will  be 
much  less  than  between  those  who  inhabit  the  same  con- 
tinent. 

It  will  not  be  matter  of  wonder,  therefore,  if  between 
the  European  and  transatlantic  nations,  a  diflferent  prac- 
tice on  this  delicate  subject  should  prevail  from  that 
which  may  be  found  necessary  among  the  European  na- 
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dons  themselves.  Let  us  see,  theD,  what  has  been  the  PHILAD'A, 
practice,  so  far  as  concerns  the  Dliited  States  of  Ameri-  ^^" ' 
ca.  We  are  now  in  the  48th  year  of  our  independence.  The  Com'th 
and  yet  it  is  not  known  that,  in  any  one  instance,  a  fugi-  _.  ^' 
tive  from  Europe  has  been  surrendered,  except  Jonathan 
Robbins,  whose  case  turned  upon  our  treaty  with  Great 
Britain.  And  it  is  worthy  of  remark,  that  in  the  cele- 
brated speech  of  chief  justice  Marshall,  on  the  floor  of 
the  house  of  representatives,  in  defence  of  the  conduct 
of  president' Adams,  at  whose  request  Robbins  was  de- 
livered up*l)y  judge  Bee  to  the  British  government,  there 
is  not  a  suggestion,  or  intimation,  that  the  president  pos-  ^ 
^sessed  any  power  independently  of  the  treaty.  Indeed, 
I  know  of  but  two  instances  where  a  demand,  except  un- 
der the  treaty,  has  been  made,  and  in  both  the  delivery  \ 
was  refused ;  one  was  the  case  of  the  chevalier  de  Long- 
champs,  a  subject  of  the  king  of  France,  who,  in  the 
year  1784,  was  demanded  of  the  executive  council  of  the 
state  of  Pennsylvania,  by  the  French  minister,  to  be 
sent  to  France,  and  there  tried,  and  punished,  for  an  in- 
sult offered  in  the  city  of  Philadelphia,  to  Mr.  De  Mar- 
bois,  secretary  of  legation  to  the  French  embassy,  and^ 
consul  general  of  France.  The  council  consulted  the 
judges  of  the  supreme  court,  and  by  their  advice  refused 
to  deliver  De  Longchamps,  who  was  punished,  however, 
on  an  indictment  in  Philadelphia,  for  breach  of  the  law 
of  nations.  (1  Dall.  3.)  ^This  was  before  the  existence 
of  the  present  federal  constitution.  But  the  other  case 
which  I  am  about  to  mention  was  since  the  adoption  of 
this  constitution.  In  the  year  1793,  Mr.  Genet,  minister 
of  the  French  republic,  requested  of  Mr.  Jefferson,  sec- 
retary of  state,  a  warrant  for  the  arrest  of  several  per- 
sons,  citizens   of  France,  who   had   escaped  from   the 
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PHILAD'A,  French    ship  of  war  Jupiter,  after  committing  crimes 
"S"* '        '  against  the  republic.  *The  answer  of  Mr.  JeffersoOi  in 
The  Com'tli  the  following  words,  will  be  found  in  the  first  volume  of 
j^-  American    state  papers,  p.    176.      "The   laws  of  this 

country  take  no  notice  of  crimes  committed  out  of  their 
jurisdiction.  The  most  atrocious  offender  coming  with- 
in their  pale,  is  received  by  them  as  an  innocent  man, 
and  they  have  authorized  no  one  to  seize,  or  deliver  him. 
The  evil  of  protecting  malefactors  of  every  dye,  is  sen- 
sibly felt  here,  as  in  other  countries  :  but  until  a  reform- 
ation of  the  criminal  codes  of  most  nations,  'to  deliver 
fugitives  from  them,  would  be  to  become  their  accom- 
plices. The  former  is  viewed,  therefore,  as  the  lesser 
evil.  When  the  consular  convention  with  France  was 
mider  consideration,  this  subject  was  attended  to ;  but 
we  could  agree  to  go  no  farther  than  is  done  in  the  ninth 
article  of  that  instrument,  where  we  agree  mutually  to 

r 

deliver  up  captains,  officers,  mariners,  sailors,  and  ail 
other  persons  being  part  of  the  crews  of  vessels,  d&c. 
Unless,  therefore,  the  persons  before  named  be  part  of 
the  crew  of  some  vessel  of  the  French  nation,  no  person 
in  this  country  is  authorized  to  deliver  them  up ;  but,  on 
the  contrary,  they  are  under  the  protection  of  the 
laws." 

In  the  conclusion  of  Mr.  Jefferson's  letter,  he  says, 
'^  I  have  not  yet  laid  this  matter  before  the  president, 
who  is  absent  from  the  seat  of  government ;  but  to  save 
delay,  which  might  be  injurious,  I  have  taken  the  liberty, 
as  the  case  is  plain,  to  give  you  this  provisionary  answer. 
I  shall  immediately  communicate  it  to  the  president,  and 
if  he  shall  direct  any  thing  in  addition,  or  alteration,  it 
shall  be  the  subject  of  another  letter.    In  the  mean  time 
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I  may  venture  to  let  this  be  considered  as  a  ground  for  PHILAD'A, 
your  proceeding."  When  this  answer  was  given,  Gen-  ^''^■''  ^®®*' 
eral  Washington  was  president  of  the  United  States,  and  xhe  ComU 
General  Hamilton,  secretary  of  the  treasury.    It  was  at  ^- 

the  time  of  a  memorable  crisis,  when  our  government 
took  its  stand  upon  neutral  ground,  and  it  was  necessary 
to  reflect  maturely  on  our  duties  towards  foreign  nations. 
And  I  believe  that  no  government  ever  considered  that 
important  subject  with  more  candor,  or  formed  its  resolu- 
tions with  more  integrity,  good  faith,  and  sound  judgment, 
than  did  ours  on  that  occasion. 

It  may  be  presumed,  that  no  change  has  taken  place  in 
the  sentiments  of  the  executive,  with  respect  to  the  deliv- 
ering up  of  fugitives  from  Europe ;  because,  in  the  in- 
stractions  from  Mr.  Monroe,  secretary  of  state,  to  our 
plenipotentiaries  charged  with  negotiating  a  peace  with 
Great  Britain,  which  terminaled  in  the  treaty  of  Ghent, 
is  the  following  passage :  "  Offenders,  even  conspirators, 
cannot  be  pursued  by  one  power,  into  the  territory  of 
another ;  nor  are  they  delivered  up  by  the  latter,  except 
in  compliance  with  treaties,  or  by  favor."  Mr.  Madison 
was  president  at  the  date  of  these  instructions ;  so  that 
we  have  the  opinion  of  every  president  since  the  forma- 
tion of  the  government,  except  Mr.  Adams ;  and  it  is 
not  known,  or  believed,  that  he  ever  dissented.  But  it 
is  necessary  that  I  should  now  advert  to  a  decision  of  the 
late  chancellor  of  New  York,  much,  and  deservedly  re- 
lied on  by  the  council  for  the  prosecution.  It  is  the  case 
of  Daniel  Washburn,  (4  Johns.  Ch.  Rep.  106.)  who  was 
brought  before  the  chancellor  on  a  habeas  corpus,  and 
charged  with  a  larceny  of  bank  notes  in  Upper  Canada. 
He  was  discharged  for  want  of  sufficient  evidence ;  but 


V. 

Deacon. 
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PHILAD'A,  the  chancellor  was  of  opinion,  that  if  the  evidence  had 
°g"«^»  •  jj^gjj  sufficient,  the  prisoner  might  have  been  committed, 
The  Com'th  "  to  the  end  that  a  reasonable  time  might  be  afforded  for 
the  government  here  to  deliver  him  up,  or  for  the  foreign 
government  to  make  the  requisite  application  to  the  pn>p- 
er  authorities  here  for  his  surrender."  But  who  were 
the  proper  authorities,  whether  the  executive  of  the  state 
of  New  York,  or  of  the  United  Stales,  the  chancellor 
thought  it  not  necessary  to  discuss.  I  am  sensible  of  the 
weight  of  an  opinion  delivered  by  Chancellor  Kent,  fo^ 
whose  character,  both  as  a  private  citizen  and  an  eminent 
judge,  I  entertain  the  very  highest  respect.  No  doubt 
he  was  strongly  impressed  with  the  convenience  of  that 
comity  between  New  York  and  Canada,  which  is  the  ba- 
sis of  the  practice  of  the  nations  of  Europe,  and  the 
very  great  inconvenience  which  would  result  from  the 
want  of  it.  Whether  the  state  of  New  York  has  tacitly 
consented  to  a  mutual  delivering  up  of  criminals  by  her 
officers  and  those  of  Canada,  I  know  nQt;  nor  is  it  my 
business  to  know  whether  she  has  a  right  toenter^into 
such  an  arrangement.  But  if  the  principles  laid  down  in 
Washburn's  case,  are  to  be  applied  to  persons  who  fly 
from  Europe,  and  take  shelter  in  the  United  States,  I 
cannot  assent  to  them.  The  American  government  has 
never  recognized  the  principle  of  delivering  up  fugitives, 
except  when  bound  by  treaty.  By  our  consular  conven- 
tion withHFrance,  we  agreed  to  give  up  seamen  who  de- 
serted from  French  vessels ;  and  by  our  treaty  with  Eng- 
land, (Jay's  treaty,)  we  agreed  to  give  up  persons  charged 
with  murder  and  forgery.  Both  these  treaties  have 
expired,  and  in  our  subsequent  treaties  with  England  the 
article  respecting  delivering  up  has  been  omitted.  I  do 
not  consider  the  treaty  with  England,  as  merely  declara- 
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toTfy  and  of  course,  I  cannot  agree,  that  on  the  expira-  PHILAD'A, 
(ion  of  that  treaty,  we  were  open  to  a  demand  of  all    "^' 
fogitiFes  from  the  British  dominions,  whatever  might  be  xhe  Com'th 
their  crimes.     On  the  contrary,  I  suppose  that  the  treaty      ^^' 
was  intended  to  give  to  each  nation  a  right  that  did  not 
before  exist,  and  that  on  its  expiration,  that  right  ceased, 
CD  both  sides.    That  such  was  the  understanding  of  our 
government  it  is  impossible  to  doubt,  when  it  is  consid- 
ered that  this  treaty  was  made  about  a  year  after  Mr. 
Jefferson's  letter  to  Mn  Genet.    The  American  govem<» 
ment  has  never  demanded  the  delivery  of  any  criminal 
who  has  fled  from  the  United  States  to  a  foreign  country* 
We  all  remember  the  case  of  Bradford,  the  leader  of  the 
insurrection  in  this  state,  in  1793,  who  fled  to  the  Span-* 
ish  territory,  and  remained  there  in  security.    It  is  certain    j. 
that  this  matter  of  delivering  up  is  an  affair  of  state,  in 
which  the  judges  and  inferior  magistrates  cannot  act,  but 
as  auxiliary  to  the  executive  power.     The  demand  of  the 
foreign  court  is  addressed  to  none  but  the  executive,  and 
no  other  power  than  the  executive  has  a  righ^to  comply 
with  that  demand. 

I  grants  'that  when  the  executive  has  been  in  the  habit 
of  delivering  up  fugitives,  or  is  obliged  by  treaty^  the 
magistrates  may  issi^e  warrants  of  arrest,  of  their  own 
cause,  (on  proper  evidence^)  in  order  the  more  effisctually 
to  accomplish  the  intent  of  the  government^  by  prevent^ 
ing  the  escape  of  the  criminal.  On  this  principle  we 
arrest  offenders,  who  have  fled  from  one  of  the  United 
States  to  another,  even  before  demand  has  been  made  by 
the  executive  of  the  state  from  which  they  fled%  But 
what  right  is  there  to  arrest,  in  cases  where  the  govern- 
ment has  declared  that  it  will  not  deliver  up  ?    For  what 
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PHILAD'A,  purpose  is  isuch  an  arrest  ?  Can  any  judgment  be  given 
^^^^^^^^^^  '  by  which  the  executive  can  be  compelled  to  surrender  a 
The  Com'th  fugitive  ?  Most  certainly  not.  Jf  the  President  of  the 
Deacon  United  States  should  cause  a  person  to  be  imprisoned 
for  the  purpose  of  delivering  him  to  a  foreign  power,  the 
judges  might  issue  a  habeas  corpus,  and  inquire  into  the 
legality  of  the  proceeding.  But  they  have  no  authority 
whatever  to  make  such  delivery  themselves,  or  to  com- 
mand the  executive  to  make  it.  If  those  principles  be 
just,  it  follows,  that  under  existing  circumstances,  no 
magistrate  in  Pennsylvania  has  a  right  to  cause  a  person 
to  be  arrested,  in  order  to  afford  an  opportunity  to  the 
President  of  the  United  States  to  deliver  him  to  a  foreign 
government.  But  what  if  the  executive  should  hereafter 
«  be  of  opinion,  in  the  case  of  some  enormous  offender, 
that  it  had  a  right,  and  was  bound  in  duty  to  surrender 
him ;  and  should  make  application  to  a  magistrate  for  a 
warrant  of  arrest  ?  That  would  be  a  case  quite  different 
ft'om  the  one  before  me  ;  and  I  should  think  it  imprudent, 
at  the  present  moment,  to  give  an  opinion  on  it.  Every 
nation  has  an  undoubted  right  to  surrender  fugitives 
from  other  states.  No  man  has  a  right  to  say,  I  will 
force  myself  into  your  territory,  and  you  shall  protect  me. 
In  the  case  supposed,  the  question  would  be,  whether, 
under  the  existing  constitution  and  laws,  the  president 
has  a  right  to  act  for  the  nation,  or  whether  he  must 
wait  until  congress  think  proper  to  legislate  on  the  sub- 
ject. The  opinion  of  the  executive  hitherto  has  been, 
that  it  has  no  power  to  act ;  and  should  it  ever  depart  from 
that  opinion,  it  will  be  for  the  judges  to  decide  on  the 
case  as  it  shall  then  stand.  Neither  do  I  give  any  opin- 
ion whether  the  executive  of  the  state  of  Pennsylvania 
has  power  to  cause  a  fugitive  criminal  to  be  arrested  for 
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the  purpose  of  deliyering  him  up.    But  confining  myself  PHiLAiyA, 

to  the  case  before  me,  in  which  the  arrest  was  made  at  "^L^  ' 

the  request  of  a  private  person,  I  am  of  opinion  that  there  tu  Com'th 

is  no  law  to  support  it ;  and  therefore  the  prisoner  is  enti-  ^  ^' 
tied  to  his  discharge. 


GENERAL    SESSIONS, 

NEW  YORK,  JUNE,  1822. 

The  People    j 

vs.  ?  Misdemeanor. 

JaciA  Barker.  / 

Maxwell^  District  Attorney.      Price  and  JBunner,  for 

ft 

the  People. 
Jacob  Barkery  in  propria  persona. 

* 

Jacob  Barker  was  charged  at  common  law,  and  un- 
der the  statute,  for  sending  or  delivering  a  challenge, 
pursuant  to  the  act  of  the  legislature,  passed  1816.  To 
which  he  pleaded  not  guilty.  He  was  tried  in  May 
Term,  and  found  guilty  on  all  the  counts ;  and  at  this 
term  he  moved  in  arrest  of  judgment,  (and  was  heard 
at  great  length,)  on  the  grounds  detailed  in  the  following 
decision : 

ft 

RiKERy  Recorder.  With  regard  to  your  objection, 
Mr.  Barkef,  we  cannot  allow  to  it  the  weight  you  de- 
mand. We  are  here  to  administer  justice  agreeably  to 
the  facts,  as  found  for  us  by  the  jury,  and  the  law  of  the  . 
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Tf'W  YORK,  land,  as  applicable  thereto.  •   If  there  are  any  apparent 

^^^^^^^^^^'   difficulties  in  the  case,  they  must  arise,  as  you  suggest, 

The  People  from  the  blending  of  the  common  law  and  the  statute  ; 

T     u  n   u     Ai^d  that  is  your  misfortune. 

Jacob  Barker.  ' 

In  the  indictment  there  is  a  count  on  each.  You  are 
indicted  in  pursuance  of  the  act  of  the  legislature  of 
1816,  for  the  suppression  of  duelling,  for  sending  or  de- 
livering a  challenge  to  David  Rogers,  on  the  29th  Janu- 
ary last.  The  indictment  also  embraces  a  count  as  at 
common  law  for  the  same  offence  on  the  6th  February. 
The  punishment  at  common  law  is  fine  or  imprisonment, 
or  both,  in  the  discretion  of  the  court.  According  to  the 
statute,  the  penalty  is  disfranchisement,  or  inability  to  bold 
any  office  under  the  government  of  the  state.  The  ques- 
tion of  fact,  whether  you  did  send  a  challenge  to  Mr. 
Rogers,  or  not,  was  fairly  submitted  to  a  jury  of  the  coun- 
try, and  they  returned  a  verdict  against  you.  You  wished 
the  matter  to  be  further  examined  and  discussed,  and  you 
were  heard  at  great  length  against  the  verdict  of  the  jury. 
You  argued  on  that  occasion, 

1st  That  the  jury  found  their  verdict  on  insufficient 
evidence. 

2d.  That  they  returned  a  verdict  founded  on  chance ; 
and, 

3d.  That  the  statute^  under  which '  you  was  tried  and 
convicted,  was  originally  unconstitutional,  and  had  at 
any  rate  been  abrogated  by  the  new  constitution  of  the 
(Btate. 
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The  couit  are  unanimously   of  the    opinion  that  it  N'w'york, 
would  not  be  just  to  inflict  the  penalty  of  both  the  laws ;     "IJ^^J.-^, 
and  we  cannot  take  up  the  general  verdict  against  you,   The  People 
aod  impose  the  cumulative  penalties  which  that  verdict       ^  d   ^ 
would  seem  to  sanction,  without  rendering  two  separate 
judgments.    The  verdict  and  the  record,  however,  you 
must  take  as  they  are,  for  the  ground  of  your  writ  of  er- 
ror, and  we  must  proceed  to  pronounce  such  sentence  as 
we  conceive  that  our  duty  enjoins. 

As  at  common  law,  however,  we  shall  not  consider  the 
verdict ;  for,  in  the  first  place,  we  on  the  trial  considered 
only  the  statutable  offence.  *The  proof  not  having  sus- 
tained  the  count  at  common  law,  we  put  it  to  the  jury  only 
as  an  offence  against  the  statute,  though  they  found  a 
general  verdict  against  you.  Should  we  go  farther  now, 
it  would  be  inflicting  a  double  punishment,  and  contrary 
to  the  testimcmy  in  the  cause. 

Ton  say,  first,  that  the  jury  found  a  verdict  against 
you  on  insuficient  evidence.  The  court  can  only  say, 
upon  this  bead,  that  the  jury  had  3rour  letter  to  Rogers  of 
the  29th  of  January  before  them,  as  well  as  all  the  other 
evidence  of  the  case,  and  they  found  a  verdict  against 
you.  And  we  are  not  prepared  to  say  that  evidence  was 
not  suflcient. 


As  to  the  second  ground,  that  the  jury  found  a  verdict 
against  you  on  chance,  you  brought  the  declarations  of 
jurors  to  prove  that  the  jury  agreed,  if  nine  of  the  panel 
should  unite  in  a  verdict,  the  other  three  should  fall  in 
aod  find  with  them.  Such  conduct  would  undoubtedly 
be  reprehensible ;   and  this  court  takes  this  occasion  to 
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N'W  YORK,  say,  that  nothing  would  be  more  alaiming  than  for  our 
^^^'        '   juries  to  adopt  any  other  method  of  making  their  yerdicts 
The  People    than  the  true  merits  according  to  the  evidence. 


V. 

Jftcob  Barker. 


np he  Recorder  illustrated  this  opinion  with  some  feel- 
ing, and  stated  impressive  cases  which  might  occur  if 
there  should  be  a  recurrence  of  such  a  practice;  and 
continued : 

We  have  no  hesitation  to  say,  that  that  objection  would 
be  fatal  if  established  by  legal  evidence ;  but  you  have 
only  the  proof  which  some  of  the  jury  themselves  gave; 
and  it  is  a  well-settled  point,  that  a  juryman  cannot  be 
heard  to  disparage  his  own  verdict. 

The  proof  must  be  derived, cMunde,  and  no  such  pro<^ 
i9  produced.  To  this  doctrine  we  have  the  cases  of 
Dana  v.  Tucker,  decided  in  our  supreme  court ;  (4  Johns. 
Rep.  487.)  the  case  of  The  People  v.  John  Francis  and 
John  Jones,  also  decided  in  this  very  court,  in  the  year 
1816,  Judge  Radcliffe,  mayor,  presiding ;  and  the  ques- 
tion, in  fact,  may  be  considered  as  settled  beyond  contro- 
versyi 

In  those  cases  the  depositions  of  some  of  the  jurors 
were  oflFered,  and  rejected  upon  the  principle  we  have 
mentioned. 

■ 

But  your  third  and  great  objection  is,  that  the  statute 
under  which  you  have  been  tried  and  convicted  is  abro- 
gated by  the  new  constitution.  In  the  first  place,  you 
say,  that  by  the  new  constitution  all  test  oaths  are  abol- 
ished, and  that  the  law  in  question,  containing  one,  is 
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therefore  null  and  void.    The  second  section  of  the  stat-  N'W  YORK, 
ute,  containing  the  oath,  the  court  themselves  do  not  find  ' 

any  hesitation  in  saying  is  abrogated  by  the  new  con-   The  PeopU 
stitution ;  still,  however,  it  does  not  follow  that  the  rest  of  ^     .  I:   , 

'  '  -    '  Jacob  Barker. 

the  statute  is  annulled :  far  from  it.  An  act  of  the  legis- 
lature which  expressly  repeals  a  particular  clause  of 
another  act,  does  not  repeal  the  whole  act,  but,  in  legal 
construction,  confirms  tho  remaining  clauses ;  and  a  for* 
iiorij  the  repeal  of  a  particular  clause  of  an  act,  by  impli- 
cation,  leaves  the  other  clauses  in  all  their  force.  The 
statute  of  1816  remains  in  full  effect  as  to  its  disenfran- 
chising qualifications  against  you. 

Again ;  you  say  the  act  is  unconstitutional,  because  it 
disfranchises  a  citizen,  and  renders  him  ineligible  to  of- 
fice, without  the  comu^ission  of  an  infamous  crime  ;  and 
finally,  that  it  inflicts  an  unusual  punishment,  whereas 
the  constitution  forbids  the  infliction  of  cruel  or  unusual 
punishments.  Of  the  power  of- the' court  •to  decide  on 
these  questions  of  unconstitutionality,  we  have  here  first 
to  remark,  that  the  court  entertains- no  doubt  that  power 
does  unquestionably  rest  on  every  legal  tribunal.  The 
constitution  of  the  land  binds  equally  the  legidature  and 
the  courts ;  and  the  courts,  in  the  exercise  of  their  legiti- 
mate functions,  may  decide,  when  called  upon,  that  the 
legiriature  has  transcended  its  authority.  If  the  legisla- 
ture, for  instance,  in  some  act  it  passes,  shall  enjoin 
religious  or  test  oaths,  in  direct  contravention  of  the  con- 
stitution, nhe  great  charter  of  all  our  rights,  the  courts 
will  declare  that  act  unconstitutional  and  void.  And, 
again,  our  constitution  expressly  disqualifies  any  man 
from  holding  the  office  of  judge  over  sixty  years  of  age : 
but  if  by  a  law  of  the  legislature  to  that  efiect,  a  judge, 
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N'W  YORK,  regardless  of  the  constitutional  restriction,  holds  on  still 

^^J^^^^    beyond  that  age,  and,  we  will  suppose,  tries  and  convicts 

The  People   a  person  of  a  capital  offence,  and  passes  sentence'  on  him, 

Ja  b  B  k  ^^  pursuance  of  which  he  is  executed,  the  judge  would 
be  a  murderer.  He  had  no  more  right  than  any  other 
citizen  to  doom  that  fellow-citizen  to  death ;  and  if  tried 
before  a  court,  that  court  must  pronounce  that  judge  guilty 
of  murder.  If,  in  a  word,  the  people  in  their  supreme 
authority  impose  restraints  upon  the  legislature,  the  courts 
must  follow  the  sovereign  dictation  of  the  people,  and  dis- 
obey the  legislature.  .    -  ■ 

And  now,  of  the  constitutional  points  in  question  :  And 
first,  of  that  which  ordains,  that  "  no  citizen  shall  be  dis- 
franchised but  by  due  course  of  law,  and  the  trial  of 
his  peers."  On  this  objection  a  very  few  words  will  be 
sufficient.  A  grand  jury  has  found  an  indictment  in  due 
form  against  you,  and  a  jury  of  your  peers  have  heard 
your  trial  under  th'at  indictment,  and  found  you  guilty. 
You  are,  therefore,  convicted  in  due  form  of  law ;  and  we 
cannot  agree  with  you,  that  the  legislature  are  inhibited 
from  disfranchising  a  citizen  but  on  conviction  of  an  in- 
famous crhne. 

We  come  next  to  consider  what  we  are  to  understand 
by  unusual  punishments.  In  1688,  when  William  and 
Mary  came  to  the  throne  of  England,  on  the  abdication 
of  James,  this  act,  which  we  have  copied,^  was  first  in- 
troduced to  restrain  an  inhuman  practice,  which  had 
crept  into  the  law,  of  cutting  off  the  ear,  slitting  the 
nose,  and  maiming  the  persons  of  offenders.  And  this 
act  has  continued  ever  since.  But  what  has  been  the 
construction  of  it,  and  the  practice  under  it  1     Men  have 
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been   disfranchised   and  deprived   of  their  eligibility  to  N'W  YORK, 
office  in  every  period  of  the  law  since,  and  the  exception     ""^ 
now  taken  was  never  heard  of  before.    Besides,  the  di-  The  People 
rect  operation  of  many  of  our  most  wholesome  laws  vir-  ,     ,  T:   , 

*  •  Jacod  Barker. 

tually  disfranchises  men  every  day.  Ton  contend  that 
the  right  of  being  elected  to  office,  aqd  of  voting  for  men 
to  office,  are  correlative,  and  must  exist  together,  or  both 
perish.  How,  then,  can  you  reconcile  with  the  constitu- 
tion the  provisions  of  the  law  which  effectually  prevent  a 
man  from  being  eligible  to  office,  who  may  happen  to  be 
actually  imprisoned  for  debt;  and  where,  on  the  other 
band,  is  the  elector's  boasted  privilege,  when  perhaps  his 
favorite  candidate  may  be  confined  under  process  for 
debt,  or,  perhaps,  serving  out  a  most  ungracious  sen- 
tence in  the  penitentiary  or  state  prison?  Or,  again, 
where,  even  in  a  case  of  a  different  description,  that  can- 
didate holds  a  judicial  office,  and  so  cannot  be  elected  by 
the  constitution  to  any  office  in  the  gift  of  the  people?, 
and  so  of  a  clergyman,  who,  under  our  state  constitution, 
can  bold  no  political  office  ?  Other  cases  might  be  pointed 
out  if  necessary. 

Therefore,  the  defendant's  points  have  all  failed  him, 
and  we  shall  conclude  by  repeating  our  opinion,  that  the 
statute  of  1816,  to  restrain  duelling,  is  only  annulled  as 
to  the  2d  section,  which  requires  the  test  oath,  and  is 
valid  in  all  the  remaining  parts,  and  that  Jby  the  finding 
of  the  jury  we  must  pronounce  on  you  the  sentence  of 
the  law.  We  feel  constrained,  also,  to  pronounce  one 
word  of  reprobation  on  the  direful  practice  of  duelling, 
to  which  the  defendant  himself  assented  most  fully  in 
his  argument.  It  is  a  practice  most  abhorrent  to  rea- 
son, to  humanity,  and  to  religion.    By  it  many  of  our 
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N'W  YORit,  best  citizens  have  been  destroyed — many  a  worthy  family 

^^        '   rendered  miserable.     We  are  bound  by  every  sanction 

THfj  People   to  lend  onr  aid  to  extinguish  it.    The  sentence  of  the 

Jacob Barke    ^^^  therefore,  is,  "that  you  be  incapable  of  holding,  or 

Being  elected  to,  any  post  of  profit,  trust,  or  emolument", 

civil  or  military,  under  this  state." 


GENERAL    SESSIONS. 

NEW  YORK,  SEPTEMBER,   1823. 


The  People 

vs. 

Samuel  B.  H,  Juddh.  ^ 


>  Libel. 


Hugh  Maxwell,  District  Attorney,  and  William  M. 
Price,  Counsel  for  the  prosecution. 

Messrs.  Bogardus,  Van  Wyck,  Fay,  and  Scott,  Coun- 
sel for  the  prisoner. 

Postponer        The  indictment  in  this  case  had  been  found  in  July 

^e"^*'  Crim.  ^®^"^  '^^^J  ^^^  ^^^  ^^^®  ^^^  ^^^  moved  for  trial  by  the 
LawCiis.482.  District  Attorney. 

Mr.  Van  Wyck  of  counsel  for  the  defendant,  moved 
for  a  further  continuance  of  the  case,  in  support  of  ^vhich 
he  read  affidavits  stating  that  no  information  had  been 
received  from  A.  Burr,  Esq.,  the  counsel  which  had  been 
employed  by  the  defendant  to  prosecute  his  application 
to  the  supreme  court  for  a  certiorari,  and  that  he  had 
been  guilty  of  no  negligence  in  his  efforts  to  procure  the 
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decisioD  of  that  court.    Mr.  Scott,  on  the  same  side,  re-  Ninr  YORK, 
capitulated  the  facts  set  forth  in  the  affidavits,  and  en-    ^^^^ 
forced  the  reasons  that  had  been  offered  by  his  associate   The  People 
counsel.     The  public  prosecutor  waived  a  reply ;  and  the      joTlu 
Recorder,  in  pronouncing  the  unanimous  opinion  of  the 
court,  expressed  very  palpable  and  satisfactory  reasons 
why  the  motion  was  refused* 

Mr.  Yan  Wyck  then  renewed  his  motion  for  a  postpone- 
ment of  the  trial,  on  the  ground  of  the  absence  of  five 
very  material  witnesses  for  the  defendant  This  motion 
was  also  grounded  upon  an  affidavit  of  the  defendant, 
averring  that  one  of  the  witnesses,  as  he  was  informed 
and  verily  believed,  was  at  Boston,  one  at  Morristown, 
N.  J.,  one  (Dr.  Francis)  at  Albany,  and  two  others  in  dif- 
ierent  parts  of  this  state.  The  motion  was  supported  at 
^Dsiderable  length  by  Messrs.  Bogardus,  ¥«n  Wyck,  and 
Scott,  ia  behalf  of  the  defendant 

The  court  overruled  the  motion,  and  stated,  that  as 
process  from  this  state  cannot  compel  the  attendance  of 
persons  in  Boston  or  Morristown,  the  affidavit  presented 
no  sufficient  ground  for  the  continuance  of  ihe  <;ase,  so 
far  as  related  to  those  two  witnesses.    For  witnesses  in 
our  own  state  fourteen  days  were  allowed;  and  more 
than  that  length  6(  time  had  been  suffered  to  elapse  since 
the  decision  of  the  supreme  court  in  August,  if  any  such  ^ 
decision  had  been  made.    The  defendant  had  been  in-  Cas.  73*   See 
dulged  with  as  ample  time  as  was  allowed  in^  civil  cases,  *^"^»  p.»,30. 
or  even  in  cases.of  life  and  death.    The  court  were,  there- 
fore, unanimous  in  refusing  th6  motion,  on  the  ground 
that  the  defendant  had  not  used  due  diligence  to  procure 
his  witnesses,  if  they  were  necessary  for  his  defence. 
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N'W  YORK,  The  case  of  Mrs.  Foot  was  adverted  to  by  the  court,  as  a 
^^ '       '    much  stronger  one  than  the  present,*  in  which  a  similar 
The  People    motion  had  been  denied. 


V. 

Judah; 


Mr.  Bogardus  here  abandoned  the  defence. 

Mr.  Van  Wyck  claimed  to  be  informed  who  were  the 
prosecutors  in  the  action,  and  stated  that  Dr.  Francis  (as 
he  was  advised)  had  expressed  an  acknowledgment  of 
satisfaction  in  the  case,  and  that  the  other  persons  named 
in  the  indictment  as  persons  libelled,  did  not  solicit  nor 
desire  the  prosecution  of  the  defendant. ' 

The  court  decided  that,  as  it  was  a  case  in  which  the 
Attorney  for  the  people  prosecuted,  it  was  not  compe- 
tent to  inquire  who  might  have  solicited  it,  especially  as 
it  was  not  in  the  power  of  individuals  to  compromise  or* 
control  it. 

A  jury  was  then  empannelled  and  sworn,  and  the  trial 
proceeded. 

H.  Maxwell,  Esq.,  District  Attorney,  in  opening  the 
case  to  the  jury,  remarked,  that  it  was  an  indictment  for 
a  libel,  charging  the  defendant  with  the  publication  of  a 
libellous  book,  entitled  "Gotham  and  the  Gothamites." 
In  the  performance  of  his  public  duty  he  had  selected  four 
libels  which  it  contained,  bearing  upon  different  respecta- 
ble individuals,  who  were  grossly  and  wantonly  aspersed 
by  the  author.  It  certainly  was  not  necessary,  nor  did 
he  conceive  it  to  be  proper,  to  swell  the  indictment  to  an 
unwieldy  size,  by  including  in  it  all  the  libels  which  that 
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volume  contained.    In  the  selection  he  had  made,  four  N'W  YORK, 
instances  had  been  taken  of  individuals  of  different  pro-    ^P*'  *®®* 
fessions,  pursuits  and  circumstances  in  life,  which  would    yy^^  People 
indicate  the  general  and  widely-extended  malice  of  the  ^• 

author,  against  the  most  respectable  men  in  our  city.  In 
the  range  of  his  rancour,  it  would  be  seen  that  mechan- 
ics, merchants,  physicians,  lawyers  and  divines  were  all 
included.  Whether  the  book  was  published  for  the  pur- 
pose of  exciting  public  feeling,  to  fill  his  pockets,  or 
gratify  his  malignity,  would  be  left  for  the  defendant  to 
explain.  Never  had  a  publication  been  issued,  within 
his  knowledge,  in  this  country,  containing  so  many 
wicked,  false  and  malicious  libels  as  the  present. — It 
had  been  inquired  by  the  counsel  for  the  defendant,  who 
are  the  prosecutors?  To  this  he  could  readijy  reply, 
that,  as  public  prosecutor,  he  (Mr.  M.)  had  taken  up  the 
book,  and  framed  the  charges,  without  consulting  the  in- 
dividuals who  were  named  in  the  indictment.  There 
were  many  who  would  doubtless  have  come  forward  and 
made  their  complaint ;  but,  standing  in  the  relation  which 
he  did  to  the  community,  he  had  thought  it  most  com- 
ported with  the  ends  of  public  justice,  to  select  the  indi- 
viduals as  he  did,  from  various  professions  and  different 
ranks  in  life. . 

The  two  first  counts  in  the  indictment  were  for  a  libel, 
(ihe  one  for  a  printed,  and  the  other  for  a  manuscript 
one,)  on  General  Jonas  Mapes,  of  this  city ;  a  man  whose 
character  for  industry  and  integrity  was  above  reproach, 
and  whose  conduct  as  a  military  officer  during  the  late 
war  was  unexceptionable.  He  was  now  moving  in  the 
ranks  of  prirate  life,  with  a  respectable  family,  and  a 
property  acquired    by  honest  exertion.      He  had  been 
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N'W  YORK,  elevated  to  an  honorable  eminence  by  the  confidence 
^^  ■       'of  the  people,  and  whilst  reposing  in  the  shade  of  retired 

The  People  life  was  attacked  in  the  most  wanton  and  infamous  man- 
J  dah  ^®^  ^^  *'^®  defendant.  Mr.  Maxwell  had  not,  he  said, 
deemed  it  necessary  to  go  and  inquire  of  such  a  man,  will 
you  prosecute  the  libeller:  had  he  done  so,  what  would 
have  been  the  answer?  The  veteran  citizen  would  have 
said  no  to  the  application  ; — my  life  and  my  character,  he 
would  have  replied,  are  a  shield  against  reproach.  It  is 
not  necessary  that  I  should  step  forth  to  defend  them. 
When  their  purity  and  integrity  are  assailed,  there  are 
laws  in  the  community  to  punish  the  assailant.  A  public 
prosecutor  has  been  appointed  for  the  very  purpose  of  pro- 
tecting the  rights  of  the  citizen ;  and  courts  of  justice 
have  been  instituted  to  inflict  exemplary  punishment  for 
their  violation.  General  Mapes  is  a.  mechanic ;  but  it  is 
not  mechanics  alone  that  the  defendant  has  attacked. 
Even  the  ministers  of  our  holy  religion  are  not  exempted 
from  the  reach  of  his  malice. 


The  third  count  in  the  indictment  recites  a  libel  upon 
Professor  Moore,  of  Columbia  College ;  a  man  than  whom 
no  one  devotes  himself  more  assiduously  to  the  education 
of  youth,  and  the  functions  of  his  sacred  duty.  He  is  a 
gentleman  who  takes  no  part  in  the  passing  contentions  of 
the  day.  He  participates  in  none  of  the  conflicts  of  party 
politics  pr  domestic  strife  ;  and  yet  he  is  drawn  from  his 
retirement,  exposed  to  the  vulgar  gaze,  and  held  up  to  the 
public  eye  as  an  object  of  scorn  and  contumely. 

The  fourth  and  fifth  counts  in  the  indictment  consist 
of  libels  upon  Samuel  S.  Gardiner,  Esq.,  and  Dr.  John 
W.  Francis,  of  this  city.    The  former  is  a  counsellor  at 


KEtORTS    OF   CRIMINAL   LAW  CASfi^?.  31 

lavr,  holding  a  respectable  rank  both  at  the  bar  and  in  so-  N'W  YORK, 
ciety.    He  was  a  member  of  the  last  legislature,  and  pos*       ^ ' 
sesses  ah  irreproachable  character.    The  latter  is  a  phy-    xhe  People 
sician,  well  known  in  this  city,  of  high  professional  attain-      ^' 
ments,  and  of  unblemished  reputation. 

Thus  it  will  be  seen,  said  Mr.  M.,  that  the  defendant, 
if  we  prove  him  to  have  been  the  author  of  the  book,  has 
libelled  all  the  professions  in  the  community.  It  is  but  ^ 
a  small  comparative  number  that  the  indictment  em- 
braces. There  is  scarcely  any  man  of  consideration  in 
oar  city  whose  character,  either  public  or  private,  has  not 
been  directly  or  indirectly  attacked.  Mr.  Maxwell  then 
read  from  the  book  entitled  Gotham  and  the  Gothamites, 
the  passages  laid  in  the  indictment,  and  concluded  by 
remarking  that  he  had  no  wish  to  excite  any  sensibility 
in  the  minds  of  the  jury,  beyond  that  measure  of  honest 
indignation  which  every  fair  and  honorable  man  must 
feel  at  the  exhibition  of  such  a  wanton  and  scurrilous 
libel. 

The  witnesses  were  then  called,  and  Mr.  Z.  Homans 
testified,  that  he  purchased  the  book  entitled  Gotham  and 
the  Gothamites  at  the  bookstore  of  Solomon  King. 

James  Tan  Orden,  the  printer  of  the  book,  testified  that 
the  contract  for  printing  it  was  made  with  Solomon  King, 
and  the  copy  furnished  by  him.  He  also  identified  four 
pieces  of  manuscript  of  the  book,  to  which  the  testimony 
of  subsequent  witnesses  relate. 

Robert  May  wood  and  Edward  M.  Murden,  both  testi- 
fied iheir  knowledge!  of  the  defendant's  hand-writing,  and 
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N'W  YORK,  identified  the  pieces  of  manuscript  referred  to  By  Mr. 
®^^'       '    Van  Orden,  as  being  in  the  hand-writing  of  the  defend- 

The  People    ant.      •  • 

T. 


Judah. 


Mr.  Murden  also  proved  the  signature  of  the  defendant 
to  a  bond  of  indemnity  executed  on  the  2d  of  June,  1823, 
in  which  the  defendant  acknowledged  himself  to  be  the 
author  of  the  book  entitled  Gotham  and  the  Gothamites, 
and  bound  himself  to  save  harmless  the  before-named 
Solomon  King  from  any  proisecution,  costs,  or  damages, 
to  which  he  might  become  subject  by  the  publication  of 
the  same. 

An  anonymous  letter  was  then  offered  in  evidence  by 
Mr.  Maxwell,  post-marked  June  26tb,  and  addressed  to 
Dr.  Townsend,  of  this  city,  stating  in  substance  that 
a  publication  had  just  been  issued  from  the  press,  con- 
taining a  severe  libel  upon  his  (Dr.  T.'s)  character,  and 
advising  him  to  possess  himself  of  the  same,  for  the  pur- 
pose of  disproving  the  charges  which  the  publication  con- 
tained. • 

In  this  stage  of  the  case  a  side-bar  consultation  was 
held  between  the  defendant  and  his  counsel,  when  Mr. 
Van  Wyck  stated  to  the  court  that  the  cause  having  been 
brought  to  trial  at  this  term  contrary  to  his  expectation, 
so  that  the  defendant  was  deprived  of  witnesses,  who,  if 
they  could  not  relieve  the  case,  might  at  any  rate  present 
circumstances  of  mitigation,  the  defendant,  as  advised  by 
his  counsel,  had  determined' to  make  no  further  resistance 
to  the  prosecution.  Mr.  V.  W.  further  stated]  that  the 
defendant,  as  he  was  advised,  was  only  niinsteen  years  of 
age :  that  he  had  perhaps  been  led  on  to  this  act  of  in- 
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diBcretioii  by  the  insarumentality  of  others ;  and  he  hoped  N'W  YORK, 
at  all  events,  that  the  court  in  measuring  out  the  punish-     JLi,^,^^ 
ment  would  confine  its  consideration  to  the  cases  laid  in    The  People 
the  indictment ;  more  especially  as  this  prosecution  could       j„I1k 
» be  no  bar  to  future  indictments  at  the  instance  of  other 
individuals,  and  which  the  court  would  have  no  power  to 
restrain  or  control.      He  also  expressed  the    hope  and 
expectation,  that  the  court  would  allow  the  defendant  a 
reasonable  time  in  which  to  lay  the  affidavits  in  support 
of  the  circumstances  of  mitigation  to  which  he  bad  al- 
luded. 

Mr.  Maxwell  observed,  that  he  should  expect  the  court 
to  look  at  the  whole  book,  and  decide  upon  the  case 
with  reference  to  the  whole  subject  matter.  This  would 
te  necessary,  as  in  all  other  cases,  for  the  purpose  of 
determining  the  quo  ammo  of  the  defendant.  He  there* 
fore  gave  this  notice,  that  the  defendant  might  prepare 
and  offer  his  affidavits  of  mitigation,  co-extensive  with  the 
whole  book. 

# 

Mr.  Price,  of  counsel  for  the  prosecution,  also  referred 
to  th6  case  of  Harry  Croswell,  who  was  indicted  many 
years  ago  for  a  libel  upon  Thomas  Jefferson.  He  was 
the  publisher  of  a  uew^aper  called  the  Balance,  and 
the  court  permitted  newspapers  published  by  the  de- 
fendant, other  than  that  containing  the  libel,  to  be  given 
in  evidence,  for  the  purpose  of  showing  the  quo  animo  of 
the  defendant. 

Some  colloquial  discussions  ensued,  when  the  Recorder 
observed,  that  it  was  the  defendant's  right  to  submit  af* 
fidavits  to  the  court  in  mitigation   of  the   punishment. 

Vol.  II.  5 
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N'W  YORK,  So,  also,  it  would  be  competent  for  the  public  prosecutor 
s^^^^^^,^^^    to    offer    affidavits    ia    aggravation    of  the    defendant's 

The  People  Crime.  The  Recorder,  then,  in  a  brief  but  appropriate 
Judkh  manner,  charged  the  jury,  that  in  cases  of  this  sort,  they 
were  made,  by  the  constitutional  law  of  this  state,  judges 
both  of  the  law  and  the  fact.  All  that  was  left  for  the 
court  to  do,  in  the  present  case,  was  to  state  what,  in 
their  judgment,  constituted  a  libel,  and  their  opinion  of 
the  evidence  adduced  to  prove  it.  They  should  not 
attempt — neither  indeed  was  it  in  the  power  of  the  court, 
to  control  the  verdict  of  the  jury.  There  were  two 
prominent  questions  which  the  jury  were  called  upon  to 
try  :  1st.  Whether  the  publication  is  in  fact  libellous  ; 
and  2dly.  Whether,  if  it  is  so,  the  defendant  is  the  author 

^  Gas" 354*^  ^'  publisher.  A  libel,  was  a  writing,  either  printed  or 
otherwise,  which  represented  a  man  in  a  light  to  expose 
him  to  public  ridicule  or  contempt.  If  this  publication 
was  of  such  a  character,  it  would  he,  clearly  libellous. 
The  next  question  would  be,  .whether  the  testimony  was 
such  as  would  warrant  the  jury  in  rendering  a  verdict 
*  againist  the  defendant.  On  this  point  His  Honor  briefly 
adverted  to,  and  recapitulated  the  testimony.  He  ob- 
served, that  the  liberty  of  the  press  was  a  right  which 
should  be  sedulously  guarded;  and  in  canvassing  the 
pretensions  of  candidates  to  public  office,  and  in  ex- 
amining their  claims  and  qualifications  for  official  trusts, 
much  latitude  should  be  allowed ;  but  if  it  should  be  per- 
mitted to  invade  the  sanctity  of  private  repose,  and  to 
draw  into  public  discussion  the  merits  or  demerits  of  in- 
dividual character,  no  person  in  the  community  could  be 
safe.  Our  wives  and  our  children  might  become  sub- 
jects of  public  animadversion,  and  the  greatest  blessing 
of  a  free  {government  be  converted  into  its  bitterest  curse. 
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Such  a  state  of  things  would  be  al  var  with  that  liberty  NHI^  YORK, 

of  the  press  which  every  good  citizen  was  bound  to  sup- 

port  and  defend.  The  People 


The  jury  retired,  and  in  a  few  minutes  returned  into 
court  with  a  verdict  of  Cfuiliy. 

The  District  Attorney  then  suggested  to  the  court, 
whether  it  was  not  expedient  and  proper  that  the  defend* 
ant  should  be  taken  into  custody.  It  appearing  that  he 
was  under  a  recognizance  himself  in  the  sum  of  $5000, 
and  two  sureties  in  the  sum  of  $2000  each,  the  court 
held  that  the  bonds  were  sufficient 

General  Bogardus,  of  counsel  for  Judah,  interposed 
an  objection,  on  the  ground  Ihat  the  averments  relative 
to  the  identity  of  the  persons  said  to  have  been  libelled^ 
had  not  been  proved.  J.  M.,  he  said,  were  the  initials 
of  many  other  persons  in  the  city  besides  Cieneral 
Mapes.  On  the  authority  of  the  case  of  Yan  Yechten 
Y.  Hopkins,  in  Johnson's  Reports,  the  court  overruled 
the  objection.  The  defendant  then  made  a  long  address 
to  the  court ;  after  which  the  Recorder  proceeded  to  pass 
sentence,  which^  as  he  observed,  the  court  was  compelled 
to  do,  after  a  fair  hearing  by  a  jury  of  the  country. 
There  can  be  no  doubt,  said  the  Recorder,  that  you 
wrote  the  book.  The  handwriting  of  the  original  manu* 
script  was  clearly  proved;  independently  of  which,  a 
bond  of  indemnity,  under  your  own  hand,  was  shown  to 
have  been  executed  by  you,  to  save  harmless  Solomon 
King,  the  publisher,  and  in  which  you  expressly  avow 
yourself  to  have  been  the  author  of  the  worlc.  The  only 
remaining  questions  are,  whether  the  publication  be  li- 
bellous or  not ;  and  if  so,  what  shall  be  the  measure  of 


▼. 

Judah. 
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N'W  YORK,  punishment.  The  law  has  laid  down  a  clear  and  cer- 
^^ '  '  tain  rule  for  the  definition  of  every  ofience  for  which  a 
The  People  man  Can  be  ^  arraigned.  It  is  elucidated  in  such  a  way 
J  d  h  ^^^^  ^'  ^^  scarcely  possible  for  a  man  not  to  know  whether 
he  has  committed  a  crime  or  not  The  Almighty  has 
likewise  given  us  a  moral  sense  to  distinguish  between 
right  and  wrong.  The  social  relations — parental  duty, 
and  filial  affection,  for  instance,  are  the  spontaneous  sen- 
timents  of  our  nature ;  and  equally  perceptible  is  the 
moral  feeling  that  it  is  wrong  to  injure  our  fellow-man. 
But  of  all  offences,  those  are  the  most  strange  in  which 
the  offender  attempts  to  injure  others  without  benefit  to 
himself.  Of  this  description  is  the  libeller.  The  felon 
and  the  robber  expect  to  enrich  themselves  by  the  spoils 
of  their  victim  ;  but  the  defamer  takes  away  from  a  man 
his  reputation,  without  adding^  to  his  own.  In  the  laiv 
g\iage  of  the  poet — 


<*  YTho  steals  my  purse  steals  trash— ♦*•*♦ 
Bat  he  who  filches  from  me  my  good  name, 
Robs  me  of  that  which  not  enriches  him, 
And  makes  me  poor  in^ked/' 


Most  justly,  therefore^  does  our  law  class  libels  with 
crimes.  It  is  in  vain  to  say  tha't  the  liberty  of  the  press 
is  in  danger  by  restraining  its  licentiousness.  In  its  hon- 
est and  proper  use  it  is  a  blessing :  its  abuse  is  a  curse. 
The  line  of  distinction  between  them  is  as  clearly  drawn 
as  in  the  use  and  abuse  of  the  elements.  The  elem^it 
of  fire,  for  instance,  is  indispensable  to  the  wants  of  man. 
It  is  a  valuable  agent  for  the  preservation  of  health.  It 
prepares  his  daily  food — protects  him  from  the  vicissi* 
tudes  of  weather,  and  the  inclemency  of  frost:    these 
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are  ils.Iqltiiiiate  uses.    Bat  is  this  an  excuse  linr  the  in-  "^^  YC«K, 
oendiajy  ?    Will  diis  pratect  the  wretch  who  sets  fire  to      ^        ^ 


his  neighhoi's  house?.  The  author  who  writes  with  the 
honest  purpooe  of  eonecdng  the  vices  of  the  day,  who 
exposes  iniqiiity  and  fraud — or  who  canvasses,  with  free- 
dom and  fidmessy  the  pretensions  of  a  man  who  aqpires 
to  poblic  trust  and  fiivor,  should  be  viewed  with  a  favorable 
eye.  Troth  is  nsefhl  to  the  poblic,  when  it  relates  to  pob- 
lic interests  and  objects ;  and  if  the  views  of  the  Writer 
are  correct  and  honest,  his  eflforts  will  be  crowned  with 
the  public  approbation.  Bat  it  is  impossible  that  we 
aboold  aothorize  attacks  on  individoals,  which  are  caico* 
lated,  withoot  doing  any  good  whatever,  to  inflict  pain 
and  distress.  Too  say  in  your  address  to  the  coort,  that 
your  book  is  not  libelloos.  Look  to  that  portion  of  it  con* 
taiQcd  in  the  indictment 

«The  Recorder  then  read  from  the  book  those  para- 
graphs relating  to  General  Mapes,  Dr.  Francis,  S.  S. 
Gardiner,  Esq.,  and  Pn^essor  Moore.  They  are  too 
abusive  in  their  character,  and  too  disgraceful  to  the  ao* 
thor,  to  justify  a  republication.  In  the  course  of  his  com- 
ments upon  them,  the  Recorder,  with  suitable  reprobation, 
pointed  oat  their  malignant  character  and  injurious  ^en* 
dency.  He  would  appeal  to  any  unbiassed  and  unsophis* 
ticated  mind,  to  say  whether  it  was  not  an  unkind  and 
unfeeling  attack  upon  General  Mapes :  a  man  who  had 
been  the  builder  of  his  own  fortunes ;  a  man  of  inoffen- 
sive and  unassuming  manners,  of  integrity,  respectability, 
and  worth.  The  libel  ridiculed  his  profession,  and  held 
him  up  to  pubKc  scoff  and  ridicule.  It  was  impossible 
to  excuse  such  conduct  Dr.  Francis,  also,  a  man  emi- 
nent in  his  profession,  was  derided  and  ridiculed.    Among 
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N'W  YORK,  other  things  be  was  scoffed  at  for  wearing  spectacles. 
^ '  *     '    This  probably  arose  from  a  defect  of  vision ;  but  supix>8e 

The  People  it  did  not^where  is  the  advantage  to  the  public  that  an 
J  7:  '  individual  should  be  lampooned  on  account  of  his  dress  ? 
It  was  not  to  be  endured.  Such  licentiousness  would 
produce  a  shock  and  convulsion  in  society.  The  re- 
cesses of  families  would  be  broken  into,  and  society  un- 
hinged. If  the  character  of  individuals  is  thus  to  be  torn 
in  pi^es,  the  consequences  would  be,  either  open  violence, 
or  private  assassination.  Mr.  Gardiner,  who  is  next  at- 
tacked, is  a  respectable  member  of  the  bar,  and  of  the 
legislature.  How  has  he  deserved  the  abuse  you  have 
bestowed  ?  If  in  these  cases  the  reputation  of  those  who 
were  attacked  have  suffered  no  injury,  it  is  owing  to  their 
weight  of  character,  and  the  insufficiency  of  the-  libel  to 
depress  them.  But  continual  droppings  will  wear  the 
solid  rock,  and  to  perpetual  attrition  even  adamant  will 
yield. 

But  beyond  these  cases,  you  go  to  a  man  unconnected 
with  the  bustle  of  the  world :  to  Professor  Moore.  He 
is  a  gentleman  of  great  attainments  in  literature ;  one  of 
the^  best  Greek  scholars  in  the  country,  and  a  valuable 
officer  in  our  university.  He  mingles  in  none  of  our 
political  strifes ;  possesses  a  pure  moral  character,  and 
valuable  reputation,  and  yet  he  is  held  up  to  ridicule ! — 
he  is  described  as  ^'  a  fellow  " — a  sort  of  language  which 
ordinary  courtesy  does  not  appropriate  to  •gentlemen — 
represented  as  wanting  ability,  and  in  dress  and  appear- 
ance resembling  an  ourang-outang :  this,  too,  in  a  par- 
agraph in  which  you  say  he  <<  has  the  ten  commandments 
in  his  eye,  for  he  seems  determined  to  look  nothing  of 
heaven  above,  or  of  the  earth  beneath,"  is  di&ne  by  turn- . 
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ing  one  of  your  own  commandments,  and  of  mine,  into  N'W  YORK, 
ridicule.  And  yet  in  your  address  to  the  court  you  have  .^l^^^^^ 
said  the  hook  is  not  libellous  !  Either  you  or  the  court  The  People 
and  jury  are  mistaken.  And  have  we  Iweii  asleep,  or  ^  T\ 
could  the  jury,  unless  infatuated,  say,  without  a  palpable 
Yiolation  of  their  oaths,  that  it  is  other  than  a  scandalous 
libel — a  libel  too  of  a  very  malignant  character  1  To  lash 
Tice  is  justifiable ;  but  this  book  is  calculated  to  creatS 
breaches^of  the  peace — to  excite  the  angty  passions — to 
embitter  society,  and  to  scatter  its  path  with  thorns.  A 
more  signal  proof  of  this  tendency  cannot  be  furnished 
than  by  your  own  conduct.  You  have  pressed  it  upon 
the  court,  that  so  great  was  the  exasperation  of  the  public 
mind  you  could  not  have  a  fair  trial  in  thi&  city.  If  what 
youjsaid  be  true,  of  a  great  and  respectable  community, 
what  must  have  been  its  moral  sense  of  the  cause  that 
excited  it  ?  The  court  indeed  believed  that  an  impartial 
jury  could  be  found ;  and  has  no  doubt  but  you  greatly 
overrate  the  effect  of  the  publication  upon  the  mass  of 
the  people.  But  your  own  showing  tests  the  bearing  of 
the  libel  upon  the  peace  of  society. .  In  these  remarks 
I  confine  myself  to  the  parts  of  the  book  laid  in  the  in- 
dictment. Hearing  of  the  public  proceedings  to  be  .had 
upon  it,  I  have  not  read  a  syllable  besides.  But  those 
passages,  in  the  opinion  of  the  court,  contain  as  gross  and 
palpable  a  libel  as  was  ever  framed  by  mortal  man.  You 
are  a  student  at  law:  any  book  of  jurisprudence  you 
opened  would  show  you  it  was  so.  You  must  have 
perfectly  well  known  that  it  was  a  libel;  and  there  is 
conclusive  evidence  that  you  did  so  regard  it.  Other- 
wise, why  give  King  a  promise  of  indemnity  7  The  au- 
thor of  a  praise-worthy  volume  would  not  ^dishonor  him- 
self by  giving  such  a  bond.    Indemnity  for  what  ?  Would 
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K'W  YORK,  the  writer  of  **  a  moral,  a  virtuous,  a  religious  work," — 

^^'       '    a  treatise,  for  instance,  on  filial  piety,   think  of  giving 

The  People    a  bond  of  indemnity  to  the  publisher  1    But  this,  concla- 

j  ]J'  h  ^^®  ^^  ^^  ^^»  ^^  ^^^  ^^^  ^^^^  evidence  of  your  conscious- 
ness that  the  book  was  a  libel.  !&fter  it  was  published, 
you  wrote  an  anonymous  letter  to  an  individual,  in 
which  you  told  him  he  was  terribly  libelled  in  a  book 
called  Gotham  and  the  Gothamites,  published  by  one 
Solomon  King,  who  was  only  the  dupe  of  "  higher  foesJ^ 

4 

Under  these  circumstances  you  stand,  not  only  guilty  of 
writing  the  libels,  but,  according  to  your  own  view  of 
the  subject,  with  a  perfect  conviction  of  their  libellous 
character. 

Ebiving  thus  .stated  what  we  think  is  the  law  as  applied 
to  the  case,  it  now  becomes  our  duty  to  pronounce  in  what 
way  the  offence  shall  be  punished.  As  the  law  formerly 
stood,  libels  were  punished  by  fine«or  imprisonment  or 
both,  and  a  recognizance  for  future  good  behavior.  Under 
that  law  Mr.  Frothingham  was  imprisoned  for  a  libel  on 
Gen.  Hamilton,  and  Mr.  Greenleaf  was  fined  $700  for  a 
libel  on  Sir  John  Temple.  Our  legislature,  in  its  wis- 
dom, by  the  3d  section  of  an  act  relative  to  libels,  passed 
in  1805,  have  restricted  the  power  of  courts,  ^and  declared 
that  they  shall  not  imprison ,  in  case  of  a  libel  for  a  term 
exceeding  eighteen  months,  nor  impose  a  fine  exceeding 
five  thousand  dollars.  The  court  is  unanimous  in  the 
opinion,  that  under  this  act,  they  may  fine  or  imprison,  but 
.cannot  do  both  ;  nor  is  it  perfectly  clear  that  they  have  the 
power  to  put  the  party  under  a  recognizance.  As  this*  is  so, 
whichever  alternative  we  select,  we  think  it  should  be  se- 
vere.  The  public  prosecutor  has  pressed  upon  us,  no  doubt 
from  the  best  and  fairest  motives,  without  any  personal 
hostility,  but  for  the  ends  of  public  justice,  that  we  should 
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imprison  you.      And   there  are   good  reasons  why  we  N*w  YORK, 
should  do  so.     You  are  a  young  man,  and  under  age.     ,^^*^-^^ 
If  we  fine  you,  the  payment  must  come  from  some  of  The  People 
your  friends.      This  would  be  punishing  an  innocent       .  T\ 
person  for  the  o£fence  of  the  guilty.     A  punishment  of 
that  kind  would  be  most  likely  to  prevent  a  repetition  of 
the  crime.     There  are^lifficulti^s  either  way.     If  we  im-         ^ 
prison,  some  will  think  the  term  we  assign  too  long ; 
others,  that  it  is  too  short.     Some  will  think  we  should  im- 
prison ;  others,  that  we  should  fine  you ;  and  of  those  who 
agree  we  should  fine,  some  may  think  us  unreasonably 
severe,  and  others  unreasonably  indulgent.     None  have 
a  right  to  censure  the  motives  of  our  judgment,  but  it  is 
the  right  of  all  to  form  their  opinion.     It  will  be  difficult 
to  make  either  side  sensible  that  we  have  taken  the  best 
coarse ;  but  so  long  as  the  tribunals  of  justice  make  the 
public  good  their  guide,  they  will  be  supported  by  gene- 
ral approbation,  and  by  their  own  consciences.     There 
are  reasons  why  we  should  impose  a   fine.    You  have 
respectable  connections,  whose  feelings  are  to  be  regard- 
ed, though  they  should  not  have  a  controlling  influence. 
You  are  a  young  man  coming  into  life :   you  have  re- 
ceived from  eminent  men  commendation  of  your  talents  ; 
but  you  have  shamefuUy  abused  those  talents.    Impris- 
onment may  sully  your  character  and  prospects.    Inde- 
pendent of  that.  Dr.   Hammersley,  a  respectable  physi- 
cian, has  sent  us  a  certificate,  stating  that  be  has  attended 
you  for  some  years  lor  a  pulmonary  afiection  of  the  chest, 
and  that  imprisojiment  might  injure  your  health.    On  the 
whole,  the  court  have  concluded  to  fine  you,  and  the  fine 
must  be  large — so  large  as  perhaps  may  clause  imprison- 
ment. 
Vol.  II.  6 
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N'W  YORK,  The  Recorder  then  sentenced  the  prisoner  to  pay  a 
^^*'  *  '  fine  of  four  hundred  dollars,  and  to  stand  committed  until 
The  People   the  judgment  is  compilied  with. 

V.  ■ 

.   Jadah. 


OYER  AND  TERMINER. 

NEW  YORK,  JULY,  1800. 

The  J^eaple 

vs.  \  Rape. 

«  Richard  D.  Cr<mcher. 

Present-^Honourable  Egbert  Benson^  Justice. 
Honourable  Richard  Varick^  Mayor. 
Honourable  Richard  Harison^  Recorder. 
Sdah  Strangy  Alderman. 

Cadwallader  D.  Colden,  Attorney  General. 

The  facts  of  this  case  were  as  follows.    The  prisoner 

On   an  la-  , 

I  dictmentfora  was  indicted  in  the  usual  form,  with  committing  a  rape 
'*PJ'  fi^te  "  ^^  *®  '^y  ^  Margaret  Miller,  a  young  gtrl  of  13 
riod  fixed  by  years  of  age,  the  daughter  of  Mrs.  Stockhaver,  whom 

JSei^jUdt!^  '^®» '»  *  *^^  ^®®^«  ^^^^^^  married. 

pends     more 

stitotion  Md      The  story  told  by  the  girl   was  as.  follows :    "  Mr. 

habite  of  body  Croucher  came  to  my   mother's,    Mrs.   Stockhaver's,   I 

than  upon  t^'.  don't  know  how  long  ago,  to  sell  some  stockings :  he 

used  to  come  every  day.    One  night  he  asked  my  mamma, 

if  she  would  let  me  go  and  scrub  his  room  for  him,  at 
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Mr.  Riag's,  where  be  lived,  for  he  said  there  was  a  lady  N*W  YORK, 
and  gentleman  coming  to  look  at  some  linens  he  had.     "  ^' 
She  said,  at  first,  she  did  not  know  whether  I  might  or   The  People 
not  bat  she  at  last  consented.    He  said  he  wanted  me  to    ^    ^' 

^  Croueher. 

go  that  night,  so  that  I  might  be  there  very  early  in  the 
morning ;  and  that  I  might  sleep  with  a  servant  girl  in  the 
house,  if  I  woald  go.  So  I  went  with  him  to  Mr.  Ring's 
house,  in  Greenwich-street,  almost  by  Mr.  Rhinelander's 
brew-house.  He  told  me  to  go  up  stairs  to  a  room  in 
the  third  story,  and  he  would  follow;  it  was  about  9 
o'clock :  I  beard  the  clock  strike  8  some  time  before. 

"I  went  up,  and  he  followed,  and  took  me  through  a 
dark  entry  into  a  room  in  the  third  story.  He  told  nie 
the  servant  girl  would  come  and  sleep  with  me,  and  then 
he  locked  the  door,  and  took  out  the  key,  and  went  down. 
After  a  little  time,  he  came  back  and  locked  the  door 
inside :  then  he  took  and  undressed  me,  and  put  me  on 
the  bed ;  and  then  he  undressed  himself,  and  came  to 
bed  to  me.    He  used  force,"  &c. 

It  appeared  farther  by  the  testimony,  that  the  prisoner 
was  married,  or  at  least  came  to  live  with  Mrs.  Stock- 
haver,  in  two  or  three  days  after ;  and  that  they  often 
quarrelled,  and  were  in  habits  of  discord ;  the  pri- 
soner at  one  time  calling  Margaret  a  whore  in  the  pre- 
sence of  the  mother,  and  accusing  her  of  having  lain 
with  him  by  consent. 

It  was  contended  by  Mr.  Livingston,  on  the  part  of  ^ 

the  prisoner,  that  if  any  connection  had  taken  place  her 
tween  them,  it  was  by  consent.  He  observed,  "  if  any 
thing  improper  had  passed  between  them,  I  am  inclined  to 


Query? 
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N'W  YORK,  believe  that  it  has  been  with  her  consent    The  passions 

"  ^        '    may  be  as  warm  in  a  girl  of  her  age  as  in  one  of  more 

The  People   advanced  years,  and  with  very  little  enticement  she  may 

^    ^\         have  consented  to  become  his  mistress.    If  so,  the  law 

Croucher. 

acquits  him  ;  for  where  consent  is  given  after  ten  years 
of  age,  a  rape  cannot  exist.  But  it  is  said  her  youth 
renders  it  impossible  she  should  have  been  a  lewd  girl. 
Who  is  acquainted  with  the  dissolute  morals  of  our  city, 
and  does  not  know  that  females  are  to  be  found  living  in 
a  state  of  open  prostitution  at  the  early  ages  of  12  and  13 
years  ?  I  am  not  defending  the  conduct  of  the  prisoner ; 
I  will  suppose  he  is  guilty  of  having  most  shamefully  se- 
duced and  ruined  the  girl ;  but  the  moment  common  se- 
duction is  put  upon  the  same  footing,  and  confounded 
with  rape,  consequences  the  most  dreadful  are  to  be  ap- 
prehended. 

"  The  transaction  took  place  in  March,  and  we  hear 
nothing  of  it  in  that  month,  nor  until  the  middle  of 
June.  This  delay  is  not  satisfactorily  accounted  for.  If 
you  admit  of  the  excuse  now  given,  that  this  conceal- 
ment was  owing  to  dread  of  the  prisoner,  you  put  an  ex- 
cuse into  the  mouth  of  every  witness  who  may  chooise  to 
appear,  and  commence  a  similar  prosecution  from  per- 
sonal motives  or  revenge,"  &c. 

Colden,  Attorney  General.  It  is  admitted,  that  if  the 
child  is  to  be  believed,  that  you  must  convict  the  pris- 
oner. But  the  counsel  say  she  is  unworthy  of  credit, 
because  no  witnesses  are  brought  to  support  her  charac- 
ter. What  does  this  require  of  us  ?  That  we  should 
bring  witnesses  to  prove  that  this  infant  was  not  lustful 
in  her  cradle.     We  have  relied  upon  the  natural  pre- 
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somptioii  that  a  child  of  her  age  coold  not  hare  any  wan-  N'W  YORK, 
ton  desiies.    If  there  are  extraordinary  instances  of  so    ^ZL«^ 
early  a  hirth  of  the  passionsi  and  this  child  is  one  of  The  People 
them,  why  has  not  the  prisoner  brought  forth  witnesses    ^   7\^ 
to  prove  her  so  ?         ' 

Bui  tv>o  months  or  more  elapsed  before  she  eomplained. 
In  answer  to  this  objection,  let  it  be  first  recollected,  that 
during  all  this  time  she  was  living  with  the  prisoner. 
Let  his  conduct  to  her  be  remembered :  that  he  was  for- 
ever  beating  her,  turning  her  out  of  doors — driving  her 
from  her  bed — always  loading  her  with  the  most  reproach- 
fill  language.  By  such  conduct  he  excited  her  fears  to 
that  d^ree,  that,  as  the  witness  herself  says,  she  could  * 
not  cast  her  eyes  upon  him  without  feeling  terrified. 

It  is  said  by  the  counsel,  that  a  jury  cannot  be  justifia- 
ble  in  pronouncing  a  verdict  against  the  prisoner  in  such 

*  General  Sessions,  Sept.  Term,  1823.  Levi  Washburn  was  in- 
dieted  for  an  assaiiJt  and  battery,  upon  Mar]|>Ann  Gilbert,  (who  was 
aboat  fifteen  years  of  age,)  on  the  11th  of  July,  1823.  She  swore 
that  the  defendant  assaulted,  and  had  a  connection  with  her,  in  the 
ittbnrbs  of  the  city,  agcunst  her  consent. 

It  waa  contended,-  on  the  part  of  the  defendant,  that  the  story  told 
by  Mary-Ann  was  improbable,  and  that  the  connection  was  with 
Her  consent. 

The  court  had  great  doubts  whether  the  passions  had  arrived  to 
that  maturity  to  authorize  a  supposition  of  a  connection,  of  that 
nature,  with  her  consent ;  she  being  yery  small  of  her  age,  and  had 
few  marks  of  puberty. 

The  District  Attorney  pressed  it  in  his  argument  to  the  jury; 
and  the  court  obserred  to  them,  there  was  no  definite  time — it  de- 
pended more  upon  the  constitution  and  habits  of  body,  than  upon 
the  age  of  the  party. 

The  jury,  however,  returned  .a   verdict  in  favour  of  the  defendant. 
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N'W  YORK,  a  case,  unless  the  testimooy  of  the  party  raviBhed  is  cori- 

^ '       '  vToborated  by  other  witnesses. '  Let  us  take  this  to  be  the 

The  People   law,  and  inquire  how  it  applies  to  this  case. 
▼. 

Croucher. 

When  you  know  that  the  prisoner  has  boasted  that  he 
made  this  child  a  whore — when  we  have  heard  his  con- 
fession that  he  has  had  her  in  his  bed — when  you  know 
that  he  has  told  of  the  difficulty  with  which  he  obtained 
his  infernal  gratification,  can  you  say  that  you  have  no 
corroborative  testimony  ? 

. '  Benson^  Justice.  The  prisoner  at  the  bar  stands  in- 
dicted for  the  commission  of  a  rape  upon  Margaret  Mil- 
ler. This  crime,  from  the  very  nature  of  it,  is  apt  to  excite 
indignation  in  every  breast ;  and  when  perpetrated  on  an 
infant  of  this  age,  that  indignation  becomes  greater.  It 
is,  however,  your  duty  to  divest  yourselves  of  all  warmth 
and  all  prejudice,  and  to  exercise  your  judgment  upon 
this  case  in  the  most  temperate  manner.  If  it  shall  ap- 
pear to  you  that  the  girl,  young  and  unexperienced  as 
she  may  be,  yielded  her  consent,  it  is  no  rape,  and  you 
must  pronounce  the  prisoner  not  guilty,  however  crimi- 
nal in  the  eye  of  morality  his  .conduct  may  be.'  The 
whole  question  will,  I  think,  depend  upon  the  credit  which 
is  to  be  given  to  her :  if  she  is  to  be  believed,  there  can- 
not be  a  doubt  as  to  the  prisoner's  guilt.  It  is  evident 
that  there  has  been  a  connection  between  them,  and  the 
single  question  that  remains  is,  whether  it  was  against 
her  consent.  It  is  a  circumstance  that  deserves  your  con- 
sideration, that  a  very  long  time  elapsed  after  the  com- 
mission of  the  fact,  before  she  made  any  disclosure,  and 
this,  unless  it  can  be  satisfactorily  accounted  for,  must 
undoubtedly  detract  much  from  her  credibility.  She  at- 
tributed  it  to  the   terror  which  originally  assessed  her 
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mind,  and  which  she  says  continued  as  long  as  he  fre-  Nn^  YORK, 
^nted  the  house  of  the  person  by  whom  she  was  adopt-       ^ 

«L  Th«  People 

T. 

rn.  '  -  L  .  ,  •         Crottcher. 

The  court  cannot  with  pn^pnety  charge  you,  gentle- 
men,  whether  you  ought,  or  ought  not,  to  give  credit  to 
the  principal  witness :  that  is  certainly  your  province. 

Uj  upon  the  whole,  you  shall  think  her  worthy  of  credi- 
bility, you  must  say  the, prisoner  at  the  bar  is  guilty;  if 
otherwise,  you  are  bound  to  acquit  him. 

The  jury  immediately  returned  a  verdict  of  guilty. 


.      OYER  AND  TERMINER 

NEW  YORK,  SEPTEMBER,  1823. 

Tlie  People  ] 

vs.  >  Murder* 

Jeremiah  Ryan.  J 

Present— Honourable  Ogden  Edwards^  Circuit  Judge. 
Honourable  Richard  Riker,  Recorder. 
Aldermen  Zabriske^  Matm^  Taylor  and  Mead, 

Hugh  Maxwellf  District  Attorney,  for  the  People. 
WUHam  M.  Price  and  David  Orahanty  for  the  Pris- 
oner. 

The  prisoner  was  put  to  the  tnir  for  trial,  on  an  in- 
dictment for  the  murder  of  David  Findlay.  on  the  16th 
of  October,  1822. 
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N'W  YORK,      The  panel  was  called,  and  Mr.  Nehemiah  Merritt  ob- 
^  *       '    jected  to  being  sworn  on  the  jury.    The  ground  of  his 
The  People    objection  was,  that  he  belonged  to  the  society  called 
^'  duakers,  the  tenets  of  whose  religion  would  not  justi- 

fy taking  the  life  of  any  human  being  for  any  crime. 
Op.  the  authority  of  Palmer's  case,  (City-Hall  Recorder, 
tit.  Challenge^)  he  was  unqualified  to  serve  on  the  jury- 
in  a  capital  case.       • 

John  F.  Sibell  was  called,  w^o  did  not  belong  to  the 
society  of  Friends,  or  Quakers,  but  who  nevertheless  had 
conscientious  scruples  against  finding  a  verdict  that  would 
put  in  jeopardy  the  life  of  the  prisoner. 

Form  of  Chal-  ^®  ^^^  challenged  by  the  counsel  for  the  people,  for 
lenge.  « that  John  F.  Sibell  does  not  stand  indifferent  between 

the  people  of  the  state  of  New  York  and  Jeremiah  Ryan, 

the  prisoner  at  the  bar,  and  assigns  for  special  cause,  in 
•  support  of  the  challenge  to  the  said  juror,  that  he  cannot 

conscientiously  find  a  verdict  for  the  people  which  in' its 

consequences  takes  away  life." 

To  this  challenge- the  counsel  for  the  prisoner  demur- 
red. 

The  court  decided  against  the  demurrer,  and  the  juror 
was  sworn  and  took  his  seat. 

Maxwell,  District  Attorney,  opened  the  case  on  the  part 
of  the  people ;  he  stated  that  the  fact  charged  in  the  in- 
dictment would  be  proved  principally  by  two  witnesses ; 
and  that,  unless  the  jury  could  discover  some  circumstan- 
ces of  mitigation,  which  reduced  the  grade  of  the  offence, 
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they  must  pronounce  it  to  be  murder.    He  then  proceeded  N'W  YORK, 

to  state  the  law  upon  this  subject,  and  read  authorities  to 

show  the  distinction  between  murder,  ms^slaughter,  and    The  People 

excusable   and  justifiable   homicide.     AlIrMiicide  was       ^^' 

taken  prima  facia  as  malicious,  and,  therefore,  murder, 

unless  it  was  proved  to  be  otherwise ;  and  the  burden  of  ^^    ^  ^^^' 

that  proof  rested  on  the  accused.      He  pointed  out  the  448.   3  Chltr 

.  *  tv's  C  L.  930 

distinctions  between  malice  express  and  implied,  and  /  ^^^  ^ 
showed  from  what  circumstances  malice  might  be  in-  486.  Foster, 
ferred.  The  most  material  distinction  established  by  these 
cases  was  the  following : — If  a  man  surprised  another  in 
the  act  of  adultery  with  his  wife,  and  killed  him  instantly 
on  the  spot,  the  law  pronounced  such  killing  to  be  man- 
slaughter; but  if  the  stranger  was  attempting  a  rape,  and 
the  wife  cried  out,  and  the  husband  entered  and  killed 
him,  it  was  justifiable  homicide  se  defendendo ;  nor  coald 
the  consent  of  the  wife,  if  in  the  presence  of  the  hus- 
band, alter  the  offence  from  a  rape ;  but  if  the  adulter- 
ous act  had  been  committed,  and  the  husband,  after  time 
intervening  sufficient  for  reflection,  attacked  and  killed 
the  adulterer  out  of  revenge,  the  killing  in  such  case  is 
murder.  Great  as  was  the  injury,  the  sufferer  might  not. 
take  revenge  into  his  own  hands.  Vengeance  belonged 
to  God,  and  punishment  to  the  law.  The  district  attor- 
ney then  proceeded  to  present  the  general  outlines  of  the 
case,  and  concluded  by  presenting  to  the  jury  the  turning 
point  of  the  cause,  which  was,  whether  the  prisoner  killed 
the  deceased  while  attempting  to  violate  his  wife ;  or 
whether,  such  violation  having  previously  occurred,  there 
had  been  a  sufficient  interval  for  his  mind  to  become  cool. 
In  the  former  case,  the  act  would  be  murder  :  in  the  lat- 
ter, it  would  be  manslaughter  only. 
Vol.  II.  7 
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NW  YORK,      The  witnesses  for  the  prosecution  were,  D^vid  Gotrey, 
Sept.  1823.   ^  ^^^  ^^^  j.^^j  .^  ^j^^  g^^^  house  with  the  prisoner ; 

The  People   Alexander  Bryant,  the  watchman  who  apprehended  him  ; 
_  ^•-         Marinus  Wiflet,  jiin.,  the  physician  who  examined  the  de- 
ceased. 

The  witnesses  for  the  prisoner  were,  George  and  John 
Lovett,  persons  for  whom  the  prisoner  had  worked,  and 
one  of  them  his  landlord  ;  William  Young,  who  lived  in 
the  same  house  with  the  deceased  ;  .and  Samuel  I.  Camp, 
another  watchman. 

The  prisoner's  examination  before  the  police  was  also 
read. 

The  facts  of  the  case,  as  elicited  from  the  examination 
of  these  witnesses,  appeared  to  be  the  following  : 

Ryan,  the  prisoner,  was  a  laborer,  living  in.  Delancey- 
stieet,  at  the  corner  of  Lewis-street,  and  occupying  a 
front  room  on  the  ground  floor.  He  had  a  wife  of  the 
worst  character,  and  three  children.  He  was  of  a  re- 
markably mild  and  peaceable  disposition,  (so  much  so 
as  to  be  called,  by  a  witness,  "  too  soft")  very  industrious, 
honest,  and'  sober,  an  indulgent  husband,  and  a  most  af- 
fectionate  parent.  His  wife  was  addicted  to  liquor,  neg- 
lectful of  her  children,  and  too  fond  of  the  company  of 
another  man — the  man  who  was  killed.^  Ryan  sus- 
pected her  on  this  latter  groiind,  and  was  very  unhappy. 
They  had  frequently  quarrelled,  his  wife  being,  when  in- 
toxicated, very  noisy  and  turbulent,  and  often  beating 
him.  -She  had,  however,  promised  to  amend,  and  for  a 
time    abstained   from   visiting  the  deceased,    to    whose 
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room  she  had  been  in  the  habit  of  going  almost  daily  N'W  YORK, 
for  months  together,  while  her  husband  was  out  at  his  ^^^^^^^^^ 
work.  Some  time,  howeFer,  before  the  fatal  night,  this  The  People 
criminal,  or  at  least  highly  suspicions,  intercourse  had  ^^^ 
been  renewed.  If  the  prisoner's  testimony  at  the  police 
is  to  be  relied  on,  the  following  distressing  circumstances 
had  taken  place  on  the  evening  preceding  the  deed.  Ry* 
an  had  come  home  from  his  labor,  and  found  his  chil- 
dren (one  but  a  year  old)  crying  on  the  floor,  their  mother 
having  gone  out  and  left  them.  After  making  a  little 
fire  to  cook  their  supper,  suspecting  where  she  was,  he 
went  to  Finlcy's  room,  which  was  up  stairs,  and  knocked 
at  the  door.  He  heard  his  wife's  voice  within,  and  the 
door  was  fast ;  after  some  delay  the  door  was  opened ; 
he  entered,  and  found  two  men  'there,  but  his  wife  was 
gone.  He  turned  away ;  and  while  talking  with  the  man 
below,  saw  his  wife  come  down  the  stairs:  she  was  a 
little  intoxicated,  and  they  went  home  together.  At 
home  she  asked  him  for  money ;  he  refused  it,  lest  she 
might  spend  it  for  liquor.  She  said  she  knew  where  she 
could  get  it,  and,  taking  up  her  child,  went  out.  He  re- 
mained at  honae  some  time :  but  about  10  o'clock  went 
again  to  Finley's,  and,  looking  through  the  key-hole,  saw 
his  wife  lying  on  the  floor,  with  Finley's  arms  round 
her  neck;  her  child  lay  beside  her.  He  knocked  for 
admittance :  Finley  opened  the  door,  and  he  demanded 
his  child.  Finley  dragged  him  into  the  room,  attempted 
to  be  jocular,  and  insisted  on  his  drinking,  as  a  con- 
dition of  delivering  up  the  child.  The  wretched  man 
complied,  and,  after  much  altercation,  received  his  child 
and  came  away,  his  wife  (much  intoxicated)  and  Finley 
accompanying  him. — [These  facts  rest  on  his  sole  testi- 
mony;  those  which   follow  are  derived    from   the  wit- 


% 
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N'W  YORK,  nesses.l— The  whole  party  entered  Ryan's  house  about 
^^^i^.^^    12  o'clock  at   night,    on    the    14th  of   October,    1822. 

The  People  The  men  were  not  quarrelling,  but  the  woman  was  so 
^  ^'  noisy  that  Gotrey,  the  man  in  the  back  room,  who  was 

then  sitting  up  watching  a  sick  daughter,  went  out  to 
get  the  watch  ;  but  not  8ucceeding,*retumed  to  his  room, 
where  he  lay  down  on  the  bed,  and  fell  asleep ;  there  was 
a  light,  but  no  noise,  in  Ryan's  room.  About  one  o'clock, 
as  he  thought,  but  in  reality  near  three,  he  was  roused 
by  the  voice  of  Ryan  calling  out;  Mr.  Giotrey !  Mr.  Go- 
trey ! — ^between  each  Mn  Gotrey,  and  cry,  he  heard 
heavy  blows,  apparently  inflicted  with  a  rattling  instru- 
ment of  metal  on  some  soft  substance.  He  got  up,  and 
ran  up  stairs  to  call  his  son-in-law^  to  come  down  and 
go  with  him  into  Ryan's  room.  Some  time  was  spent 
in  putting  on  part,  of  his  clothes,  and  when  they  togeth- 
er reached  the  bottom  of  the  stairs,  a  watchman  (Bry- 
ant) entered  the  front  door,  having  Ryan  in  cu^ody.  The 
door  of  Ryan's  rooiti  being  open,  a  scene  of  petrifying  hor» 
ror  presented  itself:  The  candle,  nearly  burnt  out,  stood 
upon  the  table  ;  the»  wife,  apparently  asleep,  her  clothes 
on,  and  her  child  beside  her,  lay  on  a  b^d,  which  was 
upon  a  bedstead  in  the  corner ;  and  upon  another  bed, 
in  the  middle  of  the  floor,  more  than  three  feet  from  the 
bedstead,  lay  the  body  of  Finley,  horribly  mangled,  and 
in  a  gore  of  blood,  but  still  alive.  It  lay  on  the  right 
side,  lengthwise  of  the  bed,  and  in  the  middle  of  it,  as 
one  would  have  lain  in  a  bed  who  was  asleep  in  it — the 
head  sunk  down  in  a  lioUow,  the  upper  or  left  side  of  the 
head  beaten  in;  the  cheek  bone  shattered,  the  ear -cut 
open,  the  whole  head  surrounded  with  a  deep  pool  of^ 
blood,  which  was  running  in  at  the  mouth — the  mouth 
occasionally  gaped ;   the  bones  of  the  left  hand  broken 
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to  pieces:  the  entire  bed  was  afloat  with  blood,  and  blood  N'W  YORK, 
was  running  in  streams  from  the  bed  overx almost  the    ,^J-^ 
whole  floor.    His  coat  was  ofi^  and  lay  on  the  floor ;  bis    The  People 
other  clothes  on :  his  shirt  sleeves  were  red,  and  soaked        -^' 

'  Ryan. 

with  blood  ;    and,  according  to  one  witness,  his  shoes 
were  oS,    About  six  inches  from  his  head  lay  an  iron 
toogs,  covered  with  bloody  and  having  particles  of  flesh 
ftill  adhering   to  it.      On   entering  the    room  with   the 
watchman  and  Gotrey,    Ryan  said,    '^  there  he  lies :  I 
killed  him  J  and  I  meant  to  kill  him — and  Fm  willing^  to  be 
hanged  for  it,"    The  watchman,  it  appeared,  had  been, 
passing  near,  and,  hearing  the  blows,  had  stopped  ;  hear- 
ing them  continued,  he  went  up  on  the  stoop,  and  as  he 
pat  his  hand  upon  the  handle  of  the  front  door,  Ryan 
opened  it  from  witMn,  sprang  past  him,  fell,  recovered 
his  feet,   and   ran   swiftly  up    Delancey-street,    tonrard 
Manhattan    Island.      The    watchman  pursued,  overtook 
and  seized  him  ;  on  which  he  said,  ^'  I  killed  him^  and  I 
meant  to  kill  him  ;  he  has  deprived  me  of  my  wife^  and  I 
haoe  deprived  him  of  his  life.     lam  wUlitig  to  suffer  for 
itP    On  their  way  to  tbe  watch-house,  he  attempted  to  es- 
cape, but  at  the  watch-house  he  again  made  the  same  con- 
fession.   On  his  way  to  the  police  office,  he  made  two  at- 
tempts to  escape,  but  finding  the  watchman  too  strong  for 
him,  ofiered  him  a  bribe  of  ten  dollars.    No  efibrts  were 
made  to  recover  the  wounded  man  ;  who,  before  morning, 
crawled  from  off  the  bed  under  a  sort  of  sofa,  in  one 
corDer  of  the  room,  lind  was  found  there  by  a  witness, 
alone,  on  his  hands  and  knees.     Next  day  he  was  re- 
moved to  his  own  house  in  a  blanket,  and  thence  on  the 
sick  hearse  to  the  hospital,  where,  in  the  night,  he  died. 
He  was  a  weakly  man,  of  nearly  sixty  years  old — ^had 
once  been  wealthy,  and  owned  five  ships,  but  was  re- 
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N'W  YORK,  duced,  and  earned  his  bread  by  winding  cotton  balls. 
The  man  in  the  house  with  him  thought  that  his  misfor- 
The  People   tunes  had  in  some  degree  injured  his  intellect.    He  lived 
„  ^'         in  Broom-street. 

Ryan. 

Mr.  Sampson  opened  the  defence  of  the  prisoner  ;  and 
his  case  was  summed  up  by  Messrs.  Graham  and  Price, 
who  were  followed  by  Mr.  Maxwell,  for  the  prosecution? 
The  reporter  has  not  room  to  do  justice  to  their  abilities, 
by  even  a  transcript  of  their  arguments,  which  were  very 
lengthy. 

The  court  left  it  to  the  jury,  under  all  the  circum- 
stances of  the  case,  whether  the  crime  charged  upon  the 
prisoner  was  murder  or  manslaughter,  or  justifiable  homi- 
cide ;  and  observed,  if  the  jury  were  of  opinion  that  the 
prisoner  committed  the  act  while  the  deceased  was  in 
criminal  intercourse  with  his  wife,  it  would  not  be  mur- 
der, nor  even  manslaughter,  but  would  be  justifiable  homi- 
cide, se  defedendo.  Her  consent  would  be  of  no  avail  to 
increase  or  extenuate  the  crime,  if  in  the  husband's  pres- 
ence. If,  however,  the  jury  should  believe  there  was  a 
criminal  connection  between  the  deceased  and  the  wife 
of  the  prisoner,  as  there  was  no  positive,  although  there 
was  presumptive  evidence  of  it,  it  would  be  for  them  to 
decide,  from  the  circumstances,  whether  the  homicide  was 
committed  after  time  tor  reflection  had  been  given  or  not. 
The  court  recognized  the  rules  laid  down  by  the  District 
Attorney  in  his  opening  to  the  jury. 

The  jury  found  the  defendant  guilty  of  manslatighter. 
And  he  was  sentenced  to  the  state  prison  fourteen  years. 
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GENERAL    SESSIONS, 


NEW  YORK,  SEPTEMBER,   1823. 


7^  People 
vs 
George  Prazier  and    B^^^^^^y. 

Bernard  Courtney.  J 


The  prisoners  were  charged  in  an  indictment  with  a  Burglary  can- 
burglary,  committed  in  breaking  open  Mr.  Carpeniex^s  ^^^^^ 
house,  on  the  night  of  the  5th  day  of  September,  1823,  stolen  proper- 
'  and  carrying  away  four  firkins  of  butter.  rion"  f  Ae"^ 

cu8ed,al- 

The  store  was  left  secured  in  the  usual  manner  at  10  ny  may. " 
o'clock,  and  was  found  broken  open,  and  the  property  car- 
ried away,  before  sunrise  the  next  morning.    The  parties 
were  arrested  the  same  day,  and  the  property  found  upon 
them. 


It  was  contended,  by  the  counsel  for  the  prisoners,  that 
the  proof  only  amounted  to  a  grand  larceny.  The  store 
might  have  been  broken  open  after  daylight,  &c. ;  bur- 
glary could  not  be  presumed. 

Maxwell,  contra. 

The  court  decided,  that  burglary  could  not  be  inferred 
by  finding  stolen  property  in  the  possession  of  the  accused, 
although  larceny  may. 

The  jury  found  the  prisoners  guilty  of  ^rand  larceny. 
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CIRCUIT   COURT  U.  S 


CHARLESTON,   (S.  C.)  AUGUST,  1823. 


Habeas  Co&pus  Homine 


Ex  parte  Henry  Ellcison^  ^ 
a  subject  of  His  Britan- 
nic Majesty, 

VS  \  Tfc 

Francis  G,  Ddiesseline, 
.  Sheriflf  of   Charleston 
District. 


This  was  a  case  of  an  arrest  of  a  British  seaman,  under 
the  3d  section  of  an  act  of  the  state  of  South  Carolina, 
entitled  "  An  act  for  the  better  regulation  of  Free  Negroes 
and  Persons  of  Color,  and  for  other  purposes,"  passed  in 
December,  1822. 

Johnson,  Justice.  The  motion  submitted  by  Mr.  King, 
in  behalf  of  the  prisoner,  is  for  the  writ  of  habeas  corpus 
ad  subjiciendum ;  and  if  he  should  fail  in  this  motion, 
then  for  the  writ  de  homine  replegidndo  ;  the- one  regard- 
ing the  prisoner  in  a  criminal,  the  other  in  a  civil  aspect : 
'the  first  motion  having  for  its  object  bis  discharge  from 
confinement  absolutely ;  the  other  his  discharge  on  bail, 
with  a  view  to  try  the  question  of  the  validity  of  the  law 
under  which  he  is  held  in  confinement. 

A  document  in  nature  of  a  return,  under  the  hand  and 
seal  of  the  sheriff,  has  been  laid  on  my  table  by  the  gen- 
tlemen who  conduct  the  opposition,  from  which  it  ap- 
pears, that  the  prisoner  is  in  the  sheriff's  custody,  under  an 
act  of  this  state,  passed  in  Docember  last ;  and,  indeed, 
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the  whole  cause  has  been  argned  under  the  admission,  CHARLE'N, 

that  he  is  in  confinement  under  the  third  section  of  that  !Jf^!^^^^^^ 

act,  as  he  states  in  his  petition.                                  .  Elkison 


The  act  is  entitled,  ^'  an  act  for  the  better  regulation  of 
free  negroes  and  persons  of  color,  and  for  other  purposes." 
And  the  third  section  is  in  these  words :  ^'  that  if  any 
vessel  shall  come  into  any  port  or  harbor  of  this  state, 
from  any  other  state,  or  foreign  port,  having  on  board 
any  free  negroes,  or  persons  of  color,  as  cooks,  stewards, 
or  mariners,  or  in  any  other  employment  on  board  of 
said  vessel,  such  free  negroes,  or  persons  of  color  shall  be 
liable  to  be  seized,  and  confined  in  gaol,  until  such 
vessel  shall  clear  out  and  depart  from  this  state :  and 
that  when  said  vessel  is  ready  to  sail,  the  captain  of  said 
vessel  shall  be  bound  to  carry  away  the  said  free 
negro,  or  free  person  of  color,  and  to  pay  the  expenses  of 
his  detention ;  and  in  case  of  his  neglect  or  refusal  so  to 
do,  he  shall  be  liable  to  be  indicted ;  and  on  conviction 
thereof,  shall  be  fined  in  a  sum  not  less  than  one  thou- 
sand dollars,  and  imprisoned  not  less  than  two  months  ; 
and  such  free  negroes,  or  persons  of  color,  shall  be  deemed 
and  taken  as  absolute  slaves,  and  sold  in  conformity  to 
the  provisions  of  the  act  passed  on  the  20th  December, 
1820,  aforesaid." 

As  to  the  description  or  character  of  this  individual, 
it  is  admitted,  that  he  was  taken  by  the  sheriff,  under 
this  act,  out  of  the  ship  Homer,  a  British  ship  trading 
from  Liverpool  to  this  place.  From  the  shipping  arti- 
cles it  appears  that  he  was  shipped  in  Liverpool ;  from 
the  captain's  affidavit,  that  he  had  known  him  several 
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CHARLE'N,  years  in  Liverpool,  as  a  British  subject,  and  from  his  own 
"^"* '        •  aflBdavit,  that  he  is  a  native  sulgect  of  Great  Britain,  born 
Eikison      in  Jamaica. 


V. 

Deliesseline. 


In  support  of  this  demand  on  the  protection  of  the 
United  States,  the  British  consul  has  also  presented  his 
claim  of  this  individual,  as  a  British  subject,  and  with  it 
the  copy  of  a  letter  from  Mr.  Adams  to  Mr.  Canning, 
of  June  17th  last,  written  in  answer  to  a  remonstrance 
of  Mr.  Canning,  against  this  law.  Mr.  Adams'  letter 
contains  these  words :  '*  With  reference  to  your  letter  of 
the  16th  February  last,  and  its  enclosure,  I  have  the 
honor  of  informing  you,  that  immediately  after  its  re- 
ception measures  were  taken  by  the  government  of  the 
United  States  for  effecting  the  removal  of  the  cause  of 
complaint  set  forth  in  it^  which  it  is  not  doubted  have 
been  successful,  and  will  prevent  the  recurrence  of  it  in 
future," 

This  communication  is  considered  by  the  consul  as  a 
pledge,  which  this  court  is  supposed  bouod  to  redeem.  It 
had  its  origin  thus : 

Certain  seizures  under  this  act  were  made  in  January 
last,  some  on  board  of  American  vessels,  and  others  in 
British  vessels ;  and  among  the  latter,  one  very  remarka- 
ble, for  not  having  left  a  single  man  on  board  the  vessel 
to  guard  her  in  the  captain's  absence. 

Applications  were  immediately  made  to  me  in  both 
classes  of  cases,  for  the  protection  of  the  United  States' 
authority ;  in  consequence  of  which  I  called  upon  the 
district  attorney  for  his  official  services.  Several  rea- 
sons concurred  tq  induce  me  to  instruct  him  to  bring  the 
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subject  before  the  state  judiciary.     I  felt  conjGideat  that  CHARLE'N, 
the  act  had  been  passed  hastily,  and  without  due  consid*    ^"*^ 
eratioo ;    and  knowing  the  unfavorable  feeling  that  it      EikiMn 
was  calculated  to  excite  abroad,  it  was  obviously  best  ^  ,.  ^'  ,. 
that  relief  should  come  from  the  quarter  from  which  pro- 
ceeded the  act  complained  of.    Whether  I  possessed  the 
{tower  or  not  to  issue  the  writ  of  habeas  corpus,  it  was 
unquestionable,  that  the  state  judges  could  give  this  sum« 
mary  relief,  and  I,  therefore,  instructed  Mr.  Gladsdeu  to 
make  application  to  the  state  authorities,  and  to  do  it  in 
the  manner  most  respectful  to  them.    In  the  mean  time 
I  prevailed  on  the  British  consul,  the  late  Mr.  Moody, 
and  the  northern  captains,  to  suppress  their  complaints, 
fully  confident  that  when  the  subject  came  to  be  investi- 
gated they  would  be  no  more  molested.    The  applica- 
tion was  made  to  the  state  authority,  and  the  men  were 
relieved ;  but  the  ground  of  relief  not  being  in  its  nature 
general  or  permanent,  Mr.  Moody  made  his  representa- 
tions to  Mr.  Canning ;  and  the  northern  captains,  I  am 
informed,  did  the  same  to  congress,  or  to  the  executive. 
What  passed  afterwards,  came  to  my  knowledge  in  such 
a'mode,  that,  after  what  has  publicly  transpired  on  this 
argument,  I  do  not  think  proper,  as  it  certainly  is  not 
necessary,  to  declare  it.      A  gentleman    in  this  place 
(Col.  Hunt)  has  declared,  that  he  is  authorized  to  deny 
that  Mr.  Adams  was  sanctioned  by  any  thing  that  trans- 
pired between  himself  and  any  member  of  the  state  del- 
egation, to  give  such  a  pledge.     Certain,  however,  it  is, 
that  from  that  time  the  prosecutions  under  this  act  were 
discontinued,  until  lately  revived'  by  a  volunta,ry  associa- 
tion of  gentlemen,  who  have  organized  themselves  into 
a  society  to  see  the  laws  carried  into  effect.    And  here, 
as  I  well  know  the  discussion  that  this  occurrence  will 
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CELARLE'N,  give  rise  to,  I  think  it  due  to  the  state  officers  to  remark, 
\!!\^^  '  that  from  the  time  that  they  have  understood  that  this 
ESkison  law  has  been  complained  of  on  the  ground  of  its  uncon- 
stitutionality, and  injurious  effects  upon  our  commerce 
and  foreign  relations,  they  have  shown  every  disposition 
to  let  it  sleep.  On  the  present  occasion,  the  attorney 
general  has  not  appeared  in  its  defence.  The  opposition 
to  the  discharge  of  the  prisoner  has  been  conducted  by 
Mr.  Holmes,  the  Solicitor  of  the  Association,  and  by  CoL 
Hunt.  As  there  is  nothing  done  clandestinely,  or  disa- 
vowed, there  can  be  no  offence  given  by  a  suggestion 
which  means  no  more  than  to  show  that  pressing  the  ex- 
ecution of  the  law,  at  this  time  is  rather  a  private  than  a 
state  act ;  and  to  furnish  an  explanation  that  may  eventu- 
ally prove  necessary-  to  excuse  Mr.  Adams  to  Mr.  Can- 
ning, and,  perhaps,  to  excuse  some  member  of  the  state 
delegation  to  Mr.  Adams. 

Certain  it  is,  that  I  cannot  officially  take  notice  of  Mr. 
Adams'  letter.  However  sufficient  for  Mr.  Canning  to 
rely  on,  it  is  not  legally  sufficient  to  regulate  my  conduct, 
or  vest  in  me  any  judicial  powers.  The  facts  which  I 
have  communicated  will,  I  hope,  be  sufficient  to  show  that 
our  administration  has  acted  in  good  faith  with  that  of 
Great  Britain, 

Two  questions  have  now  been  made  in  argument ;  the 
first  on  the  law  of  the  case,  the  second  on  the  remedy. 

On  the  unconstitutionality  of  the  law  under  which  this 
man  is  confined,  it  is  not  too  much  to  say,  that  it  will 
not  bear  argument ;  and  I  feel  myself  sanctioned  in  using 
this  strong  language,  from  considering  the  course  of  rea- 
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soniDg  by  which  it  has  been  defended.    Neither  of  the  CHARLE'Nt 
gentlemen  has  attempted  to  prove  that  the  power  therein    "^^'^ 
assumed  by  the  state,  can  be  exercised  without  clashing      Elkiaon 
with  the  general  powers  of  the  United  States  to  regulate  ^  ^^  ^ 
commerce;   hut  they  have  both  strenuously  contended, 
that  ex  necessUcUe  it  was  a  power  which  the  staie  must 
and  would  exercise,  and,  indeed,  Mr.  Holmes  concluded 
his  argument  with  the  declaration,  that,  if  a  dissolution  of 
the  union  must  be  the  alternative,  he  was  ready  to  meet  it. 
Nor  did  the  argument  of  Col.  Hunt  deviate  at  all  from  the 
same  course.    Giving  it  in  the  language  of  his  own  sum- 
mary, it  was  this :  South  Carolina  was  a  sovereign  state 
when  she  adopted  the  constimtion — a  sovereign  state  can- 
not surrender  a  right  of  vital  importance — South  Carolina, 
therefore,  either  did  not  surrender  this'  right,  or  still  pos- 
sesses the  power  to  resume  it — and  whether  it  is  neces- 
sary, or  when  it  is  necessary,  to  resume  it,  she  is  her^ 
self  the  sovereign  judge. 

But  it  was  not  necessary  to  give  this  candid  expose  of 
the  grounds  which  this  law  assumes  ;  for  it  is  a  subject 
of  positive  proof,  that  it  is  altogether  irreconcilable 
with  the  powers  of  the  general  government;  that  it  neces- 
sarily compromits  the  public  peace,  and  tends  to  embroil 
us  with,  if  not  separate  us  from,  our  sister  states;  in 
short,  that  it  leads  to  a  dissolution  of  the  Union,  and  im- 
plies a  direct  attack  upon  the  sovereignty  of  the  United 
States. 

Let  it  be  observed  that  the  law  is,  "  if  any  vessel," 
(not  even  the  vessels  of  the  United  States  excepted,) 
''shall  come  into  any  port  or  harbor  of  this  state,"  &c., 
bringing   in   free  colored  persons,-  such   persons  are  to 
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CHARLE'N,  become  "  absolute  slaveSy^^  and  that,  without  even  a  form 
,^^1,.^^^  '  of  trial,  as  I  understand  the  act,  they  are  to  be  sold.  By 
Eikison  the  next  clause,  the  sheriff  is  vested  with  absoltUe  power ^ 
Deli  ^  li  '  ^^^  expressly  enjoined  to  carry  the  law  into  effect,  and  is 
to  receive  the  one  half  of  the  proceeds  of  the  sale. 
• 
The  object  of  this  law,  and  it  has  been  so  acknowl- 
edged in  argument,  is  to  prohibit  ships  coming  into  this 
port  employing  colored  seamen,  whether  citizens  or 
subjects  of  their  own  government  or  not«  But  if  this 
state  can  prohibit  Great  Britain  from  employing  her 
colored  subjects,  (and  she  has  them  of  all  colors  on  the 
globe,)  or  if  at  liberty  to  prohibit  the  employment  of  her 
subjects  of  the  African  race,  why  not  prohibit  her  from 
using  those  of  Irish  or  of  Scottish  nativity  ?  K  the  color 
of  his  skin  is  to  preclude  the  Lascar  or  the  Sierra  Leone 
iseaman,  why  not  the  color  of  bis  eye  or  his  hair  exclude 
from  our  ports  the  inhabitants  .of  her  other  territories  ? 
In  fact  it  amounts  to  the  assertion  of  the  power  to  ex- 
•clude  the  seamen  of  the  territories  of  Great  Britain,  or 
any  other  nation,  altogether.  With  regard  to  various 
friendly  nations  it  amounts  to  an  actual  exclusion  in  its 
present  form.  Why  may  not  the  shipping  of  Morocco 
or  of  Algiers  cover  the  commerce  of  France  with  this 
country,  even  at  the  present  crisis  ?  Their  seamen  are 
all  colored,  and  even  the  state  of  Massachusetts-  might 
lately,  and  may  perhaps  now,  expedite  io  this  port  a 
.  vessel  with  her  officers  black,  and  her  crew  composed 
of  Nantucket  Indians,  known  to  be  among  the  best  sea- 
men in  Our  service. — These  might  all  become  slaves  un- 
der this  act. 

If  this  law  were  enforced  upon  such  vessels,  retalia- 
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tioQ  would  follow ;  and  the  commerce  of  this  city,  feeble  CHARLE'N, 
and  sickly,  comparatively,  as  it  already  is,  might  be  fatal-    "^)1!J^^  ' 
ly  injm-ed.      Charleston    seamen,    Charleston    owners,      EUdson 
Charleston  vessels,  might,  eo  namineyhe  excluded  from 
their  commerce,  or  the  United  States  involved  in  war  and 
confiision.     I  am  far  from  thinking  that  this  power  would 
ever  be  wantonly  exercised,  but  these  considerations  show 
its  utter  incompatibility  with  the  power  delegated  to  con- 
gress to  regulate  cominerce  with'  foreign  nations  and  our 
sister  states. 

Apply  the  law  to  the  particular  case  before  us,  and  the 
incongruity  will  be  glaring.  The  offence,  it  will  be  ob- 
served, for  which  this  individual  is  supposed  to  forfeit  his 
freedom,  is  that  of  coming  into  this  port  in  the  ship  Homer, 
in  the  capacity  of  a  seaman.  I  say  this  is  the  whole  of 
his  offence  ;  for  I  will  not  admit  the  supposition  that  he  is 
to  be  burdened  with  the  offence  of  the  captain  in  not  car» 
rying  him  out  of  the  state;  He  is  himself  shut  up,  he 
cannot  go  off;  his  removal  depends  upon  another.  It  is 
true  the  sale  of  him  is  suspended  upon  the  conviction  of 
the  captain,  and  the  captain  has  the  power  to  rescue  him 
from  slavery.  But  suppose  the  .captain,  as  is  very  fre- 
quently the  case,  may  find  it  his  interest  or  his  pleasure  to 
get  rid  of  him,  and  of  the  wages  due  him,  his  fate  is  sus- 
pended on  the  captain's  caprice  in  this  particular ;  but  it 
is  the  exercise  of  a  dispensing  power  in  the  captain,  and 
nothing  more.  The  seaman's  crime  is  complete,  and  the 
forfeiture  incurred,  by  the  siiigle  act  of  coming  into  port ; 
and  this  even  though  driven  into  port  by  stress  of  weather, 
or  forced  by  a  power  which  he  cannot  control,  into  a  port 
for  which  he  did  not  ship  himself:  the  law  contains  no 
exception  to  meet  such  contingencies. 
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CHARLE'N,      The  seaman's  oflGsnce,  therefore,  is  coming  into  the 
ugust,        .  ^^^^^  iq  ^  g.j^-p  ^^  vessel ;  that  of  the  captain  consists  in 

Eikison  bringing  him  in,  and  not  taking  him  out  of  the  state,  and 
paying  all  expenses.  Now|  according  to  -the  laws  and 
treaties  of  the  United  States,  it  was  both  lawful  for  this 
seaman  to  come  into  this  port,  in  this  vessel,  and  for  the 
captain  to  bring  him  in  the  capacity  of  a  seaman  ;  and 
yet  these  are  the  very  acts  for  which  the  state  law  imposes 
these  heavy  penalties.  Is  there  no  clashing  in  this  ?  It 
.  is  in  effect  a  repeal  of  the  laws  of  the  United  States,  pro 
tantOy  converting  a  right  into  a  crime. 

And  here  it  is  proper  to  notice  that  part  of  the  argument 
against  the  motion,  in  which  it  was  insisted  on,  that  this 
law  was  passed  by  the  state  in  exercise  of  a  concurrent 
right.  Concurrent  does  not  mean  paramount,  and  yet,  in 
order  to  devest  a  right  conferred  by  the  general  govern- 
ment, it  is  very  clear  that  the  state  right  must  be  more 
than  concurrent. 

But  the  right  of  the  general  government  to  regulate 
commerce  with  the  sister  states,  and  foreign  nations,  is  a 
paramount  and  exclusive  right ;  and  this  conclusion  we 
^  arrive  at,  whether  we  examine  it  with  reference  to  the 
words  of  the  constitution,  or  the  nature  of  the  grant. 
That  this  has  been  the  received  and  universal  construc- 
tion from  the  first  day  of  the  organization  of  the  general 
government,  is  unquestionable  ;  and  the  right  admits  not 
of  a  question  any  more  than  the  fact.  In  the  constitution 
of  the  United  States— the  most  wonderful  instrument  ever 
drawn  by  the  hand  of  man — there  is  a  comprehension 
and  precision  that  is  unparalleled  ;  and  I  can  truly  say, 
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that,  after  spending  my  life  in  studying  it,  I  still  daily  find  CHARLE'N, 

.    ..  1,  August,  1893. 

in  If  some  new  excellence. 

ElkitOB 

It  is  true,  that  it  contains  no  prohibition  on  the  states  to  j^.  ^'  .. 
regulate  foreign  commerce.  Nor  was  such  a  prohibition  ne» 
cessary ;  for  the  words  of  the  grant  sweep  away  the  whole 
subject,  and  leave  nothing  for  the  states  to  act  upon. 
Wherever  this  is  the  case,  there  is  no  prohibitory  clause 
interposed  in  the  constitution.  Thus,  the  states  are  not 
prohibited  from  regulating  the  value  of  foreign  coins,  or 
fixing  a  standard  of  weights  and  measures,  for  the  very 
words  imply  a  total,  unlimited  grant.  The  words  in  the 
present  case  are,  ^<  to  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  states,  and  with  the  Indian 
tribes."  If  congress  can  regulate  commerce,  what  com- 
merce can  it  not  regulate  ?  And  the  navigation  of  ships 
has  always  been  held,  by  all  nations,  to  appertain  to  com- 
mercial regulations. 

But  the  case  does  not  rest  here.  In  order  to  sustain 
this  law,  the  state  must  also  possess  a  power  paramount 
to  the  treaty-making  power  of  the  United  States,  expressly 
declared  to  be  a  part  of  the  supreme  legislative  power  of 
the  land ;  for,  the  seizure  of  this  man,  on  board  a  British 
ship,  is  an  express  violation  of  the  commercial  convention 
with  Great  Britain,  of  1815.  Our  commerce  with  that 
nation  does  not  depend  upon  the  mere  negative  sanction 
of  not  being  prohibited.  A  reciprocal  liberty  of  com- 
merce is  expressly  stipulated  for,  and  conceded,  by  that 
treaty:  to  this  the  right  of  navigating  their  ships  in 
their  own  way,  and  particularly  by  their  own  subjects,  is 
necessarily  incident.  If  policy  requires  any  restriction 
of  this  right,  with  regard  to  a  particular  class  of  subjects 
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CHARLE'N.  of  either  contracting  party,  it  must  be  introduced  by  treaty. 

ugust,        .  rpjj^  opposite  party  cannot  introduce  it  by  a  legislative  act 

Elkison      <^^  ^^^  own.    Such  a  law  as  this  could  not  be  passed  even 

by  the  general  government,  without  furnishing  a  just 

cause  of  war. 

BtTt  to  all  this,  the  plea  of  necessity  is  urged ;  and  of 
the  existence  of  that  necessity  we  are  told  the  state  alone 
is  to  judge.  Where  is  this  to  land  us?  Is  it  not  asserting 
the  right  in  each  state  to  throw  off  the  federal  constitu- 
tion at  its  will  and  pleasure  ?  If  it  can  be  done  as  to  any 
particular  article,  it  may  be  done  as  to  all :  and,  like  the 
old  confederation,  the  union  becomes  a  mere  rope  of  sand. 
But  I  deny  that  the'  state  surrendered  a  single  power 
necessary  to  its  security,  against  this  species  of  property. 
What  is  to  prevent  their  being  confined  to  their  ships,  if - 
it  is  dangerous  for  them  to  go  abroad  ?  This  power  may 
be  'lawfully  exercised.  To  land  their  cargoes,  take  in 
others,  and  depart,  is  all  that  is  necessary  to  ordinary 
commerce,  and  is  all  that  is  properly  stipulated  for  in 
the  convention  of  1815,  so  far  as  relates  to  seamen.  If 
our  fears  extend  also  to  the  British  merchant,  the  super- 
cargo, or  master,  being  persons  of  color,  I  acknowledge 
that,  as  to  them,  the  treaty  precludes  us  from  abridging 
their  rights  to  free  ingress  and  egress,  and  occupying 
houses  and  warehouses  for  the  purposes  of  commerce. 
As  to  them,  this  law  is  an  express  infraction  of  the  treaty. 
No  such  law  can  be  passed  consistently  with  the  treaty, 
and,  unless  sanctioned  by  diplomatic  arrangement,  the 
passing  of  such  a  law  is  tantamount  to  a  declaration  of 
war. 

But  if  the  policy  of  this  law  was  to  keep  foreign  free 
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persons    of   color  from   holding   communion  with    our  CHARLEN, 

....  II.-  August,  1823. 

slaves,   It  certainly  pursues  a  course  altogether  incon-    ^^.^^^^.^^^ 
sistent  with  its  object.    One  gentleman  likened  the  im-      Elkison 
portation  of  such  persons  to  that  of  clothes  infected  with   p^n^J^j^j^ 
the  plague,  or  of  wild  beasts  from  Africa ;  the  other  to 
that  of  fire-brands  set  to  our  own  houses  only  to  escape 
by  the   light.      But  surely  if  the  penalty  inflicted  for 
coming  here  is  in  its  effect  that  of  being  domesticated,  by 
being  sold  here,  then  toe  ourselves  inoculate  our  communi- 
ty with  the  plague,  we  ourselves  turn  loose  the  wild  beast  ' 
in  our  streets,  and  we  put  the  fire-brand  under  our  own 
houses.     If  there  are  evil  persons  abroad  who  would  steal 
to  this  place  in  order  to  do  us  this  mischief,  (and  the 
whole  provisions  of  this  act  are  founded  in  that  sup- 
position,) then  this  method  of  disposing  of  offenders  by 
detaining  them  here,  presents  the  finest  facilities  in  the 
world  for  introducing  themselves  lawfully  into  the  very 
situation  in  which  they  would  enjoy  the  best  opportunities 
of  pursuing  their  designs. 

Now,  if  this  plea  of  necessity  could  avail  at  all  against 
the  constitution  and  laws  of  the  United  States,  certainly 
that  law  cannot  be  pronounced  necessary  which  may 
defeat  its  own  ends;  much  less  when  other  provisions  of 
unexceptionable  legality  might  be  resorted  to,  which 
would  operate  solely  to  the  end  proposed,  viz.,  the  effectual 
exclusion  of  dangerous  characters.  On  the  fact  of  the 
necessity  for  ail  this  exhibition  of  legislation  and  zeal,  I 
say  nothing :  I  neither  admit  nor  deny  it.  In  common 
with  every  other  citizen,  I  am  entitled  to  my  own  opinion ; 
but  when  I  express  it,  it  shall  be  done  in  my  private 
capacity. 


▼. 
Deliesseline. 
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CHARLE'N,  But  what  shall  we  say  to  the  provisions  of  this  act  as 
"^'  *  *  they  operate  on  our  vessels  of  war?  Send  your  sheriff 
Elkiion  on  board  one  of  them,  and  would  the  spirited  young  men 
of  the  navy  submit  to  have  a  man  taken?  It  would  be  a 
repetition  of  i\\6  affair  of  the  Chesapeake.  The  public 
mind  would  revolt  at  the  idea  of  such  an  attempt :  and 
yet  it  is  perfectly  clear  that  there  is  nothing  in  this  act 
which  admits  of  any  exception  in  their  favor. 

-Upon  the  whole,  I  am  decidedly  of  the  opinion,  that  the 
third  section  of  the  state  act  now  under  consideration,  is 
unconstitutional  and  void,  and  that  every  arrest  made 
under  it  subjects  the  parties  making  it  to  an  action  of 
trespass.  ' 

Whether  I  possess  the  power  to  administer  a  more 
speedy  and  efficacious  remedy,  comes  next  to  be  consid* 
ered. 

That  a  party  should  have  a  right  to  his  liberty,  and  no 
remedy  to  obtain  it,  is  an  obvious  mockery ;  but  it  is  still 
greater  to  suppose  that  he  can  be  altogether  precluded 
firom  his  constitutional  remedy  to  recover  his  freedom. 

I  am  firmly  persuaded,  that  the  legislature  of  South 
Carolina  must  have  been  surprised  into  the  the  passing 
of  this  act  Either  I  misapprehend  its  purport,  or  it  is 
studiously  calculated  to  hurry  through  its  own  execution, 
so  as  to  leave  the  objects  of  it  remediless.  By  giving 
it  the  form  of  a  state  prosecution,  the  prisoner  is  to  be 
deprived  of  the  summary  interference  of  the  United 
States'  authority  ;  and  by  passing  it  through  the  sheriff's 


T. 

Ofli^niliin 
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hands,  without  the  iDterrention  of  any  court  of  justice,  CHARLE'N, 
be  is  tojbe  dejMrived  of  the  benefit  of  the  26th  section  of    "^JJ^^,^,  * 
the  jadiciary  act,  by  which  an  appeal  might  be  had  to      Eikison 
the  supreme  court.    Thus  circumstanced,  it  is  impossible 
to  conceal  the  hardships  of  his  case,  or  deny  his  claim  to 
some  remedy. 

The  opposition  to  issuing  the  writ  of  habeas  corpus  is 
founded  altogether  on  the  ground  that  he  is  in  custody 
under  state  authority ;  and  the  proviso  to  the  14th  section 
of  the  judiciary  act  of  1789  is  relied  on.  That  proviso  i» 
in  these  words :  ^  Provided  that  writs  of  habeas  corpus 
fbdll  in  no  case  extend  to  prisoners  in  gaol,  unless  where 
they  are  in  custody  under  or  by  color  of  the  authority  of 
the  United  States,  or  are  committed  for  trial  before  some 
court  of  the  ^ame,  or  are  necessary  to  be  brought  into  some 
court  to  testify." 

Mr.  King  admits,  that  this  proviso  is  fatal  to  his  motion, 
unless  his  case  be  taken  out  of  it,  by  one  or  both  of  the 
following  considerations  t 

IsL  That  so  far  as  it  abridges  the  right  of  habeas  cor^ 
fusj^  it  is  inconsistent  with  that  provision  of  the  constitu- 
tion which  declares,  that  '<  the  privilege  of  the  writ  of 
habeas  corpus  shall  not  be  suspended,  unless'  when  in 
cases  of  rebellion  or  invasion  the  public  safety  may  re- 
quire it  f — a  state  of  facts  which  cannot  possibly  he  pre* 
dicated  of  the  present  i  or, 

%i.  That  the  prisoner  cannot  be  said  to  be  in  confine- 
ment under  state  authority,  if  the  state  law  be  void  under 
which  he  is  arrested.     And  being  -by   his  national  char- 
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CHARLE'N,  acter  entitled   to  the  protection  of  this  court,  in  other 
«e:ust,        .  ^^j.jg^  ^  constitutional  suitor  of  the  ^United  States'  courts, 
EUdson      this,  which  is  the  only  adequate  remedy,  should  be  ex- 
tended to  him. 


V. 

Deliesseline. 


These  views  of  the  subject  certainly  merit  much  con- 
sideration. Arguments  in  favor  of  this  cherished  right 
are  not  lightly  to  be  passed  over.  But  what  are  the 
courts  of  the  United  States  to  do  ?  We  cannot  undertake 
to  judge  when  that  crisis  has  arrived  which  the  constitu- 
tion contemplates ;  nor  are  we  to  undertake  to  define  and 
limit  the  meaning  of  those  words,  the  privilege  of  the 
writ  of  habeas  corpus.  Every  state  in  the  union  may 
have  had  different  provisions  limiting  and  defining  the 
extent  of  this  privilege ;  some,  perhaps,  confining  them- 
selves to  the  privilege  as  it  stood  at  common  law ;  others, 
adopting  some  or  all  of  those  statute  provisions  which 
have  wrought  such  a  change'  in  its  practical  utility.  It 
can,  then,  only  be  left  to  congress  to  give  an  uniform  and 
national  operation  to  this  provision  of  the  constitution. 
In  legislating  on  this  subject  they  have  confined  us  to 
those  cases  in  which  the  party  is  confined  under  United 
States'  authority,  or  is  necessary  to  be  introduced  into^  its 
courts  as  witnesses. 

On  the  second  point  it  is  to  be  observed,  that  the  pro- 
viso to  the  fourteenth  section  of  the  judiciary  act  im- 
poses on  (he  petitioner  the  necessity  of  maintaining  the 
affirmative  of  his  being  confined  under  United  States* 
authority  ;  so  that  it  is  not  enough  to  negative  his  being 
in  custody  under  state  authority,  for  the  consequence  is 
only  that  he  is  confined  arbitrarily,  and  without  authority, 
by  a  state  officer  ;  a  case  to  which  our  power  to  issue  thi^ 
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writ  does  not  extend.    Ajb  far  as  congress  can  extend,  and  CHARLE'N, 

shall  extend,  the  power  to  afford  relief  by  this  writ,  I  trust  "^^^ 

I  shall  never  be  found  backward  to  grant  it    At  present  Eikuon 

I  am  satisfied  that  I  am  not  vested  with  that  power  in  _, ,.  "'  ,. 
this 


We  come  next  to  consider  the  motion  for  the  writ  de 
homine  repleffiando. 

And  here  the  question  appears  to  me  to  be  "  what  right 
I  have  to  refuse  it?"    As  well  might  I  interpose  to  prevent 
the  petitioner  from  suing  out  his  writ  for  trespass  and  false 
imprisonnaent,  or   the  captain  his  writ  for  trespass  in 
taking  the  seaman  from  his  vessel,  or  the  ordinary  writ 
of  replevin  on  distress  for  rent,  as  to  refuse  this  writ  de 
homine  replegiando.    If  it  is  not  the  proper  writ  for  his 
case,  he  must  take  the  consequence ;  but  this  is  not  the 
time  and  mode  to  try  that  question.      It  is  a  writ  of 
common  right,  and  contains  upon  the  face  of  it  its  own 
death-warrant  if  it  be  not  legally  grantable  in  any /par- 
ticular case.      If  the  return  of  the  party  to   whom  it 
issues,  shows  that  it  is  not  a  case  proper  for  the  remedy 
intended  to  be   given,  there  it  ends.     If  the  return  be 
false,  it  may  be  contested ;  if  true,  and  it  presents  a  proper 
case,  then  another  writ  issues,  which  brings  in  question 
the  right  of  personal  freedom.     The  whole  of  this  is  set 
forth  in  the  registrwn  breviun^  and  in  Fitzherbert,  which 
is  nearly  copied  from  it. 

If  my  opinion  extrajudicially  be  asked,  I  would  ex- 
press the  most  serious  doubt  whether  this  writ  could  avail 
the  party  as  against  the  sheriff;  but  as  against  his  vendee, 
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OHARLE*N,  there  is  not  a  qiiestion  that  it  will  well  lie  at  cofnmon 

^"^'"^  1823.  j^^^ 


Elkison 

V. 

Deliesseline. 


But  gentlemen  contend,  that  this  writ  is  obsolete ;  that 
''  it  is  not  to  be  raked  up  from  the  ashes  of  the  common 
law,  to  be  now  first  used  against  the  state  of  South  Caro- 
lina ;"  that  it  cannot  issue  when  the  habeuLS  corpus  cannot 
issue  ;  and  finally,  that  the  writ  of  ravishment  of  wajrd  is 
the  only  writ  established  by  a  law  of  the  state  as  the 
proper  writ  to  try  the  question  of  freedom  of  a  person  of  * 
color,  and  no  other  can  be  substituted  without  changing 
the  law  respecting  slaves. 

There  is  not  one  of  these  arguments  that  can  be  sus- 
tained either  in  law  or  fact.  The  writ  de  komine  reple^ 
giando  is  ingrafted  .by  law  into  the  jurisprudence  of  South 
Carolina  ;  nor  is  it  unknown  in  actual  practice,  in  cases 
to  which  it  is  applicable.  In  the  State  of  New  York,  .it 
is  familiarly  used.  It  is  true,  that  the  writ  of  ravishment 
of  ward  is  expressly  given  by  a  state  law ;  but  it  is  given 
in  favor  of  those  who  are  by  law  declared  to  he  prima 
facie  held  to  be  slaves.  It  curtails  no  right  of  a  freeman^ 
previously  existing ;  and  only  operates  to  give  an  action 
to  one  whose  condition  or  situation  places  him  in  abso- 
lute duress,  or  to  any  other  who  shall  charitably  volun- 
teer in  his  behalf  as  guardian.  But  the  act  under  consid« 
eration  furnishes  itself  the  distinction  between  ordinary 
cases  and  the  present.  This  act  operates  only  as  to  free- 
men— free  persons  of  color,  and  not  as  to  slaves,  so  that 
a  whole  crew  of  slaves  entering  this  port  would  be  free 
from  its  provisions.  It  is  an  indispensable  attribute  of 
the  individual  affected  by  it,  that  he  aliould  be  free.  If 
he  is  not,  the  sheriff  is  not  authorized  by  it  to  touch  him  : 
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and,  although  forbid  by  other  laws  to  remain  here,  his  charle'N» 
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coming  here  does  not  expose  him  to  seizure  and  imprison-    ^ 
ment  under  the  provision  of  this  law,  whether  it  be  con-      Eikison 
siimtional  or  not.     The  negro  act  of  '47  supposes  him  a      j.  ^'  . 
slave :  the  present  act  supposes  him  a  freeman.    Several 
other  answers  might  be  given  to  the  ailment ;  but  this 
one  is  sufficient.     We  do  not  pretend  to  a  right  to  en- 
croach on   the  power  of  the  state  over  its  slave  popula- 
tion.    The  power  remaitis  unimpaired.      But  under  a 
state  law,  this  man  is  recognized  as  a  freeman,  and  in 
that  view,  if  in  no  other,  we  are  fully  authorized  to  treat 
him  as  such. 

As  to  the  argument  that  this  writ  cannot  issue,  where 
the  writ  of  habeas  corpus  cannot  issue,  it  was  fully  an- 
swered by.  the  petitioner's  counsel.  If  the  argument 
proves  any  thing,  it  leads  to  the  contrary  conclusion. 

Upon  the  whole,  I  am  led  to  the  conclusion, 

That  the  third  clause  of  the  act  under  consideration  is 
clearly  unconstitutional,  and  void ;  and  the  party  petition- 
er, as  well  as  the  ship-master,  is  entitled  to  actions  as  in 
ordinary  cases : 

That  I  possess  no  power  to  issue  the  writ  of  habeas 
corpus  ;  but  for  that  remedy  he  must  have  recourse  to  the 
state  authorities :. 

That  as  to  the  writ  de  hamine  replegiando^  1  have  no 
right  to  refuse  it ;  but,  although  it  will  unquestionably  lie 
ToL.  II.  10 
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CHARLE^N,  to  a  vendee  under  the  sheriff,  I  doubt  whether  it  can  avail 
^^^^j^^^  '  the  party  against  the  sheriff  himself.    The  counsel  will 
Elkison      then  consider  whether  he  will  sue  it  out. 

V. 

Deliesseline, 


GENERAL    SESSIONS. 

NEW  YORK,  SEPTEMBER,   1823. 


The  People  ] 
vs. 
Luke  Marley. 


*  Misdemeanor. 


MaxweU^  District  Attorney,  for  the  Prosecution: 
D.  Chraham  and  Anthon^  for  the  Defendant. 

Construction  rpjj^  defendant  was  indicted  for  erecting  a  building 
the  more  ef-  against  the  act  entitled  <'  an  act  for  the  more  effectual  pre- 
l\^ll^onTf  vention  of  fires  in  the  city  of  New  York,''  passed  the  9th 
fir«B   in    the  of  April,  1823. 

city   of  New 
York,"paswd 

^ftoa^^  -^P"*'      The  building  was  erected  in  Elm  street. 

The  line,  or  fire  limits,  begins  on  the  East  River,  and 
passes  through  Montgomery  street  and  Canal  street,  to  the 
Hudson  River.  The  line  runs  through  Elm  street,  and 
includes  the  west  side. 

It  appeared  by  the  testimony  of  a  number  of  witnesses, 
that  the  defendant  erected  a  wooden  building  at  the 
comer  of  Elm  and  Pearl  streets.      The  building  was 
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29  feet  by  22,  and  two  stories  high.     It  had  been  erected  N'W  YORK, 
b7  raising  a  shed  of  the  sajne  dimensions,  which  had  been    ^^^^^^^^ 
built  a  gceat  number  of  years,  about  6  feet,  and  enclosing   The  People 
and  covering  it  with  a  roof.  Mariey. 

It  appeared  by  the  testimony,  that  new  sills  were  added ; 
that  it  covered  the  same  space  of  ground  when  raised  that 
it  did  before  ;  that  the  roof  was  only  repaired  :  that  it  was 
raised  6  feet,  or  at  most  7  feet ;  that  before  it  was  only  a 
shed^  but  that  now  it  was  a  comfortable  workshop  ;  that 
its  danger  iivas  niuch  increaised  by  the  addition  of  a  great- 
er quantity  of  combustible  materials,  and  on  account  of 
its  height.  The  question  was,  whether  this  was  erecting 
a  building  within  the  act. 

RiSBR,  Recorder.  The  evidence  is  clear,  that  this 
building  is  within  the  fire  limits,  as  defined  by  the  act. 
The  sole  question  for  the  jury  to  decide  is,  whether  the 
erectioti  of  this  building  falls  within  the  prohibition  in- 
teoded  by  the  statute.  The  indictment  is  framed  under 
the  act  ^'  for  the  more  efiectual  prevention  of  fires,"  passed 
1801,  re-enacted  in  1813,  extended  in  1815,  and  again  ex- 
tended the  9th  of  April,  1823. 

Ax  common  law  a  building  of  wood  might  have  been 
erected,  and  was  often  erected  in  cities  and  towns,  until 
the  frequent  caution  given  to  the  legislature  of  their 
dangerous  tendency,  by  numerous  fires  and  conflagra- 
tions, that  not  only  destroyed  the  houses  and  the  prop- 
erty in  them,  but  many  valuable  lives :  to  prevent 
which,  the  parliament  of  Great  Britain  passed  several 
prohibitory  statutes.    (1  Black.  Com.  87.)    And  by  the 
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N'W  YORK,  legislature  in  this  state  by  the  several  statutes  before  men- 

Sept.   1833.    ,.        J 

^  tioned. 


The  People 

T. 

Marley. 


The  legislature  meant  to  guard  the  city  against  fires. 
That  is  the  mischief  they  intended  to  prevent;  and  it  is 
the  duty  of  the  court  so  to  construe  the  acts  of  the  assem- 
bly, as  that  intent  nuiy  be  carried  into  effect.  With  this 
view  of  the  case,  we  are  of  opinion,  that  any  material  al^ 
teration  in  the  buildings  afiy  considerable  augmentation  of 
itf  so  as  to  enlarge  its  dimensions  laterally ^  or  on  its  sides j 
is  within  the  fneaning,  andj  therefore^  within  the  act.  If 
raised  a  story,  as  in  the  case  now  before  the  court,  it  must 
be  done  by  the  addition  of  combustible  materials :  the 
danger  is,  therefore,  increased ;  and  in  the  second  place, 
the  building  is  higher  than  it  was  before,  and,  if  on  fire, 
not  so  easily  extinguished.  We  are  of  opinion,  that  it  is 
within  the  act,  as  it  is  clearly  within  the  mischief  the 
legislature  meant  to  prevent. 


The  jury  found  the  defendant  guilty. 
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GENERAL    SESSIONS. 

NEW  YORK,  OCTOBER,  1823. 

The  People     ]     ' 

vs.  (  Misdemeanor. 

P.P.LGautier.) 

Maxwell^  District  Attorney,  Ck>UDsel  for  the  People. 
Priee^  Coansel  for  the  Prisoner. 

Mr.  Gaiitier  was  indicted  under  the  act  of  the  Assem* 
biy  of  the  state  of  New  York,  passed  the  16th  day  of 
April,  1817,  entitled  <<  an  act  to  regulate  sales  by  public 
auction,'*  for  selling  goods  at  public  auction,  not  having 
been  appointed  in  pursuance  of  that  or  any  other  act  of 
the  assembly  of  this  state.  The  words  of  the  second  section 
of  the  act  are,  ^  that  the  person  administering  the  gov- 
eroment  of  this  state,  by  and  with-  the  advice  and  consent 
of  the  council  of  appointment,  shall  annually  appoint  so 
many  persons,  within  this  state,  to  be  auctioneers,  as  they 
shall  judge  proper."  The  third  section  declares,  '^  that  if 
any  person  or  persons,  not  appointed  and  authorized  in 
the  manner  by  this  act  directed,  nor  by  or  under  the 
authority  of  the  United  States,  shall  sell,  or  attempt  to 
sell  any  goods,  wares,  merchandize,  or  effects,  whatever, 
by  way  of  public  auction  or  vendue,  within  this  state,  he 
shall  be  considered  guilty  of  a  misdemeanor,  and  shall, 
on  conviction,  be  fined  a  sum  not  exceeding  five  hun« 
dred  dollars,  or  imprisoned  for  a  term  not  exceeding  three 
months,''  &c. 
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N'W  YORK,  Price,  counsel  for  the  defendant,  contended^  that  there 
^^^^^^.^    could  be  iio  conviction  under  this  statute,  inasmuch  as  the 

The  People  constitution  had  abrogated  it  by  changing  the  manner 
Gautier  ^^  appointment  An  auctioneer  could  not  now  be  ap- 
pointed "by  .and  with  the  adyice  and  consent  of  the 
council  of  appointment,  such  a  power  not  being  in  ex- 
istence, having  been  abrogated  by  the  constitution,  and  by 
'<  an  act  directing  the  mode  of  appointing  certain  officers," 
which  defined  the  manner  of  appointing  auctioneers,  to 
wit,  "that  the  person  administering  the  government  of 
this  state  shall  nominate,  and  with  the  consent  of  the 
senate,  appoint."  It  was  entirely  silent  as  to  any  penal- 
ties for  selling  goods  at  public  auction,  without  such  ap- 
pointment. It  was  a  C4MUS  annssus^  not  provided  for  by 
iany  law  in  the  state.  Every  man  who  chose  might  sell 
at  public  auction  without  being  amenable  to  the  penalties 
of  the  act  of  the  15th  of  April,  1817,  or  any  other  act.  It 
would  be  the  duty  of  the  legislature  to  pass  an  act  upon 
this  subject}  but  until  that  was  done,  there  was  no 
remedy. 

The  court  was  of  the  same  opinion ;  and  decided  that 
the  act  of  1817  was  inoperative,  and  abrogated  by  the  new 
constitution ;  and  the  act  of  1823  was  silent  as  to  any 
penalties  for  selling  goods  at  public  auction,  and  instructed 
the  jury  to  acquit  the  defendant. 

The  jury  returned  a  verdict  of  wo/  guilty. 
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OYER  AND  TERMINER 

PHILADELPHIA,  MAY,  1816. 

7%6  Commonwealth 

YS.  \  Murder. 

Richard  Smith. 

Jared  IhgtrsoU  and  Edward  IngersMj  Esquires^  Coun- 
sel for  the  Ck>mmonw6alth. 

WUUmm  Rawlej  Peter  A.  Browne^  and  J.  B.  Smithy 
EsquireSy  Counsel  for  the  Prisoner. 

The  facts  of  the  case,  and  the  law  arising  from  them, 
aie  embraced  in  the  charge  of  the  president* 

Rush,  Justice.  I  request  your  attention  to  what  I 
W  about  to  say  to  you,  and  I  also  request  that  you 
woald  Gonsidei  this  charge  as  proceeding  firom  the  whole 
court 

The  prisoner  at  the  bar,  Richard  Smith,  is  indicted 
for  the  murder  of  John  Carson,  by  shooting  him  through 
the  head,  on  the  20th  January  last. 

There  is  not  the  least  doubt-  he  died  of  the  wound, 
after  languishing  till  the  4th  of  February**  - 

It  is  your  duty  to  decide,  by  your  verdict,  taking  into 
eooaideration  all  the  circumstances  of  the  case,  whether 
he  be  guilty  of  murder  or  not 
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PHILAD'A,  -A  jury  has  a  right  in  criminal  cases  to  give  a  special  or 
^^'        '   a  general  verdict.    A  special  verdict  states  all  the  material 

The  Com'th  facts,  and  submits  to  the  court  the  question  of  law  aris- 
fl  ^'\u  i^S  ^°  these  facts.  This  is  not  usual,  and  is  not  expected 
by  this  court* 

A  general  verdict  is  where  the  jury,  in  general  terms, 
say  the  prisoner  is  guilty  or  not  guilty. 

From  the  right  which  the  jury  has,  to  give  a  general 
verdict  in  all  criminal  cases,  it  follows  they  iTave  inciden- 
tally a  right  to  determine  both  the  law  and  the  facts, 
which  are  often  almost  inseparably  connected  with  each 
other. 

What  says  the  constitution  upon  this  point? 

In  indictments  for  libels,  the  jury  shall  have  a  right  to 
determine  the  law  and  the  facts  under  the  direction  of  the 
court,  as  in  other  cases. 

Prom  the  evidence  it  appears  that  John  Carson,  the  de- 
ceased, was  married  to  Ann  Bsjcer,  in  Jutie,  1801,  and 
that  she  was  afterwards  married  in  the  month  of  Oc- 
tober, 1816,  to  Richard  Smith,  the  prisoner  in  the  bar. 

It  is  made  a  question  whose  wife  she  was  on  the  20th 
of  last^anuary,  the  day  on  which  Carson  fell  by  the 
hands*of  Smithr 

It  is  provided  by  our  divorce  law,  where  a  man  leaves 
his  family  for  two  years,  and  his  wife  marries  after  that 
time,  in  consequence  of  a  report,  apparently  well  ground- 
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ed,  that  her  husband  is  dead,  that  in  such  case  she  is  not  PHILAIVA, 
guilty  of  adultery ;  and  that  the  husband,  on  his  return,        ^' 

may  insist  on  having  his  wife  back  again,  or  to  be  di-  Th«  ComHk 
Torced  from  her ;  and  that  he  may  institute  a  suit  for  a  ^* 

divorce  within  six  months  after  his  return. 

To  make  the  marriage  of  a  wife  lawful,  in  any  degree, 
under  this  act,  two  things  are  expressly  required  by  the 
.rery  words  of  it 

1st.  That  the  husband  has  been  two  years  absent 

2d.  That  a  rumor  existed  of  the  death  of  the  husband. 

The  marriage  must  be  founded  in  both  circumstances  to 

give  it  validity. 

What  is  the  evidence  in  this  case  ?  There  is  no  doubt 
that  Capt.  Carson  had  been  absent  two  years  at  the  time 
his  wife  was  married  to  the  prisoner ;  but  the  other  cir- 
cumstance, viz.,  the  report  or  rumor  of  the  death  of 
Capt.  Carson,  has  not  been  made  out  in  proof.  To  jus- 
tify the  second  marriage  of  Mrs.  Carson,  there  should 
.be  evidence  of  a  nimor  of  this  description.  What  is 
the  meaning  of  the  expression  ^  a  rumor  of  the  death  of 
a  man  in  appearance  well  founded  "  ?  We  think  it  means 
general  report  that  a  man  died  at  a  particular  town  or 
place,  was  shipwrecked,  or  lost  his  life  in  some  way, 
which  the  report  specifies.  It  appears  to  the  court  that 
the  expression,  "  in  appearance  well  founded,"  has  refer- 
ence to  the  place  and  manner  of  his  death.  No  such 
evidence  has  been  given.  Jane  Baker  only  says,  ''  there 
was  a  rumor  of  Carson's  death  ;  a  sailor  said  so."  This 
loose  evidence  is  not  the  evidence  the  law  requires  to 

Vol.  IL  U 
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PHILAD'A,  justify  a  wife's  marrying  in  the  absence  of  her  husband. 
^J^.!^^.^   .  There  must  be<i  general  report  of  his  death,  and  of  the 
The  ComU  place  and  manner  of  it. 

T. 

Smith. 

There  not  being  the  evidence  required  by  law, 'to  au- 
thorize the  marriage  of  Ann  Carson  with  the  prisoner  in 
the  bar^  it  is  clearly  the  opinion  of  the  court  that  it  was, 
to  all  intents  and  purposes,  null  and  void.  This  being 
the  case,  it  follows  that  she  was  guilty  of  adultery  w;ith 
Smith  ;  that  the  rights  of  Smith,  as  a  third  person,  have 
po  legal  foundation  or  existence ;  that  Carson  had  an 
undoubted  right  to  proceed  at  law  against  his  wife  for  a 
divorce,  and  to  settle  with  her,  and  withdraw  the  suit, 
whenever  he  thought,  proper,  without  the  consent  of  the 
prisoner,  or  any  other  person.  The  law  now  under  con- 
sideration supposes  a  case  of  this  very  kind,  by  enacting, 
that  in  any  suit  for  a  divorce  on  the  ground  of  adultery, 
if  the  defendant  shall  prove  that  the  plaintiff  admitted 
the  defendant  into  conjugal  embraces  after  he  knew  she 
had  been  guilty  of  adultery,  it  shall  operate  as  a  peipetual 
bar  to  his  obtaining  a  divorce. 

^  We  go  farther,  and  state  to  you  upon  that  point,  that 
Ann  Carson  could  not  have  two  husbands  at  the  same 
time.  She  could  not  be  at  the  same  time  the  wife  of  John 
Carson  and  the  prisoner. 

She  was  unquestionably  once  the  wife  of  John  Carson, 
,    and  nothing  but  death  or  divorce  could  dissolve  the  con- 
nection.   These  are  the  only  two  modes  known  to  the 
law  of  terminating  the  marriage  contract. 

It  is  stated  by  the  defendant's  counsel,  that  a  subpoena 
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for  the  purpose  of  a  divorce,  is  so  decisive  of  the  intent  of  pholad'A, 

the  party,  that  he  cannot  alter  or  change  his  intention.      ^^' 

This  is  strange  language,  and  is*  equivalent  to  saying,  The  ComU 

the  bringing  a  suit  for  divorce,  and  the  decree  in  the       g  \' 

case,  are  eqnally  binding  on  the  party.    Where  would 

be  the  use  of  the  decree,  if  the  subpcBua  was  conclusive 

iD  the  libellant  ?    We  are,  therefore,  clearly  of  opinion, 

that  on  the  10th  of  January  last  Ann  Carson  was  the 

wife  of  John  Carson,  and  that  he  had  a  right  to  settle 

his  diffisrenoes  with  his  wife,  and  to  receive  her  again  into 

his  arms. 

It  being  universally  understood  and  known  that  the 
property  of  the  wife  is  the  property  of  the  husband,  and 
that  he  alone  has  the  control  over  it ;  the  consequence  is 
that  John  Carson  had  an  undoubted  right  to  take  pos- 
session of  the  house  and  goods  which  belonged  to  his 
wife,  on  his  return  in  January  last  to  this  city,  and  to  his 
family.  It  follows,  that  Richard  Smith,  the  prisoner, 
was  an  intruder,  and  had  acquired  unlawful  possession  of 
the  wife,  of  the  house,  and  of  the  goods  and  chattels  of 
John  Carson. 

This  point  being  settled,  we  proceed  to  remark,  that  the 
crime  of  murder  essentially  consists  in  taking  away  the 
life  of  a  fellow-creature,  with  circumstances  that  show  a 
vindictive  temper  and  malignity  of  heart. 

It  is  not  the  design  of  the  court  to  distract  your  minds, 
or  fisUigue  your  attention,  by  a  tedious  discussion  on  the  . 
law  of  murder.    We  shall  endeavor  to-  make  you  un- 
derstand so  much  of  this  subject,  that  you  may  be  able 
to  form  a  correct  judgment  on  the  question  submitted  to 
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PHILAD'A,   you.    It  will  be  proper  to  state  a  few  leading  principles 

*^'        '    that  have  received  the  sanction  of  the  highest  judicial 

The  ComHh   authority  in  this  state,  subsequent  to  the  passing  the  law 

In  the  case  of  the  Commonwealth  v.  Mulatto  Bob,  tried 
at  £aston  in  1795,  before  Chief  Justice  M'Kean  and 
Judge  Smith,  it  was  decided  by  the  court,  that,  since  pass- 
ing the  law  of  1794,  the  intention  still  remains  the  crite- 
rion of  the  crime ;  that  the  intention  of  the  prisoner  is  to 
be  collected  from  his  words  and  actions;  and  that  on  the 
supposition  a  man,  without  uttering  a  word,  should  strike 
another  on  the  head  with  an  axe^  it  would  be  deemed  pre- 
meditated violence. 

In  the  case  of  The  Commonwealth  v.  O'Hara,  tried  be- 
fore Chief  Justice  M'Kean  and  Judges  Shippen  and 
Smith,  in  Philadelphia,  in  the  year  1797,  the  court  held, 
if  the  murder  be  committed  with  an  instrument  likely  to 
kill,  it  is  wilful ;  and  that  to  make  it  deliberate  and  pre- 
meditated,  the  party  must  have  time  to  reflect  and  to 
frame  the  design,  however  short  the  time  may  be,  and 
must  intend  to  kill. 

If  the  defendant  has  time  to  think,  and  did  intend  to 
kill,  for  a  minute,  as  well  as  an  hour  or  a  ^ay,  it  is  a  de- 
liberate, wilful  and  premeditated  killing,  constituting  mur- 
der in  the  first  degree,  witliin  the  act  of  assembly. . 

We  shall  presently  examine  the  conduct  of  the  pris- 
oner, and  compare  it  with  the  principles  laid  down  in 
these  cases. 

In  the  mean  time,  we  observe  to  you,  gentlemen,  that 
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« 

tbe  principles  just  stated  are  from  the  highest  judicial  au-  PHILAD'A, 
thority  in  Pennsylvania,  and  that  it  is  the  duty  of  this  ^^^^^^.^^ 
court,  and  of  you  as  jurymen,  to  submit  to  them.  The  Com'th 

T. 


For  a  moment,  however,  gentlemen,  let  us  inquire  into 
their  correctness. 

The  wilfulj  deliberate  and  premeditated  killing  a  perr 
son  is,  by  the  law  of' 1794,  described  to  be  murder  in  the 

first  degree. 

« 

What  is  it  to  kill  a  person  wilfully?  It  is  the  same 
thing  as  killing  him  on  purpose.  He  wha  does  an  act 
wiljfiiily,  does  it  on  purpose,  and  he  who  does  an  act  on 
purpose,  does  it  wilfully. 

The  next  ingredient  to  make  the  killing  murder  in 
the  first  degree  -is,  it  must  be  deliberate.  But  does  the 
la\^  fix  the  time  of  such  deliberation  ?  No  such  thing, 
gentlemen.  Does  it  say,  the  prisoner  must  ponder  over 
the  Gjime  for  years,  for  months,  for  weeks,  or  days,  or 
hours,  or  for  any  other  given  time  ?  *  What  sort  of  a  law 
would  it  be,  if  such  construction  were  put  upon  it  by 
courts  and  juries  ? 

Suppose,  for  example,  it  should  be  contended,  that  it 
must  appear  the  party  had  pondered  on  the  commission 
of  the  crime  one  hour  or  five  minutes  before  the  fact. 

I  ask,  then,  why  fix  an  hour  or  five  minutes  for  deliber- 
ation ?  Why  not  half  an  hour  ?  why  not  two  hours  ? 
why  not  two  minutes  ? 


Smith. 
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PHtLAD'A,      The  truth  is,  in  the  nature  of  the  thing,  no  time  is  fixed 
^'        '    by  the  law,  or  can  be  fixed,  for  the  deliberation  required 
The  Com'th  to  constitute  the  crime  of  murder. 

T. 

Smith. 

To  deliberate  is  to  reflect,  with  a  view  to  make  a 
choice ;  and  if  it.  appeared  that  the  party  did  reflect, 
though  but  for  a  minute,  before  he  acted,  it  is  unquestion- 
ably a  sufficient  deliberation  within  the  meaning  of  the 
act  of  assembly. 

The  last  requisite  to  constitute  murder  in  the  first  de- 
gree is^  that  the  killing  must  be  premeditated. 

-  » 

To  premeditate  is  to  think  of  a  matter  before  hand ; 
it  is  to  conceive  of  a  thing  before,  it  is  executed.  The 
word  premeditated  would  seem  to  imply  something  more 
than  deliberate,  and  may  mean  that  the  party  had  not 
only  deliberated,  but  had  framed  in  his  mind  the  plan  of 
destruction. 

We  therefore  say  to  you,  gentlemen,  and  we  say  it  con- 
fidently, that  it  is  equally  true,  both  in  fact  and  from  ex- 
perience, that  no  time  is  too  short  for  a  wicked  man  to 
frame  in  his  mind  a  scheme  of  murder,  and  to  contrive 
the  means  of  accomplishing  it. 

Gentlemen,  it  is  well  known  that  certain  acts  will  so  far 
justify  a  man,  that  his  killing  another  will  not  be  murder. 
There  are  also  other  acts  that  are  not  a  sufficient  provoca- 
tion to  justify  killing  a  person. 

For  example,  the'  demand  of  a  debt-  is  pot  a  provoca- 
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tioD  to  justify  killiDg.    It  is,  therefore,  murder  to  kill  a  PHILAD'A, 

man  in  the  act  of  asking  the  payment  of  a  debt.  ^^^-^^ 


Further,  gentlemen.  It  is  a  principle  of  law,  that  no 
breach  of  a  man's  word  or  promise — no  trespass  either 
to  lands  or  goods — no  affiront,  by  word  or  gesture,  will 
excuse  a  perscm  from  the  crime  of  murder,  if  he  becomes 
so  far  transported  as  to  kill  the  person  who  then  offeqds 
him. 

Apply  this  to  the  facts  before  you.  Suppose,  then,  the 
house  was  in  fiict  Smith's,  and  that  Carson,  in  going  there 
on  Saturday  to  demand  the  possession  of  his  family,  was 
a  trespasser :  it  is  the  opinion  of  the  court,  that  Smith's 
killing  him,  under  these  circumstances,  in  the  very  act  of 
making  such  peaceable  demand,  is,  in  every  principle  of 
law,  murder  in  the  first  degree. 

To  recapitulate  all  the  testimony  that  has  been  laid 
before  you,  would  be  an  endless  task,  and  I  add,  a 
useless  task ;  because,  on  this  trial,  as  on  all  others,  a 
ffeat  deal  of  evidence  has  been  given  that  has  no  more 
bearing  on  the  merits  of  the  case,  than  one  of  ^sop*s 
Fables,  or  a  chapter  from  Don  duixote.  Evidence  of 
this  description  it  is  not  our  practice  to  take  down  in 
writing. 

The  material  facts  in  this  cause  seem  to  be  these : 
On  the  20th  of  January  last,  at  about  11  o'clock  at  night, 
the  prisoner  in  the  bar  shot  John  Carson  through  the 
head,  of  which  wound  he  died  on  the  4th  of  the  next 
month.  .'That  on  Wednesday,  the  17th  of  January,  the 
prisoner  and  the  deceased  dined  together  at  the  house 


The  Com'th 

▼. 

SmiUi. 
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PHILAD'A,  of  John  Carson,  the  corner^  of  Second  and  Dock  streets. 
*^',       '    On  this  occasion  John  Carson  got  into  a  rage  at  seeing 

The  ComHh  the  prisoner  assume  the  direction  of  his  children  and  his 
s  ^'th  servants,  and,  seizing  a  knife,  made  an  attempt  to  strike 
him ;  the  prisoner  laid  hold  of  his  arm,  on  which  the 
deceased,  with  the  other  arm,  took  up  another  knife. 
Mrs.  Carson  attempted  to  hold  her  husband ;  but,  break- 
ing loose,  he  ran  down  stairs,  witli  two  knives  in  his 
hands,  in  pursuit  of  Smith,  who  had^one  off  without  his 
hat.  Upoir  Mrs.' Carson  telling  her  husband  if  he  wanted 
to  commit  murder,  to  murder  her,  he  exclaimed,  Murder  ! 
Yes  !  The  evening  of  this  very  day,  the  prisoner  was 
seen  in  the  kitchen  with  a  pair  of  pistols,  one  of  which 
was  loaded:  that  he  then  declared,  "that  if  Carson  entered 
the  door,  to  lay  hands  on  him,  he  would  certainly  shoot 
him."  In  consequence  of  this  violence  of  John  Carson, 
he  was,  on  the  application  of  the  prisoner,  bound  over  the 
next  day  to  keep  the  peace. 

The  next  interview  between  the  prisoner  and  the  de- 
ceased was  on  Saturday  evening,  which  terminated*  the 
mortal  career  of  John  Carson,  in  the  manner  you  have 
heard. 

On  this  fatal  evening,  Carson  came  to  his  house  be- 
tween 7  and  8  o'clock,  wHen  Mrs.  Carson  and  Smith 
both  left  it.  Carson  then  sent  for  Thomas  Baker  and 
Jane  Baker,  the  parents  of  Mrs.  Carson,  who,  about  10 
o'clock,  went  to  the  house.  On  coming  there,  they  found 
Carson  in  the  china  store:  he  and  they  went  up  stairs 
into  the  parlor.  Between  10  and  11  that  evening, 
Thomas  Abbot  went  home,  and  being  informed-  that  Mr. 
and  Mrs.  Baker,  who  lived  under  his  roof,  had  gone  to 
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Mrs.  Carson's,   he    determined    to    follow    them   there.  PHILAD'A, 
When  he  got  near  the  house,  he  saw  Mrs.  Carson,  and      ^^' 
went  with  her  into  the  office  of  Jonathan  B.  Smith,  in  Thp    Com'rt 
the  neighbourhood    of  Carson's  house.      The   prisoner  T* 

came  in  soon  after,  and  asked  Jonathan  Smith  to  give 
him  the  pistol,  which  was  refused.  Mrs.  Carson  then 
s^id,  let  us  go~~^Qu  know  where  there  is  one.  The  pris- 
oner swore,  if  Carson  attempted  to  touch  him  he  would 
kUl  him.  The  prisoner,  Mrs.  CarsoQ,  and  Thomas  Ab- 
bot, left  the  office  of  J.  B.  Smith  together,  and  on  coming ' 
to  the  house  of  Carson,  Abbot  staid  below,  and  Mrs. 
Oarson  and  the  prisoner  went  up  stairs.  In  about  a 
minti/e,  Abbot  following  them  up  stairs,  passed  the 
prisoner  standing  in  the  entry,  wit))  his  right  hand  upon 
his  breast,  under  his  surtout  coat,  and  his  left  hand  also 
on  his  breast ;  he  ^irent  into  the  parlour,  where  he  found 
Capt.  Carson,  Mrs.  Carson,  Thomas  Balder,  and  Jane 
Baker.  Abbot  had  not  been  in  the  room  more  than  half 
a  minute,  when  the  prisoner  came  in,  and  stood  near  the 
door,  in  the  same  attitude  in  which  he  appeared  in  the 
entry  ;  that  is,  he  had  his  right  hand  urider  his  siurtout, 
buttoned  at  top  and  tx)ttom,  and  his  }eft  hand  on  hii^ 
breast  ovejr  hii;  right,  hand.  Capt.  Carson  then  got  up, 
and  told  the  prisoner  he  had  come  to  take  peaceable 
possession  of  his  house — that  out  of  the  hoi^se  he  must  go. 
The  prisoner  then  said,  very  well,  and  turning  to  Mrs. 
Carson,  said,  Ann,  shall  I  go  ?  Who  replied.  No,  stay. 
The  prisoner  then  went  to  the  north-east  corner,  and 
Carson  following  him,  told  him  again,  and  repeated,  two 
or  three  times,  he  must  leave  the  house — "  my  hands  are 
tied — ^I  have  no  weapon  ;"  at  this  time  he  held  his  hands 
down  by  his  side,  and  open,  had  nothing  in  his 
hands.  Upon  this,  Smith  drew  a  pistol  from  under  his 
Vol.  II.  12 
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PHLLAD'A,  surtout  coat,  and  shot  Carson  in  the  mouth  ;  and  throwing 
^^'        '   the  pistol  on  the    floor,  ran  down  stairs  as  fast  as  he 

The  Oom*th,  could.  Capt.  Baker  pursued  him,  heard  him  tum1l)le 
T*  among  the  china,  and  overtook  him  on  the  step  of  the 

front  door.  Smith,  the  prisoner,  when  conveyed  to  gaol, 
had  his  nose  injured,  and  bloody.  The  deceased  declar- 
ed in  his  last  illness,  that  the  prisoner  had  come  in  like 
a  midnight  assassin,  and  shot  him  like  a  coward.  It  was 
further  in  evidence,  that  Smith  might  have  left  the  corner 
in  the  parlour  without  running  against  any  body« 

Prom  this  evidence,  the  question  presented  to  you  is, 
of  wh|it  crime  is  the  prisoner  guilty  ? 

* 

Murder  in  the  first  degree,  is  the  wilful,  deliberate,  and 
premeditated  killing  another.  There  are  various  inferior 
kinds  of  homicide.  But  on  the  present  indictment,  our 
attention  is.  confined  to  the  consideration  of  the  highest 
and  most  aggravated  description  of  the  crime. 

Then  let  us  ask,  did  the  prisoner  wilfully  kill  John 
Carson? 

It.  is  not  pretended  there  was  any  accident  in  the  case. 
The  killing,  therefore,  was  wilful,  and  on  purpose. 

% 

Was  it  deliberate  and  premeditated?  or  was  it  the 
efiects  of  a  sudden  passion,  produced  by  a  reasonable 
provocation  ? 

There  is  no  evidence  to  show  a  sudden  passion,  or 
that  the  prisoner  had,  that  evening,  received  any  provo- 
cation from  the  deceased.    All  the  witnesses  who  were 
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present  agree,  that  CarsoQ  did  not  touch  him,  or  lay  the  PHILAB'A, 
weight  of  his  finger  upon  him.  ^^' 

The  Com'th 

The  killing,  therefore,  was  not  the  efiect  of  a  suddeo  ^  T* 
passion :  but  was  it  deliberate,  gentlemen  ?  Look  at  the 
prisoner  standing  in  the  entry,  with  the  pistol  buried  un- 
der his  surtout ;  see  him  entering  the  parlor,  in  the  same 
attitude,  taking  his  stand,  drawing  the  pistol,  and  coolly 
discharging  it  into  the  mouth  of  Carson,  and  ask  your- 
selves whether  this  was  not  a  most  deliberate  act. 

Was  the  killing  premeditated  1  On  Wednesday  night 
he  had  prepared  himself  with  pistols,  and  declared,  if  ever 
Carson  entered  the  door,  to  lay  hands  on  him,  he  would 
certainly  shoot  him.  On  Saturday  evening  he  made  a 
similar  declaration.  He  did  not,  however,  wait  till  Car- 
son touched  him,  but  shot  him,  without  receiving  from 
him  the  least  personal  injury,  or  even  threat. 

In  the  language  of  Chief  Justice  M'Kean,  we  add, 
that  where  a  man,  without  uttering  a  word,  strikes  anoth- 
er man  on  the  head  with  an  axe,  it  is  an  act  of  premedi- 
tated violence. 

What  is  the  language  of  the  court  in  the  case  of  The 
Commonwealth  t.  O'Hara  ?  If  the  prisoner  had  time  to 
think,  and  did  intend  to  kill  for  a  minute,  it  is  wilful,  de- 
liberate and  premeditated  killing,  as  well  as  if  he  had  in- 
tended to  kill  for  an  hour  or  a  day. 

With  respect  to  the'  conduct  of  Carson  at  his  own 
house,  on  Wednesday,  in  drawing  a  knife  on  Smith,  it 
was  altogether  unjustifiable.    What  would  have  been  the 
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t^HlLAD'A,  consequence  if  he  had  killed  him,  we  are  not  now  called 
*^'        '    upon  to  decide.     This  we  will  say,  that  two  wrongs  can- 

Thc  Com'th  not  make  a  right ;  that  Carson's  violence  on  Wednesday 
felrili  ^^  never  justify  Smith  in  deliberately  killing  Carson  on 
the  Saturday  following. 

Who  is  there  among  us  that  will  justiCy  assassination  ? 
Nobody,  I  trust.  But  it  will  be  quite  as  easy  to  justify 
assassination  on  the  principle  of  revengej  as  the  con- 
duct of  the  prisoner  in  deliberately  shooting  Carson 
through  the  liead  three  days  after  Carson  had  injured 
him. 

Much  has  been  said  of  the  principle  of  self-defence,  as 
applied  to  the  prisoner ;  but  with  what  propriety  we 
are  at  a  loss  to  discover.  Who  laid  hands  on  him? 
who  attacked  him  ?  ^ho  threatened  him  ?  who  touched 
him? 

He  went  voluntarily  into  the  room,  chose  his  station, 
and  fired  when  he  pleased.  He  was  not  dragged  into  the 
room,  and  there  detained  against  his  will.  On  the  con- 
trary, he  only  was  armed^  atid  under  restraiht  from  no 
person. 

It  has  been  said  by  one  of  the  witnesses,  that  the  pistols 
Were  procured  for  self-defence.  If  this  be  really  the  case, 
it. is  much  to  be  lamented  they  were  employed  for  a  most 
mischievous  and  deadly  purpose. 

The  dying  declarations  of  John  Carson  are  of  weight 
in  this  cause,  who  averred,  when  he  lost  all  hopes  of 
living,  that  the  prisoner  had  come  like  an  assassin,  and 
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shot  him  like  a  co\«^ard.    This  description  of  the  offence  philad'A, 

of  the  prisoner  accords  very  much  with  the  representa-  ^^.L^^^^ 

tioQs  of  it  given  by  the  witnesses^  The  ComU 


The  flight  of  the  prisoner  is  always,  in  the  eye  of  the 
law,  evidence  of  guilt.  Smith  had.  no  sooner  discharged 
the  fatal  instrument,  than  it  was  dashed  on  the  floor,  and 
he  fled  from  the  room  with  the  utmost  speed.  His  fall 
among  the  china,  the  difficulty  of  getting  through  the 
street  door,  which  opened  inwardly,  and  his  stumbling  at 
the  front  door,  were  the  providential  circumstances  that 
prevented  his  escape. 

The  man  who  has  committed  no  crime,  in  general 
faces  his  accusers,  and  maintains  his  innocence.  On 
the  other  hand,  the  guilty  creature,  who  knows  he  has 
exposed  himself  to  the  just  vengeunce  of  the  law,  is 
uniformly  seen  to  endeavor  to  avoid  by  flight  that  punish- 
ment which  he  is  conscious  he  has  merited  at  every 
earthly  tribunal. 

A  good  deal  has  been  said  bf  the  history  of  Captaiil 
Carson's  life  and  character.  Alas!  gentlemen,  it  is  the 
melancholy  history  of  his  death  you  are  called  upon  to 
hear  and  to  decide.  He  had  settled  his  difference  with 
his  wife  on  Friday  ;  and,  anxious  for  re-union,  had  formed 
a  plan  of  getting  possession  of  his  house  on  Saturday, 
-the  next  day.  He*  very  naturally,  therefore,  sends  for 
his  wife's  nearest  connections  to  be  witnesses  of  his  or-^ 
dering  the  prisoner  to  quit  his  house.  It  is  plain,  they 
were  not  sent  for  to  assist  him  to  take  possession  by 
force,  because  they  came  without  arms,  and  no  force 
was  used.     But,  whatever  was  his  motive,  it  was  ^o  or*- 


Smith. 
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PHmiD'A,  dered  by  Providence,  that  it  was  an  invitation  to  his  death 
^^^^^-   and  funeral. 

The  Com'th 

^: .  It  is  true,  gentlemen,  Smith  did  go  on  Saturday  night 

Smith. 

to  look  for  a  magistrate,  to  turn  Carson  out,  as  he  ex- 
pressed it.  Being  disappointed,  he  resolved  to  take  the 
law  in  his  own  hands,  and  deliberately  procuring  a  pistol, 
went  forward  into  the  room  where  he  knew  Carson  was, 
and  coolly  discharged  its  contents  into  his  head. 

Justice  is  certainly  due  to  the  prisoner  in  the  bar — ^no 
body  doubts  it. 

But  is  Justice  due  to  Richard  Smith  only  ?  Is  no  jusc 
tice  due  to  the  public — is  no  justice  due  to  society  ?  Is 
the  life  of  a  man  of  no  value  ?  Is  no  atonement  to  be 
made  to  offended  law,  for  the  shedding  of  innocent  blood  ? 
Judge  for  yourselves,  gentlemen. 

Punishment  is  not  the  province  of  a  court  and  jury* 
Our  rulers,  the  legislature  of  our  country,  have  estab- 
lished a  penal  code,  assigning  to  each  crime  its  proper 
punishment.  Upon  this  point  we  have  no  right  to  reason  : 
acquiescence  is  our  duty. 

I  will  however  observe,  gentlemen,  that  the  practice  of 
all  nations,  civilized  and  barbarous,  accords  with  the 
voice  of  religion,  which  is  the  voice  of  God  :  whoso  shed- 
deth  man's  blood — ^that  is,  deliberately  sheds  it — ^by  man 
shall  his  blood  be  shed. 

What  is  the  case  before  you  in  substance,  and  in  a  few 
words  ?    It  is  this — 
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.The  prisoner  having,  by  color  and  forms  of  law,  ac-  PHILAD^a, 
quired  unlawful  possession  of  the  house  of  Carson,  of  his      *^'      ^' 
goods  and  chattels,  of  his  wife  and  children,  deliberately  xhe  Gom'th 
shot  him  afterwards  in  his  own  house,  in  the  very  act  of         ^; 
peaceably  demanding  restitution  of  all  that  was  dear  to 
him. 

It  is  a  fine  reflection  of  chief  justice  Hale — <'  Let  me  re- 
member," says  that  great  and  good  man,  "  when  I  find 
myself  inclined  to  pity  a  criminal,  that  there  is  also  pity 
due  to  the  people  and  to  the  country." 

« 

The  court  have  done  their  duty — it  remains  with  you 
to  do  yours. 

Remember,  gentlemen,  the  vows  of  God  are  upon  you^ 
to  decide  according  to  law  and  to  evidence. 

We  have  stated  both  the  law  and  the  facts,  and  leave 
you  to  judge  for  yourselves :  you  have  a  right  to  deter- 
mine both. 

If  you  believe  the  witnesses,  who  were  present  and  saw 
the  crime  committed,  it  is  your  duty  to  convict  the  prison- 
er of  murder  in  the  first  degree  ;  but  if  you  do  not  believe 

the  witnesses,  it  is  your  duly  to  acquit  him. 

\ 

The  jury  found  the  prisoner  guilty ,'^nd  he  was  exet- 
cuted  in  pursuance  thereof. 
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X 


CIRCUIT   COURT   U.S. 
NEW  YORK,  SEPTEMBER,   1823. 

m 

United  States  1 

vs.  >  Piracy. 

Joseph  Perez.  J 

Messrs.  TiUotson  and  HaineSy  counsel  for  the  People. 
Messrs.  Hoffman  and  Nevin^  counsel  for  the  Prisoner. 

In  calling  the  jury  the  panel  was  exhausted,  and  Dr. 
Roosa  was  selected  as  a  talisman.  He  was  objected  to  by 
the  counsel  for  the  prisoner,  that  he  was  a  physician. 
The  court  overruled  the  objection,  and  a  peremptory  chal- 
lenge was  made. 

It  was  permitted  by  the  court,  that  the  counsel  for  the 
prisoner  might  interrogate  the  jurors  as  they  came  to 
the  book  to  be  sworn,  "  whether  they"  had  expressed  an 
opinion  against  the  prisoner,"  and  they  were  so  inter- 
rogated. 

Captain  Edward  Johnson  testified,  that  he  was  a  citi- 
zen of  the  United  States,  sole  owner  of  the  schooner  Bee, 
iand  principal  owner  of  her  cargo.  He  sailed  with  her 
from  Charleston,  jS.  C,  on  the  20th  of  July,  1822,  on 
a  voyage  to  St.  Juan  de  Remedios,  in  the  island  of 
Cuba.  The  vessel  was  of  about  50  tons,  and  the  cargo 
consisted  of  floiir,  rice,  butter,  lard,  codfish,  tin  ware, 
watches,  &c.  On  the  I4th  of  August,  being  then  about 
a  mile  and  a  half  from  the  coast  of  Cuba,  and  not  far 
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from  the   place  of  destination,  saw  a  small  schooner  of  N*W  YORK, 
about  30   tons  coming  out  from  under  the  land.      She     ^^L^,^,^ 
was  Baltimore  built,  schooner  rigged,  apparently  about  The  TJ.  states 
30  tons  burtheu,  without  a  topsail,  and  hoisted  Buenos       ^J^'^^ 

Ayrean   colors.      She    hailed    the   Bee,   on   which  the 

* 

anchor  was  let  go,  and  a  boat  sent  from  the  Bee  on  board 
of  her.  When  the  boat  returned,  witness  was  forward 
stooping  down  and  paying  out  the  cable :  his  first 
notice  that  the  pirates  were  on  board  was  their  cutlasses, 
with  which  they  began  beating  him  with  great  violence. 
He  had  ^with  him  on  board  the  Bee  a  saiUng-master, 
whose  name  was  Manuel  Fernandez,  a  Portuguese,  who 
spoke  Spanish,  James  Debau,  Joseph  Porter,  James 
Thompson,  and  a  Portuguese  passenger,  who  was  taken 
*in  at  Charleston,  who  spoke  no  English,  and  whose  name 
the  witness  never  knew.  Fernandez  interceded  with  the 
pirates,  upon  which  they  desisted  from  4}eating  the  wit- 
ness. They  then  put  a  six  pounder,  which  was  on  board  ' 
the  Bee,  into  the  boat,  together  with  colors,  trumpets,  and 
other  light  articles,  and  got  the  Bee  under  weigh,  again 
ninning  in  till  within  half  a  mile  of  land,  when  they 
brought  her  to  anchor,  and  laid  the  piratical  schooner  on 
the  larboard  side,  close  to  her.  At  this  time  there  were 
about  twenty  of  them  on  board.  They  took  off  the  tar- 
paulin, and  one  of  them,  who,  according  to  the  best  of 
witness'  knowledge  and  belief,  was  Joseph  Perez,  the  pris- 
oner, took  a  crowbar  and  drove  it  in  once  or  twice  into  the 
hatch.  They  called  for  the  axe  of  the  cook,  but  before 
any  thing  further  was  done,  witness  was  hurried  on  board 
the  piratical  schooner  to  assist  in  throwing  out  the  bal- 
last, for  the  purpose  of  lighting  her  so  as  to  receive  the 
cargo  of  the  Bee.  The  witness  then  stated  various  acts 
of  wantonness  and  cruelty  during  eight  days,  that  were 
Vol.  II.  13 
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N'W  YORK,  inflicted  on  them  by  the  pirates :  the  manner  in  which 

Sept.   1833.    ,,,.«,,  ^    I 

^^^^^^^     they  sold  off  the  greater  part ^  of  the  cargo  to  the  people 
The  U.  St&ces  who  flocked  down  from  the  country  to  purchase,  and  the 
p^'  arrivaPof  a  British  schooner  from  New  Providence,  to 

whom  the  residue  of  the  cargo  was  sold. 

On  the  22d  of  August,  having  disposed  of  all  the 
cargo,  the  pirates  got  both  schooners  under  weigh,  and 
beat  out  to  the  entrance  of  the  Keys,  five  or  six  miles 
from  the  main  land,  when  witness  was  told  by  the  car- 
penter that  they  were  about  to  run  the  Bee  ashore. 
This  was  soon  after  done,  after  taking  two  or  three 
stretches  upon  West  Salt  Key.  A  small  boat  like  a 
canoe  was  brought  alongside,  with  one  sail,  and  one  oar 
and  a  half,  some  beef  and  water.  Th^y  then  ordered* 
witness  into  the  boat ;  he  went  in  :  they  then  ordered  him 
out  again,  and  he  came  out.  On  this  the  prisoner, 
Perez,  came  up  to  him,  and  ordered  him  to  take  down 
his  small  clothes ;  prisoner  then  examined  the  waistband 
and  lining,  searched  witness'  person  for  belts,  and  ripped 
open  the  lining  of  his  hat  and  shoes,  searching  for  money. 
Shortly  afterwards  the  prisoner  came  up  from  below,  and 
brought  up  a  gold  piece  in  his  hand  ;  he  held  it  up 
towards  witness'  face,  and  said,  "  dis  for  you,"  meaning, 
as  witness  supposed,  have  you  any  more  like  this  on 
board?  Witness  answered  him,  "No  gold  in  America ;" 
when  the  prize  master,  who  could  speak  English,  said, . 
"No,  no — no  gold  in  America."  Witness  was  now 
standing  by  the  gunwale,  when,  turning  round,  he  saw 
the  prisoner  take  a  long  knife  from  his  side,  and  cut  the 
standing  part  of  the  fore-peak  haulyards,  for  the  purpose, 
as  witness  then  thought,  and  still  believes,  of  hanging 
the  cook  therewith.    Prisoner  called  the  cook,  and  made 


Perez. 
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a  grasp  at  him,  when  the  prize  master  called  out,  "  No,  NW  YORK, 
no  !'*  and  then  he  desisted:  'They  ordered  witness,  the       ^  * 
passenger,  and  all  the  crew,  except  Debau,  into  the  boat :  The  U.  States 
there  were  five  in  the  boat ;  Capt.  Fernandez  said  they 
must  not  stand  in  shore,  or  the  pirates  would  kill  them  all. 
They  accordingly  continued  to  stand  out,  till  they  ran 
down  the  hull  of  the  piratical  schooner ;  they  soon  after 
saw  the  Bee  in  a  blaze.  -  They  then  made  for  the  land, 
(as  the  boat  leaked  exceedingly,  and  had  to  be  bailed  con- 
stantly by  two  men,)  and  got  into  the  mouth  of  a  creek 
near  Matanzas,  after  being  about  four  days  at  sea,  and 
landed  at  Mataazas  on  the  27th,  in  the  evening. 

7be8e  fact^  being  proved  to  the  court  and  jury,  no  doubt 
existed  -that  they  amounted  to  piracy.  Witnesses,  howev- 
er, were  introduced  who  testified  to  facts  that  left  some 
doubt  whether  the  prisoner  was  the  same  person  who 
committed  the  piracy  upon  Captain  Johnson. 

The  case  was  summed  up  to  the  jury  by  Messrs.  Nevins 
and  Hoffman  for  the  prisoner,  and  by  Messrs.  Haines  and 
Tillotson  for  the  CJnited  States.* 

The  court  Charged  the  jury  about  eight  o'clock  in  the 
evening :  they  retired  to  consider  upon  their  verdict, 
and  returned  into  court  before  ten  the  same  evening, 
when  some  points  of  law  were  explained  to  them,  and 
they  were  again  sent  out,  and  about  twelve  o'clock  they 
were  discharged;  they  having  previously  informed  the 


*  It  is  impossible  in  a  work  of  this  kind  to  insert  the  very  able 
and  eloquent  addresses  of  tlie  counset ;  it  would  swell  the  work 
far  beyond  the  limits  laid  down  by  the  proprietors. 
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N'W  YORK,  court  that  they  were  equally  divided,  and  that  there  was 
^^Z,^*    no  prospect  of  their  ever  agreeing  upon  their  verdict. 

The  U.  States 

^'  A  motion  was  made  to  discharge  the  prisoner,  by  his 

counsel,  oh  the  ground  that  the  court  had  no  authority  to 
discharge  the  jury  but  in  extreme  cases,  and  that  this  was 
not  such  a  case. 


The  court  were  divided.  Van  Ness  was  of  opinion 
the  jury  were  discharged  too  soon.  Justice  Thompson 
decided  upon  the  motion,  that  there  need  not  be  a  physi- 
cal impossibility  to  a  unity  of  opinion.  He  decided,  the 
.  court  had  power  to  discharge  the  jury  in  criminal  cases, 
and  that  it  rested  in  the  sound  discretion  of  the  court,  un- 
The  authori-  der  all  the  circumstances  of  the  case ;  that  it  was  not 

4|Ag  A  1*0  All   00 1*  « 

lectedinCrim.  necessary  the  jiwy  should  be  so  far  exhausted  as  to  be  in- 
L.c.voi.i,  p.  capable  of  further  discussion  and  deliberation,  nor  was  it 

475  476.  *  ' 

necessary  that  they  should  be  disabled  by  sickness^  intox- 
ication, or  mental  derangement ;  it  was  enough  that  they 
could  not  agree — that  there  was  a  moral  disability.  In 
this  case,  the  jury  had  been  out  near  four  hours ;  a  length 
of  time  amply  sufficient  to  agree  upon  their  verdict,  if  they 
could.  This  was  a  plain  question  of  fact  for  them  to  de- 
cide. There  were  no  intricate  questions  of  law  in  the 
case  ;  a  longer  time  ought  to  be  affordedto  the  jury,  where 
a  case  involved  a  great  number  of  facts  and  points  of  law. 
It  depended  more  upon  the  nature  of  the  case,  than  upon 
any  settled  rule  that  could  be  laid  down,  for  the  discharge 
of  the  jury.  If  the  jury  could  not  make  up  their  minds 
and  agree  upon  their  verdict  in  four  hours,  where  the 
identity  of  the  prisofier  was  the  only  question  before  them, 
it  was  probable  they  never  could  agree. 

As  the  court  were  divided,  no  judgment  was  given. 
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The  case  will  be  argued  at  Washington,  and  the  point  N'W  YORK, 
settled  by  the  Supreme  Cburt/  ^*^*-  ^^^• 


The  U.  States 

V. 


•  Circuit  CoTwt  of  tte  U.  States.  Philadelphia,  October,  1 823.  ^J^^^ 
Joseph  HcLskiU  and  Charles  Fransluito  were  indicted  for  a  piracy 
committed  on  board  the  schooner  Tattler,  on  the  1 5th  of  Sep- 
tember, 1823.  The  evidence,  'both  on  the  part  of  the  United 
States  and  for  the  prisoners,  haying  been  heard,  the  counsel 
summed  up,  and  the  jury  were  charged. 

At  eight  o'clock  the  same  evening  the  jury  returned  a  verdict 
of  guilty  on  the  first  count.  Before  the  verdict  was  recorded,  the 
counsel  for  the  prisoners  expressed  an  apprehension  that  one  point 
in  the  charge  of  the  court  had  been  misunderstood  by  the  jury ; 
and  entered  into  an  explanation,  which  was  objected  to  by  the  dis- 
trict attorney,  but  allowed  by  the  court.  One  of  the  jurors  then 
expressed  his  dissent  from  the  verdict  which  had  been  given,  be- 
lieving, as  he  said,  that  the  prisoners'  conduct  had  arisen  from 
fear.  The  court  remanded  the  jury,  and  adjourned  until  the 
following  morning.  At  1 1  o'clock  the  next  morning  the  jury 
again  came  in,  and  again  delivered  a  verdict  of  guilty. 

The  counsel  for  the  prisoner,  having  heard  that  one  of  the  ju- 
rors had  become  insane  since  the  last  adjournment,  required  that 
the  jury  be  polled ;  upon  which  the  individual  alluded  to  exhib- 
ited, by  his  answer,  such  decided  proof  oi  mental  derangement, 
that  the  court  refused  to  record  the  verdict.  The  district  attor- 
ney now  suggested  that  the  insanity  of  the  juror  had  probably 
arisen  from  want  of  food,  and  that  if  refreshment  were  allowed  he 
might  recover  sufficiently  to  perform  his  duty.  But  the  counsel 
for  the  prisoners  did  not  feel  themselves  at  liberty  to  agree  to  this 
proposal,  declaring  their  determination  to  leave  the  responsibility 
of  whatever  might  be  done  entirely  with  the  court.  The  district 
attorney  then  offered  to  discharge  the  jury  by  agreement ;  but 
this  also  was  declined.  The  jury  was  then  remanded  until  the 
oourt  should  determine  on  the  most  advisable  course. 

It  would  seem,  also,  that  the  juror  who  dissented  on  the  eve- 
ning before,  had  not  altered  his  opinion,  but  had  been  induced  to 
agree  to  the  verdict  of  guilty,  under  the  impression  that  a  writ- 
ten statement  of  his  views,  which  he  had  prepared,  might  be 
permitted  to  accompany  it. 
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CIRCUIT  COURT  U.  S. 
NEW  YORK,  SEPTEMBER,   1823. 

r 

United  Slates     ] 

vs.  >  Murder. 

William  Gourlay.  J 

Present — Honorable  Smith  Thompson. 

Honorable  William  P.  Van  Ness. 
Messrs.  THllotson  and  Haines^  Counsel  for  the  U.  States. 
Messrs.  Van  Wick,  Baldwin^  Scott^  and  Blunt^  Counsel 
for  the  Prisoner- 

On  Friday,  the  10<h  of  September,  at  9  o'clock  in  the 
morning,  commenced  the  trial  upon  an  indictment  found 


At  two  o'clock  thcj  again  came  to  the  bar,  when  the  court  dis- 
charged the  jury,  it  being  expressly  understood  that  such  dis- 
charge was  without  the  consent  of  the  prisoners'  counsel,  and 
directed  the  cause  to  be  tried  anew. 

On  Wednesday,  the  22d,  the  prisoners,  being  called  to  the 
bar,  offered  by  their  counsel  a  special  plea,  setting  forth  the  par- 
ticulars of  the  former  trial,  and  praying  a  discharge  on  the  con- 
stitutional provision  that  no  man  shall  be  twice  put  in  jeopardy 
for  the  same  cause,  and  alleging  the  discharge  of  the  former 
jury  as  equivalent  to  an  acquittal.  To  this  plea  the  attorney  of 
'the  United  States  demurred,  and  the  court  directed  an  argument 
on  its  validity,  which  consumed  the  remainder  of  the  day.  On 
the  following  morning  the  court  delivered  a  learned  and  elabo- 
rate opinion,  overruling  th£  plea  of  the  prisoners,  and  directing 
the  trial  to  proceed.  This  opinion  w^as  principally  directed  to 
two  points ;  1.  That  the  lives  of  the  prisoners  had  never  been 
in  jeopardy,  as  the  words  are  applied  in  the  constitution,  and 
by  the  .common  law.  2.  That  the  insanity  of  a  juror  is  one  of 
those  cases  of  necessity  in  which  the  court  may  exercise  a  sound 
discration  to  discharge  a  jury,  it  being  essential  for  the  due  ad- 
ministration of  justice. 
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at  the  present  term  of  the  court  against  William  Gourlay,  N'W  YORK, 
for  mnrder.     The  following  jarors  were  exanuned  and       ^ 
sworn,  viz.:   Calvin  W.  Howe,  William  Finch,  Daniel  The u. States 
Oakley,  John  S.  Bradford,  Nathaniel  Rathbone,  Smith      ^   \ 

•' '  '  '  Gourlay. 

Lane,  Daniel  Banvard,  Samuel  Maverick,  Samuel  Dixon, 
Dennison  Wood,  Lyman  Fitch,  and  John  Reid.  The  in- 
dictment was  read,  consisting  of  three  counts,  of  which 
the  first  ch  arged  the  oflfence  to  have  been  committed  in  a 
bay,  the  second  in  a  haven,  and  the  thixd  on  the  high 
seas,  near  Cadiz,  in  the  kingdom  of  Spain, 

Mr.  Tillotson  opened  the  case  for  the  United  States,  and 
observed,  that  he  deemed  it  proper  to  state  explicitly,  not 
only  the  facts  and  circumstances  attending  the  offence 
which  was  charged,  but  also  the  law  by  which  ihose  facts 
were  to  be  governed.  In  civil  cases,  questions  of  law 
were  refen^d  to  the  court }  but  in  criminal  trials',-  the  jury 
were  made  the  judges  as  well  of  the  law  as  of  the  facts. 
In  this  case,  the  grand  jury  had  charged  the  prisoner  with 
wilful  murder ;  and  if  the  fact  of  the  killing  be  proved 
by  the  United  States  upon  the  prisoner,  the  law  would  pre* 
sume  it  to  have  been  done  with  malice.  It  would  then 
rest  upon  the  accused  to  produce  such  circumstances  of 
mitigation  as  would  reduce  the  crime  from  the  highest 
grade  of  homicide.  He  should  expect,  in  order  to  sub- 
stantiate the  charge,  to  show :  1st.  The  kilRng  ;  2d.  That 
it  was  done  by  the  prisoner ;  and  3dly.  That  it  was  done 
within  the  jurisdiction  of  this  court.  The  facts,  as  he 
understood,  were  briefly  these  : 

»  « 

That  on  the  14th  of  June  last,  the  ship  Canton  was 
lying  in  the  bay  of  Cadiz,  in  an  open  road-stead,  where 
the  sea  was  flowing  in,  on  board  of  which  the  offence 
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N'W  YORK,  charged  was  perpetrated  by  the  prisoner  upon  William 
^^^*         ■    Jones.    The  Canton  was  an  American  ship,  of  which  the 

The  U.  States  master  was  then  on  shore ;  the  prisoner  the  first,  and  the 
^  ^'  deceased  the  second  mate.     In  the  afternoon  of  that  day, 

Gourlay.  .  ,  "^ 

a  quarrel  had  been  sought,  authority  oppressively  exer- 
cised, and  a  blow  given  by  the  prisoner.  At  the  close  of 
the  evening,  Jones  went  into  the  berth  assigned  him  by 
the  captain,  which  was  in  a  single  state-room,  the  berths 
being  placed  the  one  over  the  other.  Gourlay  came  down 
and  ordered  Jones  out  of  his  berth.  The  latter  refused, 
when  Gourlay  pulled  off  the  clothes,  and  left  him  naked. 
Jones  then  jumped  out,  a  struggle  ensued,  which  contin- 
ued until  they  got  out  of  the  state-room  into  the  main 
cabin.  Grourlay  then  cried  murder,  and  an  indentation 
appeared  from  Jones'  teeth.  Jones,  it  would  be  .proved, 
was  about  21  years  of  age,  a  humble,  tranquil,  feeble 
young  man,  whilst  the  prisoner,  as  the  jury  would  ob- 
serve, was  stout  and  athletic.  After  they  had  heen  disen- 
*  gaged  from  the  struggle,  Gourlay  looked  steadfastly  for 
some  time  at  the  deceased,  and  then  said,  "  By  God  !  I'll 
shoot  you,"  stepped  back  into  his  room,  took  his  pistol, 
levelled  it,  and  shot  him  dead  on  the  spot.  These  were^ 
the  facts,  as  Mr.  Tillotson  was  advised,  and  he  presumed 
no  effort  would  be  made  to  reduce  the  grade  of  the  crime 
below  that  of  manslaughter. 

Mr.  Tillotson  then  cited  various  authorities  to  show 
from  the  cases  found  in  the  books,  that  the  present  was 
not  a  case  of  manslaughter,  but  of  murder.  Among 
them  were  1  East,  233^  Notes  to  Chitty's  C.  L.,  and 
3  Chitty,  730.  The  prisoner  was  indicted  under  the 
8th  section  of  the  aCl  of  congriess  entitled  "  an  act  for 
the  punishment   of  certain  crimes  against   the  United 
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States,"    passed    30th    April,    1790.      That   section  de-  N»w  YORK, 

«   ,  -i-  u   11  •*      Sept.  1823. 

Clares,    "that  if  any  person  or  persons  shall  commit,    ^..^^ 
upon  the  high  seas,  or  in  ^ny  river,  haven,  basin  or  bay,  The  U.  Staiei 
out  of  the  jurisdiction  of  any  particular  state,  murder  or  ^' 

robbery,  or  any  other  offence,  which,  if  committed  within 
the  body  of  a  county,  would,  by  the  laws  of  the  United 
States,  be  punishable  with  death  *•*  being  thereof  con- 
victed, shall  suffer  death."  Should  the  jury,  on  the 
question  of  jurisdiction  entertain  doubts,  whether  the 
United  States  intended  to  punish  murder  in  cases  like 
the  present,  he  presumed  the  jury  would  find  the  facts 
specially,  so  that  the  question  mii^ht  be  revised  and  finally 
deternained  by  the  Supreme  Court  of  the  United  States. 
Such  a  course  would  be  decorous  and  correct,  and  it 
would  be  peculiarly  proper,  inasmuch  as  a  general  ver- 
dict (the  jury  being  judges  both  of  the  law  and  the  fact) 
would  be  conclusive,  and  could  nerer  be'revised. 


Captain  Charles  M'Cauley  was  sworn  on  the  part  of 
the  prosecution.  He  commanded  the  ship  Canton  on 
the  .14th  of  June ;  but  was  absent  on  shore  at  the  time 
the  affray  happened.  The  ship  lay  about  a  mile  from 
the  molehead  in  Cadiz,  and  about  two  and  a  half  miles 
from  Fort  Catalina,  on  the  opposite  side,  which  is  forti- 
fied, and  now  occupied  by  the  French.  It  was  far  in 
from  the  chops  of  the  harbour.  It  is  about  seven  and  a 
half  miles  from  Rota  to  Cadiz,  and  about  three  miles 
fjrom  Fort  Catalina,  to  the  Fort  Escaronada,  (towards 
Rota,)  opposite  Cadiz.  The  water  is  about  five  or  six 
fathom.  All  within  the  poirtt  of  Rota  and  the  Fort  St. 
Sebastians  is  called  and  occupied  as  the  Bay  of  CJadiz. 


y 
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N'W  YORK,      The  Canton  did  not  approach  nearer  Cadiz  on  ac- 

JL^,^^^,^^    count  of  the  shallowness  of  the  water.    She  came  to 

The  u.  States  anchor,  unloaded  and  loaded  m  that  place.    In  the  win- 

«  ^'  ter  such  ships  go  farther   in.     It  is  the  usual  place  for 

mooring  such  ships.    Had  just  discharged  the  ship  the 

day  of  the  affair.     The  King  of  Spain  entered  Cadiz  the 

next  day  after.    The  Canton  was  an  American  ship. 

Her  owners  were  Americans. 

Thomas  M'Cready  identified  and  proved  the  register 
of  the  ship  Canton,  and  its  American  character. 

Jacob  Smith  was  a  carpenter  on  board  the  ship  Can- 
ton, on  the  I4th  of  June,  in  the  port  of  Cadiz.  About 
sunset  he  put  away  his  tools.  A  lighter  was  alongside 
.  the  ship  with  salt ;  and  as  the  ship  was  short  of  hands,  and 
wished  to  discharge  the  lighter, .  witness  laid  to  and  as- 
sisted in  taking  out  the  salt.  A  little  past  9  o'clock 
witness  missed  the  prisoner,  by  whom  he  was  soon  after 
called  down  into  the  cabin.  Knew  not  what  Gourlay 
wanted,  but  went  down.  Gourlay  addressed  him,  and 
said,  "  Carpenter,  I  have  brought  you,  and  Vesey,  and  the 
steward  down  to  witness  that  I  order  Mr.  Jones  out  of  the 
berth."  Does  not  recollect  he  said  this  or  that  berth ;  de- 
ceased was  then  lying  in  his  own  berth.  Gourlay  re- 
peated the  order  to  Jones  to  get  out.  Jones  replied  he 
would  not  go  out  alive ;  that,  he  said,  was  the  place  ap- 
pointed by  the  captain  for  him  to  sleep,  and  there  }^ 
wojild  sleep.  Prisoner  turned  round  and  said,  "  Carpen- 
ter, haul  that  man  out  of  his  berth."  Witness  refused, 
stating  that  he  was  willing  to  obey  his  orders,  but  un- 
willing to  drag  the  man  out  of  his  berth,  for  he  didn't 
know  the  consequence.     Prisoner  then  pulled  the  bed- 


T. 

Gourlay. 
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clothes  from  Jones ;    seized  and  dragged  him   into  the  N'W  YORK, 
dioing  room,  where  they  had  a  clinch  together,  and  in       ^ ' 
passing  the  mahogany  table  they  nearly  capsized  it  in  The  U.  States 
the  scuffle.     Witness  put  his  hand  on  the  table,  and  held 
it  till  they  passed  it.    He  went  on  deck,  leaving  them 
scuffling,  and  asked  the  men  to  go  down  and  part  the  two 
mates,  or  they  would  kill  each  other.    A  man  named 
Jones,  (not  the  deceased)  said,  "  let  them  fight,  it's  none 
of  our  business." 

Whilst  receiving  this  answer,  murder  was  cried  in  the 
calHn,  in  about  a  minute  after  witness  left  it.  Witness 
went-down,  and  prisoner  held  up  his  hand,  and  said,  "  This 
man  has  bit  me."  It  was  on  the  left  hand  •  a  slight  wound 
which  bled  a  little;  also  a  small  wound  on  the  cheek. 
Gourlay  and  deceased  were  then  'clinched ;  Jones  being 
partly  down  on  his  knees,  and  bourlay  above  him,  and 
had  the  command  of  him.  There  was  a  little  place  on 
the  side  of  Gourlay's  cheek,  and  the  blood  running  from 
his  hand.  Witness,  with  his  right  hand,  laid  hold  of 
Gourlay  by  his  left  arm,  and  of  Jones  with  his  other 
by  the  shoulder,  and  thus  separated  them.  Jones  was  a 
small  man,  five  feet  three  inches  high.  Knows  his  height, 
for  he  made  bis  coffin.  Begged  Jones  to  go  on  deck. 
Deceased  said,  "  Where  sh'^ll  I  go  ?  Am  I  to  be  murder- 
ed ?"  Witness  told  Jones  to  go  on  deck  and  sleep  in 
Black's  berth,  in  the  forecastle.  Black  was  then  on 
shore.  "  You  say  you  a're  going  to  leave  the  ship 
to-morrow.  Gourlay  (the  prisoner)  says  he  is  going 
to  leave  the  ship  to-morrow.  Go,  and  stay  in  the  fore- 
castle to-night :  Gourlay  is  in  a  passion  now,  and  in  the 
morning,  when  the  captain  returns,  all  will  be  well." 
Jones  was  then  standing  with  his  back  near  the  com- 
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N'W  YORK,  panion  way,  and  the  prisoner  with  his  back  to  the  state- 
^'         '   room  door.     They  were  about  four  feet  apart,  and  the 

The  U.  States  witness  aboilt  four  feet  from  them.    Gourlay  then  said, 
▼■  "By  God  I'll  shoot   you" — stepped  back  about  a  foot, 

reached  back  his  arm,  took  down  a  brass  pistol,  cocked 
it,  and  shot  him  dead.  Prisoner  had  two  pistols,  usually 
loaded,  suspended  over  the  berth  where  he  slept.  Wit- 
ness took  the  candle,  then  standing  on  the  table,  looked 
upon  Joties,  and  perceived  he  was  dead.  He  did  nbt 
stir — turned  and  said,  "Mr.  Gourlay,  you  have  killed 
the  man."  Gourlay  replied,  "  I  can't  help  it ;  he  ought 
to  have  obeyed  my  orders."  Witness,  Wm.  Vesey,  and 
George  Brown,  were  the  only  persons  present  at  the 
time  Jones  was  killed.  The  men  on  deck,  hearing  pie 
report  of  a  pistol,  came  below.  They  insisted  upon 
prisoner's  being  immediately' put  in  irons,  and  kept  ia 
that  way  until  the  captain  returned  in  the  morning.  It 
was  done,  and  he  remained  so  until  morning,  when,  as 
soon  as  witness  thought  he  could  get  into  the  city,  he 
took  a  boat,  went  ashore,  and  found  Capt.  M'Cauley,. 
to  whom  he  related  the  facts.  Captain  M'Cauley,  Cap- 
tain O'Sullivan,  the  American  deputy  -consul,  and  four 
Spanish  soldiers,  came  on  board,  took  Gourlay  ashore, 
took  off  his  irons,  and  put  him  in  prison  in  Cadiz, 
where  he  remained  until  the'  vessel  was  ready  to  sail. 
Witness  supposes  he  was  taken  ashore  by  order  of  the 
deputy  consul. 

In  answer  to  questions  by  Mr.  Tillotson,  witness  said 
he  thought  it  was  about  two  minutes  from  the  time  the 
struggle  ended,  to  the  time  that  the  pistol  was  fired,  and 
the  deceased  shot.  In  this  time,  witness  gave  the  advice 
above  stated;   and  prisoner  moved   along  in  tjie  mean 


V. 

Gourla7. 
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time  to  near  the  state-room  where  the  pistol  was.     The  N'W  YORK, 
wounds  of  the  prisoner  were,  one  on  his  knuckles,  and     ^!L^^ 
the  othgr  on  his  cheek ;  does  not  know  whether  either  The  U.  States 
was  a  bite  or  not.     The  deceased  had  no  weapon  of  any 
kind  in  his  hand. 

Mr.  Blunt,  of  counsel  for  the  prisoner;  requested  that 
the  other  witnesses  be  removed  while  the  witness  was 
under  examination.    The  Court  granted  the  request. 

Witness  continued.  In  the  afternoon  previous  to  the 
alleged  murder,  at  four  o'clock,  the  deceased  Kad  three 
or  four  men  in  the  hold,  trimming  or  stowing  salt.  De- 
ceased could  not  please  the  prisoner,  who  quarrelled  with 
him  in  the  hold,  and  called  him  a  damned  worthless 
scoundrel.  Deceased  came  on  deck,  and  said  he  would 
have  nothing  more  to  do  with  the  ship,  and  would  quit 
when  the  captain  came  on  board.  A  few  words  passed,'' 
when  prisoner  struck  the  deceased  on  the  head.  A  scuf- 
fle ensued,  and  the  parties  were  directly  separated,  and 
prisoner  told  witness  to  go  below  and  get  the  irons,  and 
put  Jones  in  them.  Witness  went  and  got  them,  and 
came  on  deck,  and  found  deceased  with  the  cook's  tor- 
mentors, or  flesh  fork,  in  his  hands,  and  swore  he  would 
not  be  put  in  irons  alive.  Prisoner  seized  the  deceased 
to  take  away  the  instniment,  but  could  not  do  it.  Wit- 
ness, by  order,  took  hold  of  one  end  of  it,  but  soon  let 
go ;  thought  he  would  let  Gourla'y  get  them  away  him- 
self. 

Gourlay  then  ordered  Vesey  to  get  the  cutlass.  Vesey 
got  it;  Gourlay  received  it,  but  soon  afterwards  put  it 
away,  saying,  "  I  will  not  use  such  a  thing  against  you." 
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N'W  YORK,  Prisoner  then  ordered  a  pair  of  pistols  to  be  brought  up. 
^  *  Tesey  brought  the  pistols,  and  laid  iheni  down  under  the 

The  U.  Sitates  dripstone,  aft  of  the  companion.  Did  not  know  whether 
^  '^'  Gour^lay  knew  the  pistols  were  there.  Prisoner  succeed- 
ed in  getting  away  the  tormentors  from  deceased,  and 
threw  them  overboard.  From  that  time  nothing  further 
•  than  words  occurred  until  sundown.  Had  words  after 
that.  Jones  was  not  put  in  irons.  Deceased  was  shot 
under  the  left  eye,  near  the  nose.  Died  immediately. 
Did  not  move.  Thinks  the  ball  did  not  pass  through  the 
head. 

Cross-examined  by  Messrs.  Blunt  and. Scott. — Witness 
had  a  little  dispute  with  prisoner,  but  more  with  deceased. 
About  three  weeks  previous  he  was  about  putting  on  the 
fore  hatch  bar,  and  prisoner  told  him,  (witness)  to  go  to 
heli,  and  struck  him.  Witness  took  up  the  handspike, 
but  laid  it  down,  and  did  not  strike,  an  explanation  having 
taken  place. 

Witness  had  always  treated  prisoner  as  a  brother. 
Prisoner  once  took  witness  forward  in  a  state  of  intoxica- 
tion from  the  cabin.  Witness  was  asleep,  and  didn't 
know  whether  he  refused  to  go.  It  was  some  time  be- 
fore this  aflfair,  three  or  four  weeks,  while  in  Cadiz.  No 
ill  will  was  entertained  By  witness  against  prisoner. 
He  did  not  see  the  whole  transaction.  Went  on  deck 
and  heard  prisoner's  voice  cry  murder,  and  went  down 
as  before  stated^  Deceased  did  not  strike  prisoner  in 
the  eye  previous  to  taking  the  pistol.  Didn't  notice  that 
prisoner  had  a  black  eye.  There  was  a  black  spot  on 
his  cheek.  Does  not  know  how  it  came.  Saw  the 
parties  both  looking  at  each  other.     The  deceased  was 
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not  in  the  attitude  of  fighting.  Deceased  had  nothing  N'W  YORK, 
on  but  his  shirt  when  dragged  from  his  berth.  Prisoner  ^ 
is  an  Englishman.  Jones  retired  to  his  berth,  refusing  The  U.  Stfttes 
to  do  any  more  duty,  while  others  were  busy  at  work,  ^  ^: 
Prisoner  did  not  say,  when  he  commanded  Jones  to  leave 
his  berth,  ''ceme  out  and  do  your  duty;"  but  "go  out 
of  this  place,  I  am  afraid  of  you."  Prisoner  expressed 
fear  of  his  life,  if  deceased  remained  there.  Prisoner 
was  quarrelsome,  and  deceased  more  so.  The  crew  were 
busy  at  Mrork  three  hours  after  deceased  had  quit  labour. 
When  the  Captain  left  the  vessel  his  direction  to  prisoner 
was  to  get  the  salt  aboard,  that  we  might  not  be  compelled 
to  work  on  Sunday.  It  was  then  Saturday.  It  was  not 
exactly  an  order,  but  he  expressed  it  as  his  wish  and  ex- 
pectation, and  directed  prisoner  to  give  an  extra  glass 
of  grog  to  get  it  finished.  When  prisoner  said  <^  by  God 
I'll  shoot  you,"  deceased  replied,  **^I  canH  help  it." 
Witness  was  examined  by  the  deputy  consul,  who  is 
a  Spaniard,  and  speaks  brokeji  English,  and  heard  the 
examination  read  once  *  or  twice  since  bis  arrival  here. 
He  now  speaks  from  recollection,  and  his  testimony 
would  be  the  same  if  he  had  not  heard  that  examination 
read.  He  was  examined  on  board  the  ship.  No  Span* 
ish  oflScer  was  present.  He  remembers  the  transaction 
perfectly  well.  Witness  does  not  recollect  that  prisoner 
ordered  deceased  to  leave  the  cabin :  after  the  cry  of 
murder,  went  down.  A  little  before  he  shot,  he  said, 
get  out  of  my  sight." 

William  Vesey,  a  young  man,  apparently  about  17  or 
18  years  of  age,  was  next  called-.  He  was  a  mariner  on 
board  the  Canton.  Saw  Gourlay,  the  prisoner,  go  injo 
the  cabin  with  a  candle  in  his  hand.    It  was  about  nine 
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N'W  YORK,  o'clock.     Witness  was  in  the  cabin.     Gourlay  says  to 
^^ '        '    Jones,  "  Come  out  of  that  cabin,  you  shall  not  sleep 

The  u.  States  there  to  night."    Jones  was  then  undressed  in  the  berth, 
Gouria        where  he  had  been,  probably,  about  an  hour.     Gourlay 
•  added,   "  My  life  is  not  safe  if  you  sleep  there :  come 

out,  and  you  shall  hare  as  good  a  bed  as  I  have ;  but 
you  shall  not  sleep  under  me,  for  my  life  is  not  safe." 
Deceased  replied,  "No,  FU  not  come  out."  Prisoner 
rejoined,  "  FU  make  you."  Prisoner  then  went  on  deck, 
called  down  the  carpenter,  (Jacob  Smith,)  the  steward, 
and  himself,  (Vesey,)  for  witnesses,  and  said  to  us,  '<I 
call  you  down  to  be  witnesses,  that  I  order  Jones  out  of 
that  berth."  The  prisoner  then  ordered  him  out  again ; 
deceased  replied  he  would  not  come  out  alive.  Prisoner 
then  directed  the  carpenter  to  lend  a  hand,  who  said  no, 
he  did  not  like  to  do  that.  Prisoner  replied,  "then  I 
must  do  it  myself,"  and  began  pulling  off  the  clothes, 
continuing  to  order  deceased  out.  When  prisoner  had 
stripped  the  bed,  deceaseci  got  up,  and, sat  in  the  bed. 
Prisoner  took  him  by  the  arm,  and  eased  him  out  of  the 
berth.  No  violence  was  offered,  and  no  resistance  at- 
tempted. Both  went  into  the  cabin  together:  as  they 
approached  the  cabin  door,  prisoner  shoved  deceased, 
but  not  so  as  to  hurt  him ;  and  here  they  closed  and  had 
a  good  deal  of  struggle.  Prisoner  cried  murder,  and 
sung  out  "O  my  God,  he  is  biting  me."  The  car- 
penter then  rushed  between,  and  parted  them,  begging 
deceased  to  go  forward  and  sleep  in  the  forecastle.  De- 
ceased  replied  no,  he  would  not  go  forward,  but  would 
sleep  in  the  place  appointed  by  the  Captain.  Jones  then 
said,  « what  shall  I  do  ?  am  I  to  be  murdered  ?"  This 
xas  just  as  they  let  go.    Prisoner  immediately  upon  that 
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said,  « By   Gkxl !    I'll  shoot  him,"  (not   you,  as  Smith  N'W  YORK, 
stated,)  addressing  himself,  as  witness  supposed,  to  the     ^L.,^.^. 
carpenter,  and,  in  the  act  of  saying  so,  made  a  rush  to  The  U.  States 
the  door,  squeezing  himself  through  it  sidewise  into  the  ^* 

state-room,   took  the  pistol  from  his  herth,  and  shot  the  • 

deceased  through  the  halfrdoor  ;  for  the  cabin  door  being 
opeo,  half  shut  the  state-room  door.  Deceased  died 
immediately.  Thinks  the  pistols  were  previously  cocked, 
for  witness  often  made  up  prisoner's  bed,  and  found 
them  cocked,  and  half-cocked  them  himself.  Gourlay 
had  a  pair  of  pistols.  Did  not  see  the  other  pistol, 
whether  it  was  cocked  or  not.  Witness  wds  of  the 
opinion  that  not  more  than  fourteen  seconds  elapsed 
from  the  time  the  prisoner  uttered  the  words,  *'  By  Grod ! 
ril  shoot  him,"  before  he  executed  the  deed.  It  was  not 
more  than  a  minute  from  the  parting  in  the  scuffle  to  the 
time  of  shooting.  Gourlay  was  standing  still  and  looking 
at  Jones,  whilst  Jones  said,  "  What  am  I  to  do — am  I  to 
be  murdered  ?"  Prisoner  appeared  to  be  in  a'great  rage, 
la  the  course  of  the  afterhoon,^  Jones  said  he  would  do  no 
more  duty  until  he  had  seen  Captain  O'Sullivan.  Gour- 
lay said  Jones  did  not  do  his  work  properly.  Gourlay 
struck  him  in  the  face,  but  left  no  mark,  nor  did  it  stag- 
ger him.  Deceased  doubled  his  fist,  and  said  to  prisoner. 
Look  out.  Gourlay  said  to  Jones,  Go  on  shore.  Jones 
^id  he  would  if  Gourlay  would  let  him  have  a  boat, 
Gourlay  said  he  would'nt  give  him  a  boat.  Gourlay 
then  said,  I  will  put  you  in  irons,  and  ordered  the  car-r 
penter  to  bring  the  irons  up.  Deceased  declared  he  would 
not  be  put  in  irons  alive.  Prisoner  replied,  Well,  see  if  I 
don't,  and  ordered  witness  to  bring  him  a  cutlass,  which 
he  brought,  and  Gourlay  laid  it  on  the  hatch,  but  did  noj 
use  it.  Jones  made  a  rush,  and  got  a  pair  of  tormentors, 
YoL.  IL  16 
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N'W  YORK,  Gourlay  seeing  it,  came  up,  and  after  considerable  strug- 

^  *    gle  got  them  out  of  Jones'  hands,  and  threw  them  over- 

The  u.  States  board.    This  was  about  5  or  6  o'clock  in  the  evening. 

Q  ^'j         They  then  parted.     Witness  brought  two  pistols  to  pris- 

^  oner,  shook  out  the  priming  on  his  way,  and  placed  them 

under  the  dripping  stone.    Did  not  hear  Gourlay  order 

Jones  to  leave  the  cabin  after  the  scuffle;  he  had  not 

time.    It  was  over'  like  a  flash  of  lightning.    Jones  was 

small,  but  pretty  strong.    GourUy  was  then  sick  of  the 

liver  complaint.    Has  seen  Jones  clinch  a  larger  man 

than   himself.      Captain  did  not  assign  any  berth,  but 

Jones  usually  slept  in  that  he  lay  down  in. 

Cross-examined  by  Mr.  Baldwin.  Gourlay  quarrelled 
with  the  cook,  because  cook  let  Jones  have  the  tor- 
mentors, and  ordered  witness  to  get  pistols  to  intimidate 
the  cook.  Witness  brought  the  pistols,  but  shook  the 
priming  out,  for  which  Gourlay  afterwards  thanked  wit- 
ness, and  said  he  hac]^  lived  thus  long  without  murdering 
any  one,  and  should  be  sorry  to  have  that  crime  attached 
to  his  name.  In  the  afternoon,  Gourlay  said  to  the  men, 
"Will  you  obey  me?''-  They  said  yes.  He  replied, 
"  Then  I  order  you  not  to  obey  that  man,"  meanitig  Jones. 
The  priming  was  knocked  out  before  sundown.  Gour- 
lay took  the  pistols  in  the  cabin  with  him,  and  probably 
primed  them  for  the  use  of  the  ship  again.  Gourlay  was 
mostly  upon  deck  that  afternoon  and  evening.  He  went 
down  once  to  put  on  a  shirt,  his  own  being  nearly  torn  off 
in  one  of  the  frays.  The  act  of  shooting  was  almost  in- 
stantaneous after  the  separation.  Gourlay's  shirt  collar 
was  torn  off. 

George  Brown,  a   black  boy,   who   was   steward   on 
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board  the  Canton,  testified  that  Gourlay  ordered  .Jones  N'W  YORK^ 
out  of  the  berth.     Jones  refused.     Gourlay  then  called    ^^^_^^/ 
for  help,  and  the  carpenter  came,  but  refused  to  assist.  The  U.  States 
Gourlay  then  took  him  out.    They  then  struggled,  and      Qourla 
Jones  bit  Gourlay,  and  Gourlay  called  out  murder ;  and 
Jones    let    Gourlay    go.    *  Jones    was   biting    Groiirlay. 
Gourlay  then  stepped  back,  and  said,  '<  By  God !  I'll  shoot 
you."    Did  not  see  the  carpenter  part  them.    They  were 
straggling  a  couple  of  minutes.    About  a  minute  after 
separation  Gourlay  shot  Jones. 

John  Ray.    The  wound  was  on  the  left  side  of  Jones' 
face,  under  the  eye.    Did  not  see  the  affray. 

Here  the  prosecution  rested.    A  recess  of  half  an  hour 
was  giyen,  when  the  prisoner's  defence  commenced. 

« 
Mr.  Scott  commenced  the  defence,  on  the  part  of  the 

prisoner,  and  occupied  the  floor  nearly  two  hours.  He 
adrerted  to  the  doctrine  of  homicide  se  defendendo ; 
and  although  he  did  not  place  this  case  distinctly  on 
that  ground,  yet  he  explained  and  enforced  to  the 
jury  the  authorities  on  that  question,  submitting  to 
them  whether  a  mutinous  disobedience  to  the  lawful 
authority  of  the  prisoner,  acting,  in  absence  of  the  cap- 
tain, as  commander  of  the  ship,  would  not  justify  his 
act,  on  the  ground  that  he  was  authorized  to  use  as  much 
force  as  was  requisite  to  carry  into  effect  his  lawful  com* 
mands.  4  Bl.  Com.  183.  Mr.  Scott  also  insisted  that 
the  crime  of  which  the  prisoner  was  guilty,  at  most,  was 
manslaughter,  and  not  murder ;  and  for  this  he  cited 
the  following  authorities :  4  Bl.  Com.  193,  1  East,  224, 
232,  and  Rowley's  case,  and  the  case  of  the  Scotch  sol- 
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N»W  YORK:,  dier,  1.  East,  251.     He  further  contended  that  the  court 
L^^^     had  no  jurisdiction  of  the.case*     It  was  a  crime,  he  isaid^ 

The  U.  States  committed  in  the  harbor  of  Cadiz,  within  the  jurisdic- 
Go^iA  ^^^"  ^"^  sovereignty  of  Spain  ;  that  sovereignty  must,  in 
its  nature,  be  exclusive  and  absolute,  and  cannot  be  con- 
current. He  referred  to,  and  commented  upon,  the  fol- 
lowing authorities :  1  A2uni,  223,  233,  234,  235,  art.  3  ; 
Hubner,  p.  244  ;  Vattel,  187,  §  287,  p.  236 ;  United  States 
V.  Rice,  4  Wheaton,  246  ;  4  Cranch,  136,  S.  P.,  144,  145, 
S.  P. ;  United  States  v.  Palmer,  4  Wheaton,  633 ;  1  Gal- 
lison,  625;    United  States  v.   Wiltberger,    3  Wheaton, 

Don  Thomas  Stoughton,  the  Spanish  consul,  was  then 
called  and  sworn.  He  defined  what  he  considered  to  be 
the  bay  of  Cadiz,  and  gave  it  as  his  opinion  that  the 
Spanish  authorities  had  always  exercised  jurisdiction  over 
the  waters,  not  only  where  the  Canton  lay,  but  all  that  ^ 
extent  within  a  line  drawn  from  Rota  to  the  castle  of  St. 
Sebastians,  the  extreme  point  of  the  peninsula  of  Cadiz. 
Had  never  heard  it  doubted. 

Hugh  Roberts  was  born  in  Cadiz,  and  resided  there 
many  years.  Considered  the  bay  of  Cadiz  less  exten- 
sive  than  last  witness.  Supposed  it  to  be  included  within 
a  line  from  fort  Catalina  direct  to  Cadiz.  The  position  of 
the  Canton  would  still  be  within  it.  The  outer  part 
of  the  bay  from  the  line  referred  to*  he  considere  vis 
open  road. 

Captain  M'Cauley  was  calkd  again,  and  slated  thfe 
instructions  he  had  given  prisoner  to  have  the  salt  taken 
in   that   afternoon.     Considered  all  the  waters  within  a 
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line  from  Rota  to  St.  Sebastians  as  forming  the  harbor  of  N'W  YO^, 

°    _         -  Sept.   1883. 

Cadiz.    Gourlay  was  taken  on  shore  by  the  American    ^^^^^r^^^ 
deputy  consul,  assisted  by  the  Spanish  authorities.    Knew  The  U.  States 
of  no  refusal  on  the  part  of  the  Spanish  authorities  to  take      q^ Jilay. 
cognizance  of  the  offence.    Jones  had  served  on  board 
the  ship  but  two  or  three  days.    Gourlay  had  been  em- 
ployed but  a  few  days.    Had  perceived  neither  of  them 
to  be  quarrelsome. 

The  testimony  here  closed  on  both  sides,  iind  Mr. 
Haines,  associate  counsel  with  the  district  attorney,  stated 
the  authorities  to  be  adduced  in  support  of  the  points  of 
law  which  the  prosecution  would  assume. 

Mr.  Tan  Wyck,  in  summing  up  for  the  prisoner,  ex» 
pressed  a  confidence  that  he  would,  receive  at  the  hands 
of  the  jury  the  same  measure  of  justice  as  if  he  were 
one  of   our   own   citizens.      And   the  melancholy  case 
before  them,  he  observed,  exemplified  the  feeble  hold  we 
have  on  life.      Neither  the   prisoner  nor   the    deceased 
were  aware  that  in  so  short  a  period  the  latter  would  bd 
precipitated  into   eternity.    Whether  the   agency  of  the 
prisoner  in  causing  that  event  ^as  the  result  of  premedi- 
tated malice,   and  a  hardened  heart,  or  whether  it  was 
produced   by  the    impulse  of   sudden   passion,  was  the 
momentous  inquiry  which  the  jury  were  called  upon  to 
try.    Had  he  been  tried  by  the  Spanish  authorities,  no 
jury  would  have  interposed;    and  whether  the  circum- 
stance of  his  falling  into  the  hands  of  the  American  con- 
sul may  have  been  favorable  to  him  or  not,  yet  if  this 
court  has   not    jurisdiction  of  the  offence,  the  jury  were 
bound  on  their  oaths  to  acquit.     If  the  Spanish  govern- 
ment had  cognizance  of  this  case,  this  court  has   not 
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N'W  YORK>  It  would  not  do  to  say,  that  because  the  Spanish  authotf^ 
^^        *   ities  did  not  try  him,  therefore  we  will.     The  jury  were 

The  Uv  States  acting  as  agents  of  the  government,  and  were  bound  to 
^-  administer  justice  according  to  law.  The  several  states 
of  the  union  made  a  constitution,  by  which  they  delegated 
part  of  their  sovereignty  to  congress.  Whatever  they 
did  not  impart,  they  retained.  By  the  eighth  section  of 
the  constitution,  authority  was  given  to  congress  ''to 
define  and  punish  piracies  and  felonies  committed  on  the 
high  seas,  and  oflfenlbes  against  the  law  of  nations."  To 
fetonies  committed  on  the  high  seas,  and  to  none  other 
is  this  authority,  derived  from  the  constitution,  to  be 
applied.  But  the  act  of  1790,  in  conformity  to  which 
this  indictment  is  drawn,  would  seem  to  have  reference, 
not  merely  to  the  United  States,  but  to  all  the  rivers, 
havens,  basins  and  bays  in  the  whole  world.  But 
congress  can  legislate  only  for  those  persons  who  owe 
allegiance  to  the  United  States.  The  construction  con- 
tended for  would  make  it  assume  a  jurisdiction  over 
the  bays,  rivers,  and  harbors  of  all  Europe.  Such 
cannot  be  the  true  construction  of  the  act.  If  it'  were 
to  be  allowed,  our  jurisdiction  would  extend  up  the 
Thames,  the  Rhone  and  the  Danube.  Our  government 
•^uld  not  have  the  hardihood  to  claim  it.  Our  system 
of  jurisprudence  was  derived  from  England,  and  by  the 
law  of  that  realm  offences  were  to  be  punished  in  the 
place  where  they  were  committed.  It  is  competent  for 
congress  to  give  construction  to  the  term  high  seas,  in 
our  own,  but  not  in  a  foreign  country.  If  they  have 
not  powe^  to  pass  laws  to  punish  crimes  committed  in 
the  territories  of  Spain,  they  have  not  power  to  invest  a 
court  with  that  authority.  This  was  not  a  crime  against 
the  peace  and  dignity  of  the  United  States,  but  of  Spain. 
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The  act  of  the  consul  does  not  confer  jurisdiction  on  this  Nn/V  YORK, 
court.     There  was  no  power  in  Spain,  unless  that  special-     *^  * 
ly  of  the  king,  which  could  surrender  and  transfer  the  The  Upstates 
prisoner  from  the   jurisdiction  of'  that    country.      And     ^  '^• 
what  a  precedent  would  such  a  decision  create !    Sup- 
pose a  felony  be  committed  on  board  an  American  ship, 
lying  in  the  Thames.  ^  The  accused  is  entitled  to  the  ben- 
efit  of  testimony ;  and  what  shall  be  done  ?    The  wit- 
nesses, many  of  them  perhaps  Englishmen,  are  to  be 
taken  on  board  and  brought  to  New  York  to  attend  the 
trial !      Thus  the  ships  of  the  United  States  are  to  be 
freighted  back  with  felonsi  and  witnesses.      Suppose  a 
British  ship  is  at  anchor  in  the  harbor  of  New  York,  oa 
board  of  which  a  homicide  is  committed  upon  a  custom-^ 
house  o£5icer,  would  we  not  claim  jurisdiction,  and  try  the- 
offence  ?    Or  suppose  the  reverse,  that  a  custom-house- 
officer  had  killed  a  British  seaman,  would  we  endure  it^ 
that  the  offender,  and  all  the  witnesses  to  the  act,  should 
be  transported  to  Great  Britain  for  the  trial  of  the  accused?' 
Or  suppose,  in  the  very  case  of  th6  Canton,  t^at  the  pris^ 
oner,  on  board  that  ship,  in  the  bay  of  Cadiz,  had  killed^ 
instead  of  William  Jones,  a  Spanish  grandee,  or  custom^ 
house  officer  of  Spain,  would  the  authorities  of  that  coun^ 
try  have  suffered  him  to  be  taken  to  America  for  trial  ?: 
The  vice-consul,  it  is  true,  assumed  the  power  of  judge,, 
jury,  and  police  officer ;  but  this  assumption  can  give  no 
jurisdiction  to  the  court.    Mr.  Van  Wyck  then  conrtnented 
ably,  and  at  large,  upon  the  facts  as  proved,  which  he 
contended  did  not  make  out  the  charge  as  set  forth  in  the 
indictment. 

Mr.  Baldwin,  on  the  same  side,  observed  that  there  was 
certainly  some  difficulty  in  determining  whether  this  case 
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N'W  YORK,  came  under  the  jurisdiction  of  the  court.    It  took  place 
*  *^ '  in  the  bay  of  Cadiz,  within  the  acknowledged  jurisdiction 

The  U.  States  of  Spain  ;  and  to  decide  that  it  is  subject  to  the  authority 
Q  ^'  of  this  court,  would   necessarily   involve  the   principle 

that  a  man  may  be  tried  twice  for  the  one  offence.    This 
was  abhorrent  to  our  own  laws  and  the  laws  of  England. 
Piracy    presents    a   different  question.      There,  a   first 
would  be  a  bar  to  a  second  trial ;  for,  it  being  a  crime 
against  all  nations,  each  has  the  right  to  make  its  own 
laws  to  punish  it.    It  will  be  objected  that  Great  Britain 
assumes  jurisdiction  of  offences  committed  on  board  her 
ships  all  over -the  world.    But  the  parliament  of  Great 
Britain  is  said  to  be  omnipotent.      The  constitution   of 
the  United  States  is  limited,  and  we  cannot  follow  their 
example.  -  Mr.  Baldwin  adverted  to  the  differences  in 
the  definition  of  the  high    seas,  as  construed  by  the 
common  law  and  admiralty  courts,  and  contended  that 
however  the  construction  might  be  in  relation  to  them, 
yet  the  true  intent  and  meaning  of  Congress,  in  the  act 
referred  to,  was  that  the  high  seas  were  those  waters  over 
which  all  nations  had  the  right  of  passing,  but  neither 
had  the    exclusive   jurisdiction;    and    that    the    words 
havens,  bays,  &c.,    were   meant  to    provide  for  cases 
wherein,  like  the  river  La  Plata,  the  mouth  is  so  wide 
that  jurisdiction  cannot  be  exercised  fmm  the  shore,  or 
bays,  like  those  of  Bengal,  Biscay,  or  Honduras.      Mr. 
Balden  commented,   at  considerable  length,  upon   the 
construction  of  the  law,  as  applied  to  the  case,  and  ad"- 
verted  to  1  Gallison's  Reports,  625 ;  Ross'  Case,  5  Whea- 
ton,  ^00,  and  §  43  of  Gray  don's  Digest,  and  concluded  his 
remarks  by  an  addreiss  to  the  jury  upon  the  matters  of 
fact  in  evidence. 
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Mr.  Haines,  on  the  part  of  the  prosecution,  contended  N'W  YORK, 
for  the  positions  which   follow.     Our  limits  preclude  the       ^ 
illqstrations  and  arguments  by  which  they  were  enforced,  •phe  U.  States 

« 

1.  That  ihe  murder  was  committed  on  the  high  seas. 

2.  That  the  8th  section  of  the  statute  of  Congress, 
passed  in  1790,  clearly  included  the  crime,  even  admitr 
liog  that  it  was  committed  on  the  high  seas. 

« 

3.  That  Congress  has  the  constitutional  power  to  pass 
the  law  alluded  to;  and 

4.  That  the  crime  committed  by  the  prisoner  was  mur? 
>der,  and  not  manslaughter. 

Mr.  Tillotson,  district  attorney,  concluded  the  argu- 
ment in  suppQTt  of  the  prosecutioji,  and  confined  his 
remarks  principally  to  an  exposition  of  the  facts,  and  the 
grade  of  crime  to  which  they  necessarily  pointed.  His 
observations  were  ^perspicuous  and  liberal,  and  occupied 
the  court  until  11  o'clock  in  the  evening.  Judge  Thomp- 
son then  addressed  the  Jury,  and  presented  to  them  the 
law  and  the  facts,  in  a  very  able  and  clear  point  of  view. 
At  half  past  11  the  Jury  were  sent  out,  and  returned  at 
one  o'clock  (Sn  Saturday  morning,  with  a  special  ver- 
dict— guilty  of  murder  in  the  bay  of  Cadiz.  This  ver- 
dict leaves  the  question  of  jurisdiction,  which  was  ati 
important  point  in  the  trial,  open  for  revision.  The 
Judge  stated  that  he  was  not  clear  upon  the  point,  and 
suggested  to  the  jury  the  verdict  they  gave,  should  they 

Vol.  II.  16    -         . 


T. 


122  REPORTS  OF  CRIMINAL  LAW  CASES. 

N'W  YORK,  be  satisfied  that  the  crime  ia  its  nature  amounted  to  mur- 
J^i^^    der.    The  cause  will  be  carried  up  to  the  Supreme  Court 
Y.  of  the  United  States. 

Gourlay. 


GENERAL    SESSIONS. 


NEW  YORK,  NOVEMBER,    1823. 


The   People         ] 

vs.  >  Manslaughter. 

Thomas  Ward.      J 


Maxwell,  District  Attorney,  for  the  prosecution. 
John  L,  Graham,  John  A.   Graham,    Wm.  M.  Price, 
and  John  Anthon,  Esqrs,  Counsel  for  .the  Prisoner. 

The  jury  were  called,  and  the  foHowing  oath  administered 
to  them :  "You  do  swear  that  you  will  true  answers  give 
"  touching  your  competency  as  an  impartial  juror  between 
"  the  people  of  thtf  state  of  New- York,  and  Thomas  Ward, 
"  the  prisoner  at  the  Bar." 

After  they  were  sworn,  the  following  questions  were 
propounded  to  them :  *•  Have  you  heard  any  thing  of 
this  case  ?"  "  Do  you  feel  any  prejudice  for  or  against  the 
prisoner  at  the  bar  ?" 

Upon  their  answering  in  the  negative  to  the  last  ques- 
tion they  took  their  seats. 


V. 

Ward. 
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The  prisoner  was  charged  in  an  indictment  for  man-  NW  YORK, 

Nov      IQQJl 

slaughter,  with  having   wilfully   and  feloniously  killed 

Albert  Robinson,  by  a  blow  inflicted  on  the  17th  of  Octo-   Ti»  p^pie 

faer  last,  on  his  temple,  by  the  rung  of  a  cart. 

The  prisoner  was  a  young  man  of  good  appearance 
and  respectable  deportment,  apparently  about  26  years 
of  age,  and  by  occupation  a  cartman.  The  testimony 
in  relation  to  the  facts  was  remarkably  clear  and  consis- 
tent. The  witnesses  were  evidently  persons  of  intelligence 
and  veracity,  and  the  principal  question  for  the  jury  to  try 
rested  upon  the  character  and  legal  description  of  the  of- 
fence. 

Mr.  Maxwell  opened  the  case  on  the  part  of  the  people, 
and  made  an  exposition  of  the  facts  he  expected  to  prove, 
and  of  the  law  as  applicable  to  them.  He  cited  3  Chitty's 
C.  L.  T30.  in  notis.  The  testimony  in  support  of  the 
prosecution  was  then  introduced. 

Dr.  Marinus  Willet,  junr.  surgeon  of  the  New  York 
Hospital,  to  which  the  deceased  had  been  taken;  testified 
that  he  examined  the  head  of  Robinson,  and  found  little 
evidence  of  serious  injury  on  the  external  part  of  it. 
There  were  symptoms,  however,  of  a  compression  of  the 
brain,  and  there  was  a  bruise  over  the  right  eyelid,  ex- 
tending from  above  the  temple,  2 1-2  or  3  inches  down 
upon  the  cheek,  which  appeared  to  be  such  a  one  as 
might  have  been  produced  by  a  blow.  The  patient  was 
brought  in  on  the  evening  of  Saturday,  and  on  Sunday 
evening  the  operation  of  trepanning  was  performed  by 
Dr.  Mott.  TJie  scull  was  found  to  be  fractured,  but  not 
so  badly  but  the  patient,  had  no  other  injury  existed, 


124  "   REPORTS   OP    CRi>IINAL    LAW  CASES. 

N'W  YORK,  might  have  recovered  by  the  application  of  ordinary  reme- 
dies.   The  death  of  Robinson,  which  took  place  about  3 

The  People  o'clock  on  Monday  morning,  was  occasioned,  as  witness 
^'  .  believes,  not  by  the  fracture,  but  by  the  rupture  of  a  blood- 
vessel, the  artery  of  the  dura  mater,  and  the  extravasation 
of  blood  on  the  brain.  Believes  the  blow  to  have  occa- 
sioned the  death. 


Peter  Bogert,  a  cartman,  testified,  that  he  was  return- 
ing home  on  the  evening  of  the  affray ;  it  was  between 
six  and  seven  o'clock,  not  very  dark,  but  the  lamps  were 
lighted.  Three  carts  were  passing  down  Chamber  street; 
the  first  Ward's,  the  second  Fash's,  and  the  third  that  of 
the  witness.  Observed  Robinson,  the  deceased,  passing 
down  the  flagging,  which  is  laid,  transversely,  from  the 
corner  of  Chamber  and  Chapel  to  the  east  side  of  Hud- 
son street.  He  had  a  tin  kettle  in  his  hand,  and  was 
going  the  same  way  with  Ward.  Being  within*  about 
two  feet  of  Ward's  cart,  (who  was  upon  a  walk,)  he 
turned  round,  and  seized  his  horse  by  the  head  with  his 
left  hand.  The  horse  sprung  from  him,  and  turned 
upon  the  side  walk,  with  so  much  power  and' violence  as 
to  have  nearly  thrown  Ward  from  his  cart.  Ward  was 
Very  near  the  side  walk  at  the  time,  and  as  he  was  turn- 
ing into  Chapel  street,  and  deceased  into  Hudson  street) 
where  those  streets  form  an  acute  angle,  the  further  they 
advanced,  the  less  they  were  incommoded  by  each  other. 
When  Robinson  thus  took  hold  of  the  horse's  bridle, 
Ward  laid  hold  of  his  monachie,  and  threw  it  at  him. 
[Monachie  is  said  to  be  a  Dutch  word,  and  was  explain- 
ed to  mean  a  fore  rung  of  the  cart,  to  which  the  lines 
were  occasionally  made  fast,  about  three  feet  long,  three 
inches  by  two  and  a   half  in   thickness,   at  the  bottom^ 
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and  lessening  almost  to  a  point  at  the  top,  usually  made  N'W  YORK, 
of  oak  or  hickory.]      The    monachie  thus  thrown  by 
Ward  did  not  hit  deceased ;  but  the  latter  picked  it  up,    The  People 
drew    it  across  his   shoulders  with    both    hands,  in  a         ^' 

Ward. 

threatening  attitude  towards  Ward,  as  if  with  intention 
to  strike  him.  Ward's  cart,  however,  had  at  this  tittte 
so  far  advanced  that  he  was  not  within  striking  distance, 
being  about  three  feet  from  the  tail  of  the  cart.  Th^re- 
upoiii  and  almost  simultaneously,  Ward  stopped  his 
horse,  stepped  to  the  tail  of  his  cart,  sprang  from  it 
towards  Robinson,  and,  in  a  momentary  scuffle^  wrested 
the  monachie  from  his  hand,  shoved  him  back  a  foot  or 
two,  and  with  both  hands  hold  of  the  instrument,  knocked 
him  down  with  it  by  a  blow  on  the  right  side  of  the  he^^ 
At  the  moment  of  striking,  Ward  said  to  deceased, 
"  Tou  damned  son  of  a  bitch,  a  little  more  and  you  would 
have  thrown  me  from  my  cart !"  But  the  word  and  the 
blow  seemed  together,  and  witness  never  knew  an  ajSray 
more  rapid  from  its  commencement  to  its  conclusion. 
It  seemed  to  be  the  transaction  of  a  moment.  Robinson 
fell,  and  Ward  jumped  upon  his  cart,  taking  the  mdn* 
achie  with  him,  passed  on  about  25  feet,  then  stopped, 
hooked  his  wheel,  and  came  back ;  but  seeing  Mr.  Ryder 
with  the  man  up,  he  again  mounted  his  cart,  and  rode  off 
altogether. 

On  his  cross-examination,  witness  testified  that  he 
knew  neither  Ward  nor  Robinson  previous  to  the  trans- 
action. Ward  had  a  leather  trunk  and  a  roll  of  carpet- 
ing on  his  cart  at  the  time.  Deceased  had  no  offensive 
weapon,  but  was  in  no  danger  from  Ward's  horse,  whiph, 
when  seized,  was  quite  restive.  When  Ryder  took  up 
deceased,   he    called  him  by  name,  and   also   spoke  to 
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» 

N'W  York,  prisoner,  and  said,  "  Ward  !  for  shame !  you  ought  not  to 

^^^^^^^^^'    strike  a  man  so."    Could  not  say  whether  Robinson  was 

The  People   intoxicated  br  not,   nor  for  what  reason  he   seized  the 

y^'  ,        horse.     Was  knocked  down  by  the  side  of  witness'  cart ; 

done  very  quick  ;  and  the  whole  almost  one  act.    Robinsoa 

picked  up  the  monachie  by  the  wheel — was  a  stouter  man 

than  Ward. 


Daniel  Fash,  a  cartman,  who  followed  Ward  at  the 
time  of  the  affray,  confirmed,  in  all  its  essential  particu- 
lars, the  statement  made  by  Bogert,  *  He  saw  the  mon- 
achie thrown  at  Robinson  by  Ward.  It  flew  over  his 
head,  at*the  distance  bf  about  two  feet  above  it.  On  his 
<;ross-examination,  he  stated  that  he  remained  at  the 
place  until  Mr.  Ryder  had  raised  up  deceased.  The 
hat  of  the  latter  was  not  struck  off  by  the  blow.  As 
witness  was  going  down  Hudson  street,  and  Ward  down 
'Chapel,  it  brought  Robinson  between  their  carts,  but  the 
further  off  as  they  progressed,  as  the  streets  diverged  in 
different  directions. 

Richard  G.  Ryder,  who  was  also  a  cartman,  came 
up  just  at  the  time  Robinson  held  the  monachie 
in  his  hand  in  an  attitude  of  hostility  to  Ward.  Saw 
Ward  strike  with  the  stick.  It  was  but  one  blow. 
The  man  fell,  and  witness  jumped  off  to  his  relief.  Found 
it  was  Robinson,  whom  he  knew ;  and,  seeing  that  the 
person  who  struck  him  was  the  prisoner,  whom  he  also 
knew,  he  cried  "  shame "  to  Ward.  Robinson  laid  life- 
less as  a  log,  and  totally  insensible.  Ward  removed  off 
a  few  feet,  where  he  remained.  Witness  raised  up  de- 
ceased, and  asked  him  if  he  knew  him.  Deceased  nod- 
ded assent ;  witness  helped  him  across  the  street,  washed 


▼. 
Ward. 
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the  blood  from  his  face,  and,  at  the  instance  of  a  young  N'W  YORK, 
gentleman  who  came  up,  bathed  his  wounds  also  with 
spirits.     Deceased  then  jumped  upon  his  feet,  refused  to    xhe  People 
be  carried  home  by  witness  on  his  cart.  Jerked  away,  and 
said  he  could  go  home  alone.     Acted  as  if  he  was  intoxi- 
cated, for  he  went  down  Chamber  street,  which  was  not 
his  way  home.    Had  known  deceased  twelve  or  fourteen 
years.     Heard  Ward  only  say,  in  reply  to  a  suggestion  of 
witness  that  a  cartman  had  struck  deceased   with  the 
rung  of  his  cart,  that  "  it  was  not  with  his  rung,  but 
»with  his  monachie."    Ward  gave  no  indicatipns  of  regret* 
Had  known  him  about  eighteen  months,  and  considered 
him  a  mild  and  worthy  young  man.    Robinson  formerly 
drove  a  cart.     Did  not  speak  until  his  head  had  beeu. 
washed  by  the  spirits. 

Dr.  Willet  was  called  again,  and  stated  some  further  ' 
particulars  relative  to  the  trepanning.  A  piece  of  frac- 
tured bone  was  removed.  The  rupture  of  the  blood  ves* 
sel  could  not  have  been  occasioned  by  the  trepanning,  for 
the  blood  on  the  brain  was  not  only  extravasated,  but 
coagulated. 

The  defence  of  the  prisoner  was  opened  by  John  L* 
Graham,  Esq.,  in  a  neat  and  appropriate  spe<'.ch,  in  which 
he  commented  with  force  and  eloquence  on  the  law  and 
the  testimony  as  applied  to  the  case. 

In  behalf  of  the  prisoner  it  was  proved,  by  Robert 
Castles,  that  the  deceased  appeared  to  be  intoxicated  in  the 
aftemoon  of  the  afSray,  and  by  Peter  Nodine,  and  Joseph 
Archer,  that  he  was  a  bad  tempered  man,  passionate,  per-^ 
verse,  and  occasionally  intemperate. 


V. 

Ward. 
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N'W  YORK,  Ralph  Olmstead,  Robert  Hyslop,  Rufus  L.  Lord, 
^^^^;^^^^^^'    Henry  Hepburn,  Charles  Squire,  Calvin  W.  Howe,  and 

The  People  Allen  C.  Lee,  all  respectable  merchants  in  the  city,  testi- 
fied in  substance  that  they  had  been  acquainted  with  the 
prisoner  for  three  or  four  years  past ;  that  he  had  uni- 
formly manifested  a  mild  aqd  amiable  disposition,  rath- 
er timid  than  quarrelsome,  and  more  disposed  to  yield 
than  rigorously  to  assert  his  rights.  That  he  was  unir 
formly  temperate,  courteous  and  obliging,  industrious  and 
honest,  and  supported  by  his  labor  a  mother  and  two  or 
three  sisters. 

Dr.  Jeremiah  D,  Fowler,  of  Mount  Ple#ant,  the  birth- 
.  place  of  the  prisoner,  testified  that  he  had  known  him 
about  17  years,  and  from  a  boy.    His  disposition  had  al- 
ways appeared  to  be  mild  and  good  ;  and  his  connections 
in  Westchester  were  respectable. 

Robert  K.  Poster  had  known  the  prisoner  from  1810  to 
1816,  during  which  time  he  was  an  apprentice  to  witness, 
and  appeared  to  possess  the  best  disposition  of  any  ap- 
prentice witness  ever  had.  Witness  was  a  shoemaker. 
Prisoner  served  out  the  full  time  of  his  engagement  with- 
out indentures. 

Dr.  Richard  L.  Walker  considered  trepanning  a 
dangerous  operation.  Patients  often  die  from  the  in- 
flammation occasioned  by  it,  who  might  have  recovered 
from  the  injury  it  was  intended  to  remedy.  The  coagu- 
lated blood  referred  to  by  Dr.  Willet,  might  have  been  oc- 
casioned by  exposure  to  the  air,  nor  would  its  coagu- 
lation prevent  it  from  being-  absorbed.  Witness  could 
pot  decide  with  certainty,  even    had   he  performed  the 
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operation  himself;  whether  the  death  was  occasioned  by  N*W  YORK, 
the  monachie  or  by  the  trepanning.    Did  not  see .  the  pa- 
tient.   Had  known  a  rupture  of  a  blood  vessel  from  ex-  The  People 
treme  passion.    Persons  of  violent  temper  were  liable  to       ^• 
apoplexy  from  a  surcharge  of  blood  to  the  head. 

Dr.  Valentine  Mott,  who  performed  the  operation  of^ tre- 
panning the  deceased  in  the  hospital,  testified  that  his 
head  was  broken,  and  his  death  occasioned  by  the  injury, 
and  not  by  the  trepanning.  Of  this  he  spoke  positively, 
and  with  certainty. 

The  testimony  here  closed ;  and  the  cause  was  ably 
sammed  up  by  Mr.  Anthon  and  Mr.  Price,  with  the  foU 
lowing  eloquent  speech  by  Doctor  Graham,  in  defence  of 
the  prisoner  ; 

GerUlemen  of  the  Jury : 

The  Almighty,  of  his  infinite  goodness,  has  given  to 
oDe  man  ten  talents,  to  another  Jive  talents,  and  to 
a  third  one  talent. — If  I  were  to  bury  my  talent  in  the 
earth,  or  lock  it  up  on  this  occasion,  I  should  not  only 
do  great  injustice  to  the  prisoner  at  the  bar,  but  should 
also  consider  myself  as  sinning  against  the  bounty  of 
Providence.  Therefore,  as  one  of  the  counsel  for  the 
prisoner,  I  shall  now  have  the  honour  of  addressing  you 
in  his  behalf. 

The  prisoner  is  indicted  for  the  crime  of  manslaughter^ 
in.causing  the  death  of  Albert  Robinson,  by  giving  him 
a  blow  on  the  right  side  of  the  head  with  a  stick  attached 
to  his  cart,  commonly  called  a  monachie,  on  the  evening 

Vol.  II.  17 
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N»W  YORK,  of  the  17th  of  October  now  last ;  to  which  charge  the 
prisoner  has  pleaded  not  guilty ^  and  put  himself  upon 
The  People   God  and  you,  gentlemen  of  the  jury,  for  trial. 


V. 

Ward. 


I  congratulate  the  prisoner  and  the  public,  that  the  con- 
stitution and  laws  have  wisely  placed  in  your  hands  the 
trial  of  this  cause  ;  knowing,  as  I  do,  the  character  of  our 
New  York  jurors  being  proverbial  for  wisdom  and  sound 
discretion — lovers  of  liberty,  humanity,  and  justice,  and 
generally  speaking,  men  possessing  undeviating  integrity, 
and  of  high  and  delicate  honour. 

Having,  with  great  deliberation,  examined  and  con- 
sidered the  law  and  facts — the  principles  which  ought 
to  govern  in  this  case,  and  the  tribunal  which  is  to  decide 
the  fate  of  the  prisoner,  I  have  made  up  my  opinion, 
and  fear  not  the  final  result  Of  the  law,  as  well  as  of 
the  facts,  you  are  the  judges,  and  I  shall  draw  on  you, 
for  my  client,  your  verdict  of  acquittal.  As  discreet 
men,  and  jurors,  you  will  always  pay  the  greatest  defer- 
-  ence  and  respect  to  what  may  fall  from  the  lips  of  a 
learned  judge,  especially  when  it  comes  from  one  whos6 
lif«=  has  been  devoted  to  philosophical  and  juridical 
studies;  but  remember,  that  the  greatest  lawyers  and 
the  greatest  judges  often  differ  in  opinion,  as  much  as  in 
their  looks,  on  the  subject  of  homicide^  which  by  the 
books  is  divided  into  three  kinds :  justifiable,  excusable^ 
and  felonious,  I  contend,  that  instead  of  the  prisoner 
having  heen  guilty  of  manslaughter,  as  charged  in  the 
indictment,  the  act  is  excusable  homicide,  se  de/endendo, 
or  in  self  defence. 

To  estabUsh  fully  my  defence  for  the  prisoner,  I  shall 
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cenfine  myself  principally  to  the  law  and  the  facts,  since  N'W  YORK, 
eloquence  is  necessary  only  to  defend  a  bad  cause,  and  a    v-^L.^^^^ 
good  one  may  easily  be  supported  by  the  lo^c  of  com-    The  People 
mon  sense,   and  the    rhetoric  of  unstudied  expression.       -vJ'^ 
'  Gentlemen,  time,  place,  and  provocation,  are  all  important 
in  the  investigation ;  thereon  hangs  the  very  gist  of  this 
indictment ;  and  this  case,  like  all  others,  must  stand  or 
fall  on  its  own  merits.    The  learned  counsel  associated 
with  me  have  read  to  you  the  law  from  Black.  Com.,  Haie^s 
Pleas  of  the  Crown,  EasVs  Crown  Law,  Loy^efs  case, 
Harcourfs  case,  Ghodwin^s  case,  and  some  other  authori- 
ties which  ought  to  govern  in  this  case.    I  subscribe  fully 
to  the  doctrine,  by  those  gentleman  so  ably,  forcibly,  and 
eloquently  contended  for,  whatever  may  be  the  opinion  of 
the  court  to  the  contrary. 

Let  me  call  your  attention  to  the  two  great  laws  of  hu- 
man society,  from  whence  all  the  rest  derive  their  course 
force,  V  nd  obligation  ;  they  are.  those  of  EairiT  v  and  Self- 
preservation  ;  by  the  first,  all  men  are  bound  alike  not 
to  hnr*  one  another ;  by  the  second,  all  men  have  a  Tight 
to  defend  themselves.  The  civil  law  says,  "  It  is  a  max- 
im of  the  law,  that  whatever  we  do  in  the  way,  and  for 
the  ends  of  self  defence,  we  may  lawfully  do?^  This 
principle  of  the  civil  law  has  been  fully  recognized  in 
the  5th  section  of  the  act,  passed  the  14th  of  February, 
1787,  by  our  legislature,  declaring,  that  persons  killing  in 
sdf  defence,  or  by  misfortune,  shall  be  thereof  fully  ac- 
quitted and  discharged    1  L.  N.  Y.  p.  67. 

All  the  laws  of  society  are  entirely  reciprocal,  and  no 
man  ought  to  be  exempt  from  their  force ;  and  whoever 
violates  this  primary  law  of  nature,  ought  by  the  law  of 
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N'WYORK,  nature  to  be  destroyed.    He  who  observes  no  law  for- 
^^^^J^^^^,^^*   feits  all  title  to  the  protection  of  law.    It  is  wickedness 

The  People  not  to  destroy  a  destroyer,  and  all  the  ill  consequences 
-^^*  of  self  defence  are  chargeable  upon  him  only  who  occa- 

sioned them.  To  allow  a  license  to  any  man  to  do  evil, 
with  impunity,  is  to  make  vice  triumph  over  virtue,  and 
innocence  the  prey  to  the  guilty.  The  law  of  nature 
does  not  only  allow  us,  but  obliges  us  to  defend  our* 
selves.  It  is  our  duty,  not  only  to  ourselves,  but  to 
society.  If  we  suffer  tamely  a  lawless  attack  upon  our 
person,  property,  and  fortunes,  we  encourage  it,  and  in- 
volve others  in  our  doom.  And  Cicero  says,  "  He  who* 
does  not  resist  mischief  when  he  may,  is  guilty  of  the 
same  crime,  a&  if  he  had  deserted  his  parents^  his  friends, 
and  his  country."  So  that  the  conduct  of  my  client, 
in  defending  his  person  and  his  property  against  the  un- 
lawfully and  wicked  attack  of  the  deceased,  is,  I  contend, 
excusable  homicide  in  self  defence^  by  all  laws  human 
and  divine. 

Again ;  the  motive  from  which  an  action  springs  ought 
never  to  be  overlooked,  and  it  would  be  against  natural 
justice  to  condemn  .a  man  to  punishment  for  what  is 
owing  rather  to  his  misfortune  than  his  faidt.  The  pris- 
oner could  have  bad  no  motive  but  merely  to  defend 
himself  and  his  property.  The  deceased,  a  total  stranger 
to  him,  seized  his  horse  by  the  head,  and  stopped  him  on 
the  pubjic  high  road,  when  my  client  was  in  the  peace  of 
God,  in  the  peace  of  the  people  of  the  state  of  New  York, 
and  about  his  lawful  business.  This  is  a  very  important 
fact,  and  calls  for  the  most  serious  consideration ;  and  it 
ought  to  be  most  carefully  weighed  by  every  juror  on 
the  panel.    Suppose  either  of  you,  gentlemen,  had    been 
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Stopped  on  the  high  road,  just  at  the  dusk  of  the  evening,  N'W  YORK, 
by  a  stranger,  as  was  the  prisoner  by  the  deceased — your 
property  seized  by  farce — your  person  most  grievously  in-    The  People 
salted  and  injured,  and  you  had  no  alternative  but  to  sub-      ^' 
mit  to  the  insult  and  outrage,  or  by  defending  yourself  and 
property  against  the  mischief  intended  you ;  your  own 
good  sense,  and  knowledge  of  cause  and  effect,  will  instant- 
ly give  the  answer. 

The  counsel  who  preceded  me  in  slimming  up  this 
cause,  having  gone  minutely  into  the  testimony,  I  shall 
Qot  trespass  on  your  time  by  recapitulating  the  evidence,' 
as  the  same  must  be  fresh  in  your  minds.  I  would  ask, 
then,  can  you  consign  to  a  state's  prison,  Yor  years, 
a  worthy  citizen,  who,  unfortunately,  to  save  himself  and 
his  property  from  destruction,  was  driven  of  necessity  to 
give  the  blow  which  has  since  proved  the  death  of  a  man 
whom  the  prisoner  believed,  at  the  time,  was  a  lawless 
desperado?'  The  prisoner  deeply  laments  the  death  of 
the  deceased ;  but  he  feels  no  remorse — no  disquieting 
dread  of  God  or  man,  because  his  conscience  whispers  to 
him,  that  what  he  did  on  that  occasion  was  only  in  self 
defence. 

The  honourable  tlie  district  attorney,  in  withholding 
from  the  jury  the  examination  of  the  prisoner  taken  in 
the  police  immediately  on  his  arrest,  I  must  say,  not- 
withstanding my  friendship  and  esteem  for  that  gentleman, 
does  not  comport  with  my  ideas  of  justice  and  humanity » 
and  to  my  mind,  it  is  self-evident  Mr.  Maxwell  intends 
to  press  all  sail  that  he  possibly  can  to  convict  the  prisoner. 
I  therefore  most  earnestly  requedt  of  you  to  banish  from 
your  ears  the  charms  of  his  eloquence,  and  with  your 
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N'W  YORK,  oaths  upon  your  consciences,  make  to  this  tribunal  and 
your  God,    your    solemn    verdict.      Gentlemen,   in   the 
The  People    name  of  your  own  interest — your  own  honour — and  your 
^^'  uwn  g^ory,  I  call  upon  you,  by  your  verdict,  to  pronounce 

judgment  on  yourselves,  because  a  similar  misfortune  may 
some  day,  by  the  providence  of  God,  happen  to  some  of 
you.  If  the  authorities  and  arguments  my  learned  asso* 
ciates  and  I  have  used,  have  not  been  convincing,  you 
would  not  be  convinced  though  one  should  arise  from  the 
dead.  Justice  and  humanity  revolt  at  the  idea  of  a  ver- 
dict of  guilty,  against  the  prisoner ;  and  should  you,  by 
your  verdict,  pronounce  the  horrible  word  guilty,  I  should 
blush  over  this  departure  from  those  characterii^tic  features 
of  moral  rectitude  in  the  gentlemen  who  fill  the  panel, 
and  tremble  at  the  impending  vengeance  which  awaits 
your  future  destiny- 

The  argument  was  concluded  in  behalf  of  the  pec^le^ 
l>y  Mr.  Maxwell,  the  district  Attorney,  in  his  usual  clear, 
candid,  and  imp.  ssive  manner.  An  appropriate  chatge 
was  delivered  by  the  Recorder,  in  which  the  promin^^nt 
facts  were  recapitulated,  and  the ,  lavv  relative  to  man* 
slaughter,  and  the  distinction  between  it  and  chance  med- 
ley in  self  defence,  was  stated  and  explained  with  great 
precision  and  perspicuity.  At  9  o'clock  it  was  committed 
•to  the  jury,  who  in  about  two  hours  returned  with  a  v«r- 
<Jict  of  Not  Guity. 
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GENERAL    SESSIONS. 

NEW   YORK,  NOVEMBER,   1823. 

The   People         '\ 

vs.  >  Disturbing  divine  service. 

John  Degey.         J 

Honourable  Richard  Riker^  Recorder. 
Hugh  Maxwellj  District  Attorney. 
Messrs.  Scott^  Price^  and    Wifson^  Counsel  for  the  Pris- 
oner. 

The  defendant  was  charged  in  an  indictment,  in  the      Disturbing 
Mowing  words:  ^ZZ!^ 

"City  and  County  of  New  York,  ss. — The  jurors  of  at  common 
the  people  of  the  state  of  N^w  York,  in  and  for  the  body  autnding'^'the 
of  the  city  and  county  of  New  York,  upon   their  oath  "ij-tu^e  i  R. ; . 

'       r  ig.      declares 

present,  that  John  Degey,  late  of  the  first  ward  of  the  the  ^penalty, 
city  of  New  York,  in  the  county  of  New  York  aforesaid,  \»^  P^^"^/  ^^^ 

'  'the  remedy. 

labourer,  on  the  26th  day  of  Ov^tober,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty-three, 
being  Sunday,  with  force  and  arms,  at  the  eighth  ward 
of  the  city  of  New  York,  in  the  county  of  New  York 
aforesaid,  in  the  Ebenezer  Baptist  Church  there,  during 
the  celebration  of  divine  service,  unlawfully,  unjustly, 
and  irreverently  did  disturb  and  hinder  one  Jonathan 
Vanvelser,  then  being  the  minister  officiating  in  the  said 
church,  and  then  being  in  the  discharge  of  his  sacred 
ftmctions*  and  in  the  performance  of  divine  service,  in 
coutempt  of  the  laws  of  this  state,  to  the  evil  example  of 
all  others  in  the  like  case  offending,  and  against  the 
peace  of  the  pcopb  of  the  state  of  New  York,  and  their 
dignity." 
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N'W  YORK,  The  evidence  before  the  jury  appeared  to  be  as  follows : 
^^^^^^^^^^^    The  defendant,  in  company  with  a  friend,  visited  the  Ebe- 

The  People  nezer  Baptist  Church,  of  which  Mr.  Vanvelser  was  pastor, 
^'^         on  the      day  of  1823,  and  felt  himself  displeased 

at  some  words  uttered  by  Mr,  Vanvelser  during  the  service. 
He  and  his  friend  again  visited  the  Qhurch  on  the  follow- 
ing Sunday,  and  during  the  service  he  interrupted  Mr. 
Vanvelser  by  observing  that  he  had  contradicted  himself 
in  using  language  now,  against  that  which  he  had  uttered 
on  the  Sunday  evening  preceding.  Mr.  Vanvelser  replied, 
that  an  explanation  might  be  had  at  another  time  and 
place*  Defendant  answered  he  might  go  on  if  he  used 
decent  language. 

The  counsel  for  the  defendant  rested  his  defence  upon 
several  grounds : 

1.  That  it  was  not  indictable  at  common  law.  The 
statute  law  of  our  state  had  provided  a  remedy  which 
must  be  followed :  that  statute  (Revised  Laws,  vol.  ii. 
p.  196.)  declares,  "  That  if  any  person  or  persons  what* 
soever,  on  the  first  day  of  the  week,  called  Sunday,  or 
on  any  other  day  or  time,  shall  wilfully,  and  of  purpose, 
disquiet,  interrupt,  or  disturb  any  assembly  of  the  people 
met  for  religious  worship,  by  making  a  noise,  or  by  rude 
and  indecent  behaviour  or  profane  discourse,  and  shall 
be  thereof  legally  convicted  before  any  justice  of  peace 
of  the  county,  or  any  mayor,  recorder,  or  alderman  of 
any  city  where  the  offence  shall  be  committed,  shall,  for 
every  such  offence,  forfeit  and  pay  to  the  use  of  the  poor  a 
sum  not  exceeding  twenty-five  dollai's.''  The  statute  pro- 
-  ceeds,  and  authorizes,  on  non-payment  of  the  penalty,  a 
committal  of  the  party  to  the  common  gaol,  for  the  period 
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of  thirty  days.    They  contended  the  only  remedy  was  N'W  YORK, 
under  this  statute  ;  that  it  must  be  strictly  followed  ;  that    ^L^.^ 
the  offence  as  charged  in  this^  indictment  had  been  recog-   The  People 
nized  at  common  law,  ^  '^• 

•"  Dcgey. 

2dly.  It  was  the  right,  and  perhaps  was  the  duty,  of 
those  worshipping  at  a  church  when  doctrines  were  pub- 
licly taught  derogatory  to  Christianity,  to  object,  to  oppose 
them  publicly  in  the  church ;  and  if  done  decently,  and 
with  decorum,  it  was  not  an  offence  at  common  law,  or 
under  this  statute. 


Maxwell,  District  Attorney,  replied,  that  it  was  clearly 
an  offence  at  common  law.  There  was  a  precedent  in 
Chitty  in  a  similar  case  ;  that  it  could  not  be  tolerated  for 
a  moment,  that  the  worship  of  a  whole  congregation  might 
be  interrupted  in  the  manner  charged  in  this  indictment, 
and  yet  not  be  punishable  at  common  law.  He  might 
have  proceeded  against  the  defendant  for  the  penalty  un- 
der the  statute,  but  he  chose  the  more  effective  rtoiedy  at 
common  law. 

2dly.  He  denied  the  right  of  the  defendant,  or  any  other 
person,  to  obstruct  the  worship  in  the  manner  charged 
upon  the  defendant.  It  was  obvious  he  went  to  the  church 
with  bad  motives,  and  not  for  the  purpose  of  worship.  He 
was  guilty  of  indecorously  disturbing,  &c. 

His  Honour  the  Recorder  observed,  that  the  court 
was  of  opinion  that  this  was  a  good  indictment  at  com- 
mon law,  and  could  be  sustained.  That  if  the  law  was 
as  contended  for  by  the  counsel  for  the  defendant,  the 
important  provision  in  the  constitution,  which  guaran- 

VoL.  n.  18 
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N'W  YORK,  teed  the  free  enjoyment  of  religious  principles  and  wor- 

^Jl^-   ship  to  every  person,  would  become  nugatory.    No  maa 

The  People   had  a  right  to  disturb  another  in  the  exercise  of  that  im- 

^^'  portant  privilege.    If  he  did,  he  might  be  indicted,  and, 

if  convicted,  suffer  a  penalty  Zf  fine  or  imprisonment,  or 

both. 


By  the  evidence  in  this  case,  it  appeared  the  defendant 
had  disturbed  the  worshippers  in  the  Ebenezer  Baptist 
Church,  by  an  indecorous  controversy  with  the  officiating 
minister  of  that  church  during  divine  service ;  the  mo- 
tives of  his  attendance  at  the  church  appeared  by  the  evi- 
dence, if  not  bad,  very  suspicious  :  he  was  not  a  member, 
and  had  no  right  to  interfere  at  all  in  the  mode  and  man- 
ner of  that  worship ;  or,  at  least,  not  by  disturbing  the 
congregation  during  service. 

The  court  were,  therefore,  clearly  of  opinion  that  the 
offence  charged  in  the  indictment  was  an  offence  at  com- 
mon law,  and  that  the  evidence  against  the  defendant 
fully  proved  the  charges  set  forth  in  it. 

The  jury  immediately  returned  a  verdict  of  Guilty. 


REPORTS   OP   CRIMINAL   LAW   CASES,  139 


GENERAL    SESSIONS. 

NEW  YORK,  NOVEMBER,  1823. 

In  the  matter  of  William  Hunt,  )  ^ppg^^. 
Apprentice.  ) 

The  apprentice  in  this  case  was  bound  to  John  Rogers,  ^^^^^  .^  ^^ 
appellant,  to  serve  until  he  should  arrive  at  the  age  of  16  business  of  an 
years,  to  learn  the  art,  trade  and  mystery  of  an  equestrian,  f^""^"^"'/^ 
The  apprentice,  after  serving  some  time  with  his  master,  latcs  to  ap- 
left  him,  without  his  consent:  The  master  appHed  to  the  ^Ti'^'^r" 
justices  of  the  police,  and  thereupon  the  said  justices  «»<^«w  no*  ^ 
issued  a  warrant,  upon  which  the  said  apprentice  was 
apprehended. 

The  matter  being  heard  before  the  justices,  they  dis- 
charged the  apprentice,  upon  the  ground  that  the  busi- 
ness of  an  equestrian  was  not  a  legal  and  proper  calling. 
The  master  app*ealed  to  this  court,  under  the'  statute  re- 
lating to  appeals.     1  R.  L.  p.  135,  s.  13. 

J.  H.  Hedly,  Esq.,  counsel  for  the  master,  contended, 
that  inasmuch  as  the  business  of  an  equestrian  was  not 
contra  bonos  mores,  it  was  in  that  respect  legal,  and  also, 
as  the  like  institutions  were  licensed  in  some  of  the  cities 
of  the  union,  and  as  it  was  in  contemplation  to  Hcense  them 
in  this  city,  it  was  therefore  to  be  inferred  that  they  were 
acknowledged  to  be  lawful.  He  cited  3  Vin.  Abr.  31. 
Dominus  Rex  v.  Gately,  Salk.  471. 

The  court  decided  that  the  prisoner  should  return  to  his 
master  until  the  further  order  of  the  court. 
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NOVEMBER    SESSIONS. 


READING  (PENN.),  NOVEMBER,  1823. 


The   Commonwealth 
vs. 
John   K,   BoyeTy    Jacob    W.  Seitzinger, 
Jacob    K.  Boyer^    Frederick   Shebely, 
and  Henry  Zelier^ 


>  Conspiracy. 


Present — The  Honorable  Robert  J^orter^  Esq. 

Daniel  J.  Hicster,  Frederick  Smithy  David  Paul  Brown, 
and  Alexander  L,  Hayes^  Esquires^  Counsel  for  the 
Prosecution. 

Marks  Jno.  Biddle,  Charles  Evans^  James  Buchanan, 
Samuel  Baird^  James  B.  Hubley,  and  William  Dar- 
lingy  Esquires,  Counsel  for  the  Defendants. 

# 

This  interesting  case  was  called  up  on  the  5th  inst., 
when  it  appeared  that  all  the  defendants  except  Henry 
Zeller  had  pleaded  "not  guilty;"  and  he  being  requested 
to  plead,  this  was  objected  to  by  Evans  and  Buchanan  ; 
it  appearing  on  the  face  of  the  record  that  he  had  been 
examined  before  the  grand  jury,  as  a  witness ;  and  fur- 
ther proof  being  offered,  that  he  was  inveigled  to  appear 
in  that  character  by  the  prosecution,  who  promised  that 
no  indictment  had  been  or  should  be  preferred  against 
him. 

In  support  of  this  objection,  it  was  contended,  that  as 
the  constitution  had  expressly  forbidden  the  use  of  force 
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in  such  cases,  courts  of  justice  should  never  allow  the  sub- 
stitution of  fraud  to  be  effectual. 

Brown,  contra,  et  per  Cur.  "  The  Attorney  General  has 
required  Henry  Zeller  to  plead  to  the  indictment ;  and  it 
is  not  necessary  for  us  to  go  into  an  examination  of  cir- 
GUinstanoes ;  for  if  fully  made  out,  we  should  not  consider 
the  case  strong  enough  to  support  the  objection." 

The  defendant  pleaded  "  not  guilty  " ;  and  the  counisel 
for  defendant  intimated  their  intention  of  severing  in^their 
challenges,  which  was  overruled  by  the  court  without  ar- 
gument, a  n^inute  of  such  decision  being  entered  on  the 
record. 


READING, 
Not.    1823. 

The  Com'th 

Boyer  and 
others. 


The  material  part  of  the  indictment  stated,   "  that  {ihe     pormofthe 
defendants  above  named)  at  the  county  {of  Berks)  afore-  indictment, 
said,  being  evil  disposed  persons,  and  wickedly  and  un- 
justly devising  and  intending  to  defraud  and  prejudice 
certain  persons  hereinafter  mentioned,  on  the  first  day  of 
May,  in  the  year  of  our  Lord  1823,  with  force  and  arms, 
at  the  county  aforesaid,  did  falsely,  fraudently,  and  un- 
lawfully conspire,  combine,  and  confederate,  and  agree 
among  themselves  to  obtain,  acquire,  and  get  into  their 
hands  and  possession,  of  and  from  a  certain  firm  of  Hood, 
Irvine  &,  Company,  a  certain  firm  of  Hubbs  and  Evans,  a 
certain  firm  of  C.  S.  ifc  T.  W.  Smith,  a  certain  Richard 
S.  Risley,  a  certain  firm  of  Stevenson  &  Hart,  and  a 
certain   William  Rogers,   Jr.,   divers   large    amounts  of 
goods,  wares,  and  merchandizes,  and  the  jurors  aforesaid, 
on  their,  &c.,  do  present  that  the  said,  &c.,  in  pursuance 
of,  and  according  to,  the   said  conspiracy,  combination, 
confederacy  and   agreement  among  themselves,  had  as 
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READING,  aforesaid,  then  and  there  did  falsely,  fraudulently  and  un- 
lawfully obtain,  acquire  and  get  possession  of  divers  large 
The  Com'th  amounts  of  goods,  wares,  and  merchandizes,  of  and  from 
„    ^'     ,    the  said,  <fcc.,  to  the  great  damage  of  the  said,  &c.,  to  the 

Boyer  and  ■         '  °  °  t    -i . 

others.       evil  example  of  all  others,  and  against  the  peace  and  dig- 
nity of  the  commonwealth  of  Pennsylvania. 

"And  the  jurors  aforesaid,  on  their,  (fcc,  do  further 
present,  that  the  said,  (fee,  being  such  persons  as  aforesaid, 
and  wickedly  and  unjustly  devising  and  intending  to  de- 
fraud certain  merchants  and  traders  of  the  city  of  Phila- 
delphia, of  large  amounts  of  goods,  wares,  and  merchan- 
dize, on  the  same  day  and  year  aforesaid,  with  force 
and  arms,  at  the  county  aforesaid,  did  falsely,  fraud- 
ulently and  unlawfully  conspire,  combine,  confeder- 
ate and  agree  among  themselves  to  obtain^  acquire  and 
get  into  their  possession,  of  and  from  the  said  merchants 
and  traders,  divers  large  amounts  of  goods,  wares,  and 
merchandize,  to  the  great  damage  of  the*  said  merchants 
and  traders,  and  against  the  peace  and  dignity  of  the  com- 
monwealth of  Pennsylvania.' 

The  case  was  clearly  and  handsomely  opened  to  the 
jury  by  Hayes,  for  the  prosecution ;  who  stated  that  the 
conspiracy  would  be  fully  proved  by  a  correspondence  in 
writing  bet  ween  the  parlies,  and  by  their  own  declarations 
and  other  parol  testimony ;  and  that  it  was  carried  into 
execution  by  Henry  Zeller's  being  sent  down  to  Philadel- 
phia with  letters  of  credit,  enabling  him  to  purchase  goods 
to  a  large  amount ;  which  goods  were  afterwards  carried 
away  and  concealed. 

To  substantiate  this,  several  letters  were  offered  in  evi- 
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dence,  from  one  or  two  of  the  defendants,  relating  chiefly   READING, 
to  the  purchase  of  merchandize,  but  without  containing 
any  direct  proof  of  a  conspiracy  t)r  other  criminal  mat-  The  Com'th 
ter.     This  course  was  objected  to  by  Evans,  who  contend-    ^    ^'     a 
ed  that   before  particular  acts  could  be  inquired  into,  a       others. 
general  conspiracy  or  combination  must  be  proved,*  and 
cited  Phillips,  73 ;  and  Hubley,  on  the  same  side,  argued 
that  five  persons  might  be  guilty  of  as  many  conspiracies 
as  the  abstract  numbers  were  capable  of  separate  com- 
binations, and  therefore  that  the  act  of  a  solitary  indi- 
vidual ought  not  to  be  brought  forward  to  implicate  four 
others,  unless  that  act  was  first  deduced  as  the  act  of  all, 
Sec. ;  and  cited  1  Chitty,  88,  3  S.  &  R.  16.     Buchanan 
and  Evans,  to  the  same  point,  cited  3  Chitty,  570,  3  Serg't 
4^  R.  224,  3  Chit.  961 ;  and  also  intimated  their  inten- 

*  This  point  has  been  decided  in  a  case  in  the  court  of  Ses- 
sions in  New  York,  in  Noyember  Term,  1823.  James  Stamford 
was  indicted  for  an  assanlt  on  Mary  Eobinson,  with  intent  to 
commit  a  rape.  Mary  Kobinson  was  offered  as  a  witness  to 
prove  the  felony,  but  was  objected  to  on  account  of  her  infancy. 

Maxwell,  District  Attorney,  called  witnesses  to  prove  the  in- 
jury upon  the  body  of  the  infant.  Blake,  counsel  for  the  pris- 
oner, objected,  and  contended  that  the  proper  course  was  for  the 
District  Attorney  to  show  that  the  prisoner  had  committed  the 
injury,  before  he  went  on  to  show  the  particulars ;  for  possibly, 
after  he  had  shown  them,  he  would  not  be  able  to  proye  them 
upon  the  prisoner. 

The  Court  obseryed,  that  it  had  been  decided,  that  the  Dis- " 
trict  Attorney  might  begin  at  any  part  of  the  case :  if  he  chose 
to  introduce  witnesses  to  prove  the  felony  and  the  particulars  of 
it,  hefore  he  proved  the  prisoner  committed  it,  it  was  legal  and 
proper,  and  if  he  was  unable  to  connect  the  prisoner  with  the 
crime,  it  would  go  for  nothing. 
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READING,  present  action,  and  that  it  was  altogether  irrelevant,  and 

^^^^.^.^^  that  if  one  individual  could  implicate  another,  by  calling 

The  Com'ih  and  requesting    him  to   frame  a  letter  on    an  entirely 

o    '''     .  innocent  subject,  the  most  virtuous  and  honorable  man  in 

Boyer  and  ^      ' 

others.       society  would  not  be  free  from  such  accusations. 

Brown  and  Hayes,  contra,  contended  that  the  objection 
of  the  letter's  being  written  to  a  person  not  party  to  the 
suit,  was  groundless,  as  it  might  fairly  be  read  to  show 
the  intention  of  the  writer. 

In  answer,  it  was  urged  that 'in  every  indictment  the 
probata  musi  agree  with  the  allegata,  otherwise  the  whole 
would  be  a  nullity ;  that  by  a  recurrence  to  the  present 
case,  the  charge  was  for  getting  and  obtaining  goods,  an 
act  perfectly  innocent  in  itself ;  and  that  to  render  crimi- 
nal an  ^ct  prima  facie  innocent,  a  sufficient  ground  of 
inducement  should  be  shown ;  that  the  law  was  well  set- 
tled, and  that  although  a  previous  conspiracy  might  be 
shown  by  subsequent  acts,  yet  that  subsequent  act  must 
be  a  criminal  one,  or  have  some  bearing  upon  the  charge  \ 
sed  per  Cur. : 

"The  charge  of  conspiracy  must  be  established  by 
proving  certain  acts  which  occurred  previous,  subsequent, 
or  while  it  was  carrying  on.  The  witness  has  stated  cer- 
tain acts,  one  of  which  is  the  writing  of  this  letter ;  it 
strikes  me,  therefore,  it  ought  to  go  to  the  jury ;  if  not  rel- 
evant, the  objection  can  be  made  to  them." 

A  letter  was  then  offered  in  evidence,  which  was  ob- 
jected  to,  as  containing  testimony  of  a  secondary  nature, 
and  Hubley  stated,  that  he  felt  confident  the  court  would 
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be  aDxioos  to  hear  all  proper  evidence:  but  there  was   R£ADlNGr 
a  line,  beyond  which   he  was  sure    it   would   not   go; 
thai  the  principal  part  of  the  letter  offered  related  to  a  The  Com*th 
person  who  did  not  write  it,  did  not  sQe  it,  and  perhaps    ^^  ^'\j^ 
knew  nothing  whatever  of  the  <hing ;  and  that  no  particu-       oihen. 
lar  fiiets,  not  in  themdelves  illegal,  should  be  gone  into  be- 
fore a  combination  of  some  kind  had  been  proved. 

Oo  this  subject,  Baird  cited  IFNally,  614 ;  and  Bucha* 
nan  briefly  observed,  that  he  considered  it  not  a  question 
of  evidence,  but  whether  a  court  of  this  country  bad  a 
right  to  dispense  with  the  law  of  the  land ;  that  the 
letter  tended  to  prove  overt  acts  not  laid  in  the  indict- 
ment, and  that  its  admission  was  contrary  to  settled  prin- 
ciples. The  argument  was  enforced  by  Evans,  who  cited 
Chitty,  951. 

Brown,  contra,  contended  against  the  recognition  of 
principles  as  deduced  by  the  opposite  counsel,'  and  cited 
Tomlin's  Index,  48,  Archbold,  62,  268,  and  was  about 
to  proceed,  when  the  court  intimated  it  to  be  unnecessary^ 
fit  per  Our.  z 

"1  consider  it  settled  in  Pennsylvania,  that  in  conspira- 
cies, after  proper  foundation  has  been  laid,  secondary  evi- 
dence may  be  introduced,  even  in  facts  in  furtherance  of 
the  charge,  though  not  laid  in  the  indictment ;  and  the 
court  is  to  say  whether  such  foundation  has  or  has  not  been 
laid ;  and  it  does  appear  to  the  court  that  such  foundation 
has  been  laid." 

The  prosecution  then  called  David  Moser,  who,  it 
appeared,  had  acted  as  the  porter  of  Henry  Zeller,  and  r«- 
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READING,  ceived  goods  for  him  from  sundry  merchants  of  the  city 
of  Philadelphia.      He  was  objected  to ;   and  Evans  ob- 
The  Com'th  served,  that  as  the  overt  act  was  laid  in  the  county  of 
-^    ^'      ,    Berks,  the  prosecution  was  precluded  from  proving  a  de- 
others,      livery  or  receipt  in  the  cmjg^y  of  Philadelphia. 

Hayes,  contra,  contended  that  in  the  case  of  conspiracy 
this  strictness  was  not  necessary,  and  cited  Tomlin's  In- 
dexi  48.  The  further  argument  of  this  point  was  deferred 
until  the  next  morning,  when  Evans  again  objected  to  th^ 
witness  being  heard,  and,  in  order  to  give  a  short  .view  of 
the  ground  upon  wTiich  he  founded  his  objection,  proposed 
to  state  the  principles,  precedents  jnd  authorities  fron» 
which  it  was  drawn  ;  and,  after  recurring  to  the  indict- 
ment^  stated  that  the  only  question  before  the  court  was, 
whether,  when  the  overt  act  had  been  laid  in  the  county 
of  Berks,  evidence  could  be  given  of  an  overt  act  com- 
mitted in  the  city  of  Philadelphia?  He  contended  that 
5n  principles  of  analogy  this  testimony  was  inadmissible  ; 
that  in  all  indictments,  great  and  small,  the  certainties  of 
time  and  place  were  indispensable.  1st.  To  enable  the 
party  accused  to  know  how  to  prepare  his  defence ;  and, 
2d.  That  he  may  plead  in  bar  or  abatement  to  a  subse- 
quent indictment  for  the  sarde  offence.  That  with  regard 
to  conspiracies  in  Pennsylvania,  this  was  strongly  the 
case,  and  the  "  adhunc  et  ihidem^^^  the  time  and  place^ 
must  be  fully  and  clearly  laid  down.  Here,  however,  the 
court  intimating  that  a'  determination  had  been  formed 
which  would  remain  unshaken,  he  was  induced  to  shorten 
his  argument ;  and  the  witness  was  heard. 

Hood  Irvine  was  then  called  up,  and  stated,  that  after 
the  failure  of  Henry  Zeller,  and  development  of  some  sus- 
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picious  circumstances,   he  went  to  his  brother's  house,  READING, 
found  him  lying  on  the  bed,  and  immediately  calling  for     ^^^l^i,^^ 

pen,  ink  and  paper,  took  down  what  he  termed  ''  a  con-  The  Com'th 

fession."  t>    ^'     j 

Boyer  and 
others. 

He  however  admitted,  that  he  had  only  minuted  stich 
parts  as  to  him  seemed  material;  and  it  also  rather 
appeared,  that  some  kind  of  inducement  had  been  exerted 
over  Zeller's  mind  to  influence  him  to  make  the  confession. 

To  the  admission  of  this  paper,  or  to  the  parol  recol- 
lections of  Hood  Irvine,  the  counsel  for  the  defendants 
stiongly  objected ;  and  Evans  contended  that  of  all  kinds 
of  evidence  confession  was  the  worst ;  that  it  was  a  prin- 
ciple of  law,  that  no  confessicHi  could  be  read,  unless 
obtained  with  the  unbiassed  consent  and  free  will  of  him 
from  whom  it  was  taken  ;  and  that  even  then  it  was  not 
evidence  unless  the  whole  of  the  party's  declarations  at 
the  time  had  been  reduced  to  writing ;  and  cited  Philips' 
Evidence,  82. 

Darling  also  cited  Ohitty's  Criminal  Law,  68.,  whick 
he  deemed  decisive. 

m 

The  recollections  of  Hood  Irvine  were  objected  to  by 
Buchanan,  who  contended  that  if  a  written  confession  is 
in  being,  or  even  has  been  taken  and  lost,  no  parol  proof 
dl  the  contents  of  that  confession,  or  of  the  party's  decla- 
ratiorf,  can  be  afterwards  received. 

Hayes,  contra,  admitting  the  law,  argued,  that  it  did 
QOt  apply ;  that  as  to  promises  or  persuasion,  if  any  had 
been  used,  they  were  not  communicated  to  Zeller,  until 
after  he  had  fully  disclosed  himself;  and  that  all  that 


others. 
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READING,   was  necessary  was  for  Hood  Irvine  to  take  down  the  ed* 
^^^^^,^^^^^'    sential  parts  of  his  confession.     Sed  per  Cur : 

y.  '^  It  has  been  the  practice  in  Pennsylvania  for  a  justice 

^5!™'^*^  of  the  peace  to  take,  judicially,  the  confession  of  a  priso- 
ner; and  such  confession,  having  the  other  requisites,  may 
always  be  read  in  evidence ;  but  I  do  not  think  that  a  pri- 
vate individual  has  authority,  or  that  it  would  be  advisa- 
ble to  allow  them  the  privilege,  to  take  the  confession  of  a 
person  charged  with  the  commission  of  an  offence ;  and 
moreover,  there  does  appear  that  some  kind  of  influence 
had  been  exerted  over  Zeller's  mind ;  I  therefore  cannot 
allow  any  part  of  this  matter  to  go  to  the  jury." 

Subsequent  to  this,  William  B.  Emerick  was  called, 
and  about  to  state,  that  John  K.  Boyer,  in  his  hearing, 
declared,  that  one  other  of  the  defendants  had  proposed 
•a  plan  to  defraud,  similar  to  the  one  afterwards  carried 
into  execution ;  but  this  was  objected  to,  and  the  court 
requested  the  counsel  for  the  prosecution  to  cite  the  au- 
thority which  induced  them -to  insist  upon  the  examina- 
tion of  the  witness.  6  City  Hall  Recorder  43.  and  Arch- 
1[)old,  68.,  were  given  by  Brown  as  the  authorities  upon 
which  he  rested. 

Buchanan,  after  admitting,  for  a  moment,  that  Hunt^s 
trial,  alluded  to  by  the  Recorder,  even  under  thecircum- 
43tances  with  which  it  was  accompanied,  could  be  read 
as  authority,  still  contended  that  it  did  not  bear  upon  th» 
present  case ;  and  "was  entering  fully  on  the  argument, , 
when  the  court  informed  him  the  question  was  plain,  aud 
that  the  evidence  could  not  be  received. 

Several  other  'minor  points  were  agitated  and  argued, 
but  none  important  enough  to  claim  particularly  notice  9 


REPORTS   OF   CRIMINAL    LAW   CASES.  151 


and  on  the  8th  inst  the  case  on  the  part  of  the  prosecution   READING, 

"Mmw      1Q09 

was  closed. 


Not.  1823. 


Tbe  Com'th 

The  defence  was  opened  by  Habley,  who  stated,  that  t. 
he  had  hoped,  after  all  that  had  passed,  the  prosecution,  other^ 
as  to  some  of  the  individuals,  would  have  been  withdrawn ; 
that  in  fact  the  prosecutors  were  the  conspirators ;  that  he 
would  show  that  several  of  the  defendants,  at  the  time  of 
the  alleged  conspiracy,  were  at  enmity,  and  that  the  whole 
were  perfectly  innocent  of  the  charge. 

The  case  then  proceeded  rapidly  towards  a  conclusion  ; 
but  before  it  terminated,  and  in  the  course  of  the  examina- 
tion of  Mr.  Hubbs,  the  defendants'  counsel  attempted  to 
ask  him  questions  rather  tending  to  impeach  his  credibility, 
which  was  objected  to  on  the  ground  of  his  being  their 
own  witness ;  that  was  denied  i  and  although  the  witness 
was  subpoBuaed  and  subsequently  attached  by  the  defend- 
ants, yet  Buchanan  contended  that  as  the  plaintiff  had 
called  and  examined  him  first,  they  had  therefore  adopted 
him,  and  had  made  him  their  own  witness ;  and  so  the 
court  decided,  ordering  the  witness  to  answer. 

On  the  10th,  the  defence,  which  consisted  chiefly  of 
rebutting  and  explaining  testimony,  was  closed,  and  the 
case  opened  to  the  jury  by  Hayes. 

Biddle  and  Buchanan  then  summed  up  for  the  defend- 
ants, and  the  whole  was  closed  by  Brown  for  the  prosecu- 
tion. A  lucid  and  learned  charge  was  given  by  his  Hon- 
our the  President  of  the  court,  when  the  jury  retired,  and 
after  an  absence  of  about  12  hours  returned  with  a  verdict 
of  Not  Guilty  ;  and  the  defendants  were  sentenced  to 
pay  the  costs  of  the  prosecution. 
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GENERAL    SESSIONS, 
NEW  YORK,  NOVEMBER,  1823. 

^^^  I  Assault,  with  intent  to 

r  e«**       r     J     *     1        COMMIT   A  RaPE. 

James  Stamford.      J 

The  prisoner  was  indicted  for  an  assault  upon  Eliza 
Morrison,  an  infant  of  about  seven  years  of  age,  with  an 
Constrnction  intent  to  commit  a  rape. 

pf    Stat.      13 

The  injury  upon  the  body  of  Eliza  was  proved  by  the 
testimony  of   an  old  lady    who  resided  in   the  house 
where  the  crime  was  perpetrated.     She  being  but  seven 
^  years  of  age,  and  not  appearing  to  understand  the  nature 

of  an  oath,  was  not  sworn.  It  was  therefore  uncertain 
whether  the  act  was  committed  with  or  without  her  con- 
sent. 

Blake,  counsel  for  the  prisoner,  contended,  that  at 
common  law,  force  was  necessary  to  the  commission  of 
a  rape,  above  or  under  ten  years  of  age.  The  statute 
18  Eliz.  c.  7.  had  made  an  alteration  in  the  common  law ; 
by  that  statute,  and  the  act  of  assembly  of  New  Yorbi 
carnal  knowledge  of  an  infant,  with  or  without  consent, 
was  felony.  But  neither  the  statute  of  Eliz.  or  the  act  of 
assembly  of  New  York,  ( 1  R.  L.  156.)  extended  to  cases 
of  an  attempt  to  commit  a  rape,  and  that  where  it  was 
doubtful  whether  the  attempt  was  with  the  consent  of  the 
sufferer  or  not,  it  was  the  duty  of  the  jury  to  acquit. 
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The  court  after  remarking  upon  the  atrocious  nature  N'W  YORK 
of  offences  of  this  kind  when  committed  upon  children     ^^^i.^..,^- 
who  were  ignorant  of  the  consequences,  observed  that  the   The  People 
rule  of  law  contended  for  by  the  counsel  was  undoubtedly  '^' 

true.  The  statute  of  Eliz.  and  the  act  of  assembly  of 
New  York  bad  made  an  innovation  in  the  common  law ; 
formerly  force  was  necessary  in  the  commission  of  a  rape 
in  all  cases  ;  now,  by  the  statute  above  mentioned,  carnal 
knowledge  of  an  infant  under  ten  years  of  age  was  felony, 
whether  she  consented  or  not.  It  was  obvious  the  statute 
did  not  apply  to  an  attempt  to  commit  a  rape,  it  was  there* 
fore  as  at  common  law ;  but  that  it  was  almost  impossible 
to  suppose  consent  from  an  infant  of  seven  years  of  age  ; 
that  the  act  was  obviously  against  her  will,  ,and  that  the 
presumption  of  law  was  so  strong  as  to  amount  to  proof  of 
force. 

The  jury  found  him  guilty  of  an  assault  with  intent  to 
commit  a  rape  ;  he  was  sentenced  to  the  state  prison  for 
the  term  of  five  years. 


OYER  AND  TERMINER. 

MILLEDGVILLE,  (GEO.)  OCTOBER,  1823. 

The  State 

vs.  \  .Murder. 

John  M.   Williams. 

Messrs.  King,  Rockwell,  Ctithbert,  and  Sparks,  jDounsel 

for  the  state. 
Messrs.  Strong,  Holt,  and  Saffold,  Counsel  for  the  Prisoner. 
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MILLEDGE-      This  was  an  indictment  in  Jones  Superior  Court,  at  the 

VILLE 

October  1823.  October  Term,  1823,  against  the  prisoner,  John  M.  Wil- 

N-^^'v-^^     liams,  for  the  murder  of  his  wife ;  and  such  was  the  ex- 

The  State     traordinary  excitement  produced  on  the  public  mind  by  the 

Williams,     unparalleled   cruelty   and  depravity   which   marked  the 

features  of  this  transaction,  that  it  was  not  until  three  full 

panels  of  forty  eight  jurors  each,  had  beej;^  successively 

summoned  and  tendered  to  the  prisoner,  that  a  Jury^  amni 

excepiwnis  majarisj  were  sworn. 

It  appeared,  that  on  the  14th  day  of  May  last,  the 
brother  in  law  of  the  prisoner,  and  his  wife,  (who  was 
the  sister  of  the  prisoner's  wife)  were  on  a  visit  at  the 
prisonei-'s  house,  six  or  seven  miles  from  Clinton.  A 
fishing  excursion  was  proposed  and  agreed  to,  upon 
which  the  prisoner  and  his  brother  in  law  were  absent 
from  the  house  until  about  six  o'clock  in  the  evening,  at 
which  time  they  returned.  Dinner  being  immediately 
/  prepared  for  them,  they  sat  down  apparently  in  fine  hu- 

mour. While  sitting  at  the  table,  an  infant  child  of  the 
prisoner,  then  only  nine  days  old,  cried,  and  Mrs.  Wil- 
liams, its  mother,  rose  and  took  it  up ;  when  the  prisoner 
inquired,  "Mary,  whose  child  is  that?"  She  made  him 
no  answ.er.  He  repeated  the  inquiry,  and  she  answered, 
smiling,  "Mr.  Williams,  you  know  whose  it  is."  The 
prisoner  immediately  became  enraged,  and  burst  forth 
into  a  strain  of  bitter  and  indelicate  abuse.  Upon  this 
the  brother  in  law  interposed,  and  threatened  to  chastise 
him  for  his  conduct ;  but  in  consequence  of  the  entreaties 
of  the  prisoner's  wife,  he  desisted.  Shortly  after  this 
scene,  the  brother  in  law  and  his  wife  departed  for- their 
residence  in  Cfinton,  the  prisoner  having  apparently  be- 
come calm,  and  acknowledged  his  error :  but  upon  his 
'sister  in  law  taking  leave  of  him,  and  oflfering  him  her 
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band,  he  observed,  she  need  not  shake  hands  with  hun,  but  MILLEDG& 

VILLE 

"  bid  her  sister  farewell.^^  These  words,  though  ominous,  October,  1823. 
were  not  at  that  time  particularly  regcuxied  by  them,  v^i^^v^^/ 
and  they  departed.  About  the  distance  of  a  mile  from  the  '^^  ^^^ 
prisoner's  house,  they  met  a  Mr.  Gibson,  and  being  ap-  Williams. 
prebensive  that  the  prisoner's  anger  might  return  after 
they  left  the  house,  and  that  he  might,  in  the  unprotected 
state  of  bis  wife,  whip  her,  or  do  her  some  other  injury, 
they  requested  him  (Mr.  Gibson)  to  ride  on  as  fast  as 
possible  to  the  prisoner's  house,  and  to  quiet  any  angry 
feelings  that  might  remain,  commence  a  conversation  with 
him  on  the  subject  of  his  election — the  prisoner  having 
shortly  before  announced  himself  as  a  candidate  for  a  jus- 
tice of  the  peace. — When  Gibson  arrived  within  one  fourth 
of  a  mile  of  the  .prisoner's  house,  he  heard  the  shrieks  of 
a  female  apparently  in  great  distress.  He  hastened  to  the 
spot,  and  then  a  spectacle  was  presented  to  his  view  that 
for  misery  and  horror  beggars  all  description.  About 
twenty  or  thirty  yards  from  the  house  he  found  the  priso- 
ner's wife  stretched  upon  the  ground,  her  head  almost  sev- 
.ered  from  her  body,  there  remaining  not  more  than  one  and 
a  half  inches  of  skin  on  the  back  part  of  her  neck,  her 
hair  thrown  back,  and  clotted  with  gore,  and  in  other  res- 
pects most  dreadfully  mangled,  and  the  prisoner  standing 
within  five  or  six  feet  of  her  with  a  razor  in  his  hand,  at- 
tempting to  cut  his  own  throat.  Mr.  Gibson,  on  his  arrival 
found  that  a  Mr.  Bazemore  and  a  Mrs.  Roquemore  had 
reached  there  before  him.  Mrs.  Roquemore  stated  in  her 
testimony,  that  she  was  returning  home  from  Mr.  Baze- 
more's,  who  lived  within  less  than  one  fourth  of  a  mile  of 
the  prisoner,  with  an  intention  of  calling  on  Mrs.  Williams, 
(the  prisoner's  wife,)  when  she  was  informed  that  the  pris- 


The  State 

V. 
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MILLEDGE-  oner  was  killing  his  wife.  She  hurried  on  as  quick  asr 
October  1823.  possible,  and  went  immediately  into  the  prisoner's  house, 
where  she  found  no  person  but  the  infant  child,  screaming 
most  piteously  oh  the  bed.  She  took  it  up,  and  found  lay- 
Williams,  ing  on  the  floor  a  lady's  cap  with  the  strings  cut,  and  a  cap 
torn  in  two,  and  many  marks  of  blood  in  the  room.  She 
heard  a  noise  in  the  field,,  and  went  to  the  spot  from  whence 
it  proceeded,  and  found  the  prisoner  and  his  wife  in  the 
situation  described  by  Gibson.  Mr.  Bazemore  testified, 
that  he  had  On  that  day  been^  in  company  with  the  pris- 
oner and  his  brother  in  law  at  the  river  in  their  fishing 
excursion.  They  left  him,  and  in  the  evening  he  passed 
by  the  house  of  the  prisoner  on  his  way  home.  When 
passing  by,  he  supposed  that  both  the  prisoner  and  his 
brother  in  law  were  at  the  house.  He  went  home,  a  dis- 
tance of  something  less  than  one  fourth  of  a  mile  from 
the  prisoner's  house,  and  there  found  Mrs.  Roquemore  in 
the  act  of  setting  out  home.  He  immediately  sat  down  to 
dinner,  and  before  he  had  finished  eating  he  was  informed 
that  the  prisoner  was  killing  his  wife.  He  spralig  from 
the  table,  and  ran  over  to  the  house  of  the  prisoner,  and 
when  he  reached  the  yard  gate,  he  saw  Mrs.  Roque- 
more running  out  greatly  distressed,  with  the  prisoner's 
infant  in  her  arms.  At  some  distance  oflF  he  saw  the  pris- 
oner standing  with  a  razor  in  his  right  hand,  attempting 
to  cut  his  own  throat,  and  with  his  left  hand  beckoning 
to  him  (the  witness)  as  if  he  wished  him  to  approach. — 
He  went  immediately  to  him,  and  found  Mrs.  Williams 
as  described  by  Gibson,  with  the  blood  yet  flowing  from 
the  wound. — He  exclaimed,  "  look  Williams  !  see  whaf 
you  have  done  !"  upon  which  the  prisoner  pointed  to  the 
corpse  of  his  wife,  and  groaned  hideously.  Bazemore 
then  wrested  the  razor  from  him,  and  Gibson,  who  ar- 
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rived  at  the  same  moment,  assisted  him  in  carrying  the  liilLLEDGE- 
prisoner  to  the  house.    In  the  room  of  the  house,  hehind  Qctober  1823. 
a  trunk  in  which  the  prisoner  kept  his  razor,  was  found  a    v^^ip^n^^^^ 
two  bladed  pocket  knife,  open  and  bloody,  and  upon  the     '^^^  ®**^ 
lid  of  the  trunk,  the  print  of  a  man's  bloody  hand.    The    Williams. 
knife  was  proved  to  be  the  prisoner's. 

From  the  testimony  of  other  witnesses,  and  particularly 
the  ladies  who  shrouded  the  deceased,  it  appeared  that 
many  other  severe  wounds  had  been  inflicted  ;  one  on  the 
back  of  the  head  which  reduced  the  part  to  a  jelly,  as  if 
with  a  stick,  a  large  perforation  in  the  temple,  and  one  or 
two  in  her  breasts,  apparently  produced  by  stabs  with  a 
pocket  knife. 

It  appeared  from  the  testimony  that  the  prisoner  and 
his  wife  had  been  married  between  five  and  six  years ; 
that  she*  was  the  mother  of  four  children ;  that  she  was 
young,  lovely,  amiable,  and  affectionate,  and  at  the  time 
of  her  marriage  possessed  a  fortune  sufficient  to  insure, 
under  discreet  management,  a  handsome  competence ; 
that  he  was  gay,  likely,  and  possessed  a  good  understand* 
ing  ;  but  that  under  all  these  circumstances  their  matri- 
menial  felicity  was  very  incomplete.  From  a  strange 
perversity  of  disposition  on  his  part,  he  had  frequently 
treated  her  most  cruelly.  She  had  several  times  exhibit- 
ed marks  of  the  most  inhuman  violence ;  but  such  was  the 
kindness  of  her  disposition,  and  the  meek  forbearance  of 
her  nature,  upon  the  smallest  expression  of  his  regret  for 
his  cruel  and  unmanly  conduct,  he  was  always  sure  of  her 
forgiveness,  and  a  quick  return  of  her  warmest  affection. 
When  his  injurious  conduct  was  confined  to  ungenerous 
and  abusive  upbraidings,  she  never  murmured  or  resisted  ; 
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MILLEDGE-  and  when  his  headlike  disposition  led  him  to  extend  it  to 
October,  1823.  blows,  she  implored  his  mercy.  , 

The  State  j^  ^^^  attempted,  on  tho  part  of  the  comisel  for  the 
Williams,  prisoner,  to  prove  insanity :  but  they  totally  failed,  all  ^ 
their  witnesses  proving  that  he  was  a  man  of  strong  and 
vigorous  intellect.  They  then  rested  the  defence,  and  in 
their  arguments  contended  for  an  acquittal  upon  two 
grounds :  first,'  the  danger  of  convicting  upon  circum* 
fttantial  evidence.  Under  this  head  they  ingeniously  tried 
to  convince  the  jury  that  a  possibility  existed  of  the  de- 
ceased having  committed  self  murder.  2dly,  They 
contended  and  urged,  with  a  zeal  deserving  a  better  cause, 
that  if  the  prisoner  did  commit  the  murder,  the  circum- 
stances attending  it  were  so  horrible  in  themselves  as  to 
prove  conclusively  that  he  must  have  been  in  a  state  of 
mental  derangement ;  that  no  human  being  possessing  the 
full  use  of  his  reason  could  conceive,  much  less  execute, 
an  act  of  such  dreadful  atrocity.  At  11  o'clock  at  night, 
the  trial  having  occupied  the  whole  of  the  two  preceding 
days,  the  argument  closed,  and  the  judge  having,  in  an 
impartial  and  impressive  manner,  instructed  the  jury  in 
all  the  points  of  law  which  could  be  possibly  involved  in 
the  case,  th^y  retired  to  their  room,  and  in  five  minutes 
returned  into  court,  and  amidst  the  apparent  stillness  of 
death,  pronounced  a  verdict  of  Guilty. 
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GENERAL    SESSIONS. 

NEW  YORK,  NOVEMBER,   I82a 

The  People     1 

vs.  >  Counterfeit  Notes. 

Noah  Pomeroy.  j 

MaxweUj  District  Attorney,  counsel  for  the  people. 

Messrs.  Price  and  M^Ewen^  counsel  for  the  prisoner. 

Noah  Pomeroy  was  tried  upon  an  indictment  contain- 
ing four  counts,  for  having  in  his  possession  certain 
forged  and  counterfeit  bank  bills,  with  intent  to  pass  the 
same,  and  also  for  having  uttered  them,  knowing  them  to 
\se  forged.  It  came  out  in  testimony,  that  the  police  of  our 
city  despatched  two  of  their  officers,  Messrs.  Hays,  sen- 
ior, and  Homans,  in  pursuit  of  the  prisoner  on  the  eve- 
ning of  the  13th  of  October.  They  found  him  in  Harman- 
streef ;  and  as  they  seized  him,  they  distinctly  saw  him,  by 
the  light  of  the  moon,  drop  from  his  hand  a  paper,  which 
he  attempted  to  tread  upon,  containing  four  counterfeit 
bank  bills  of  the  Eagle  Bank  in  New  Haven,  which  were 
stet  forth  in  the  indictment.  No  evidence  was  offered*  of 
any  attempt  on  the  part  of  the  prisoner  to  utter  the  bills  in 
question,  and  the  counts  which  related  to  his  having  them 
in  possession,  with  intent  to  pass,  constituted  the  only 
issue ;  and  for  proof  of  this  the  District  Attorney  rested 
upon  the  testimony  of  Messrs.  Hays  and  Homans. 

Messrs.  Price  and  M'Ewen,  of  counsel  for  the  prison- 
er, took  an  exception  to  the  indictment,  on  the  ground 
that  the  bills  therein  set  forth  were  charged  to  be  forged 
and  counterfeit,  with  intent  to  defraud  the  President,  Di- 
rectors and  Company  of  the   Eagle  Bank.     The   bills 
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N'W  YORK,  produced  in  evidence' were  imitations  of  the  bills  issued 
^^_^*  in  the  name  of  "  the  President,  Directors  and  Company 
The  People  of  the  Eagle  Bank  in  the  city  of  New  HavcnP  A  Bank 
^'  is  a  body  politic,  and  can  be  known  only  by  its  corporate 
name ;  any  thing  more  or  less  than  its  baptismal  desrip- 
tion  contained  in  its  charter  is  a  defect  which  no  testimony 
nor  averment  can  supply.  The  words,  "  in  the  city  of 
New  Haven,"  being  therefore  a  part  of  its  corporate  name, 
were  essential  in  the  indictment,  and  their  omission  was 
fatal;  There  might  be  other  banks  in  the  United  States 
by  the  name  of  the  Eagle  Bank,  and  if  this  were  the  only 
necessary  description,  the  indictment  might  aim  at  one  set 
of  bills,  and  the  testimony  might  support  it  by  proof  of 
another.  To  lay  the  act  complained  of  with  an  intent  to 
defraud  persons  unknown,  would  be  good ;  bilt  to  lay  it 
with  intent  to  defraud  a  body  corporate,  designated  by  a 
name  unknown  to  the  statute  which  created  it,  was  a 
course  unauthorized  either  by  principle  or  precedent. 

Mr.  Maxwell,  District  Attorney,  contended,  that. if  the 
indictment  was  laid  with  a  certainty  which  in  legal  par- 
lance is  denominated  "  certainty  to  a  common  intent,"  it 
was  sufficient.  The  gravamen  of  the  case  was  not  thia 
rights  acquired  by  the  bank  under  their  charter,  but  the 
fraud  practised  upon  the  public  by  the  prisoner  at  the  bar. 
If  the  rights  or  duties  of  the  bank  were  specifically  at 
issue,  the  objection  might  be  good,  but  here  the  great  point 
was  whether  the  individual  named  had  been  guilty  of  the 
crime  which  it,  was  the  intention-  of  the  statute  to  guard 
against  and  punish. 

The  Court  reserved  the  question  as  raised  by  the  coun- 
sel;  but  the  jury,  on  the  facts  disclosed  in  evidence,  re« 
turned  a  verdict  of  Guilty. 
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GENERAL  SESSIONS. 

NEW  YORK,  DECEMBER,   1823. 

The  People     ] 

Ys.  >  False  Pretences.  | 

James  Daltcn.  j  [ 

1 
The  defendant  was^  tried  at  the  last  term,  on  an  indict-  i 

ment  alleging  that  he  obtained  from  one  Hammelin  three 
tubs  of  butter  by  a  fraudulent  pretei^ce.     The  pretence  where  the  de- 
set  forth  in  the  indictment  was  as  follows,  to  wit,  "  that  fendant  false- 

,  . ,.  ^T       -»v    ^^*      %  M  Jy  stated  that  . 

he  was  a  grocer,  residmg  at  No.  77  Chatham  street."  ^e  was  a  gro- 
This  was  negatived  by  the  following  averment :  "  that  he,  f**^*  •'l^  J**** 

°  "^  °  he  resided  at 

the  said  James  Dahon,  was  not  at  the  time  mentioned  a  a  parucular 
grocer,  residing  at  No.  77  Chatham  street,  nor  at  any  other  fjfg'^®*  ^"Ij^Ji 
place  in  the  city  of  New  York."  under  the  stat- 

On  the  trial,  Hammelin  testified,  that  on  the  29th  day  JJjew"  naked 
of  October  last,  Dal  ton,  with  whom  he  had  previously  falsehood. 

'  .  The    ques- 

no  acquaintance,  came  on  board  a  vessel  which  he  com-  tion  whether  a 
manded,  and  which  was  then  lying  at  some  wharf  in  the  pretence  waa 

'  ^      °  such  an    ona 

city,  and  purchased  a  tub  of  butter,  istating  that  he  was  as  might  have 
a  grocer,  residing  or  doing  business  at  No.  77  Chatham  \^^^J^^^^^^ 
street.  He  did  not  pay  for  it  at  that  time,  but  said  he  dinary  prv^ 
would  do  so  when  he  returned  the  tub.     Hammelin  tes-  ^^'^^^^*  ^^ 

m  olusiYely     foy 

-the  jury;  except  where  it  is  manifestly  such  an  one  as  could  not,  by  possibility,  deoeive 
Mftfliii  of  common  sagacity ;  in  which  latter  case  (somb  )  the  court  will  arrest  the  ju^g, 
ment. 

The  false  pretence  set  forth  in  the  indictment  must  be  the  soU  inducement  to  the  part- 
*in§  with  the  goods.    If  it  appears  that  any  act  or  declaratton  of  the  prisoner,  forming 
part  of  the  res  gesin,  and  not  set  out  in   the   indictment,  formed  part  of  the  inducement. 
the  prisoner  is  entitled  to  an  acquittal.      Merc   accidental  circumstances^  however,  npl 
forming  part  of  the  res  gesta,  need  not  be  set  forth. 
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N'W  YORK,  tified  farther,  that  it  was  customary  amongst  masters  of 

Dec.  1823.  ,  '  . ,.         .       ,         .  ^     ,        , 

^^^^^^^^^^  vessels  lo  trust  grocers  residing  in  the  city,  and  that  he 
The  People  accordingly,  without  hesitation,  permitted  Dalton  to  take 
DaTto  away  the  butter,  relying  on  his  promise  for  payment. 
Faithful  to  this  promise,  Dalton  returned  the  tub,  paid 
for  the  butter,  and  stated,  that  as  it  was  good  he  would » 
take  three  tubs  more.  Hammelin  assented  to  this^  but 
the  prisoner  did  not  again  make  his  appearance.  A  few 
days  afterwards  Hammelin  discovered  that  his  whole 
story  was  false,  and  that  no  such  person  resided  at  77 
Chatham  street.  Th^  witness  farther  stated  that  he 
should  not  have  trusted  Dalton  hacl  it  not  been  for  his 
representation  as  to  his  place  of  residence  and  his  occu- 
pation. 

Francis  A.  Blake^  of  counsel  for  the  prisoner,  inquired 
of  the  witness  whether  he  had  not  been  prepossessed  in 
favor  of  the  prisoner  by  his  apparent  honesty  in  fulfilling 
the  promise  hQ  had  made  on  his  first  purchase.  The  wit- 
ness answered  in  the  affirmative,,  and  admitted,  in  reply 
to  other  questions  to  the  same  point,  that  he  should  not 
have  parted  with  the  butter  last  purchased,  had  not  Dal- 
ton bought  and  paid  for  the  former  quantity.  This,  he 
said,  he  regarded  as  a  cunning  device. 

Blake,  for  the  prisoner. — ^There  can  be  no  dispute 
with  vegard^  to  the  facts  in  this  case.  I  have  not  the 
slightest  disposition  to  vindicate  the  moral  honesty  of  the 
prisoner,  but  I  do  believe  he  is  in  point  of  law  entitled  to 
an  acquittal.  The  questions  we  shall  raise,  however, 
wilt  be  addressed  entirely  to  the  consideration  of  the 
court. 

Here  his  honor  the  Recorder  observed,  that  the  court 
at  present  entertained  an  impression  that  the  prisoner, 
on  the  whole  case,  should  be  convicted ;  but  that,  as  some 
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confusion  existed  amongst  the  authorities,  it  would  per-  N^  YORK, 
haps  be  advisable,  in  order  to  settle  the  law,  to  suffer  a    ^^^^p^^,^^^ 
yeidict  to  pass  by  consent  against  the  defendant,  reserving   The  People 
the  case  for  the  opinion  of  the  court.  Dtlum 

Blake  stated  that  he  should  not  object  to  the  course  pro- 
posed, provided  it  were  fairly  understood  that  the  prison- 
er's counsel  should  not,  owing  to  consent,  be  confined  after 
verdict  to  a  mere  motion  in  arrest  of  judgment  founded  on 
the  record ;  but  that  the  whole  law  arising  on  the  evi- 
dence should  be  open  for  discussion  on  the  argument  of 
that  motion.  This  was  acceded  to ;  and  at  the  present 
term^  motion  was  made  in  arrest  of  judgment,  or  for  a 
new  trial  in  the  alternative. 

F.  A.  Blake,  for  the  prisoner. — ^It  will  not  be  contended, 
I  presume,  by  the  counsel  for  the  people,  that  this  case 
would  have  afforded  good  ground  for  an  indictment  either 
at  common  law  or  under  the  statute,  33  Hen.  Y IIL  c.  1. 
Dismissing  at  once,  then,  Jhe  numerous  cases  which  were 
adjudicated  prior  to  the  enactment  of  the  statute,  30  Gea 
11.  c.  24,  let  us  see  how  far  this  prosecution  can  be  sus- 
tained under  that  statute  and  under  our  own. 

By  the  18th  sec.  of  the  statute  (1  N.  R.  L.  410)  it  is 
enacted,  that ''  every  poj-son  who  shall  hereafter  be  con- 
victed of  knowingly  and  designedly,  by  false  pretence, 
obtaining  from  any  other  person  any  money,  goods,  or 
chattels,  or  other  effects,  with  intent  to  cheat  or  defraud 
any  person,  &c.,  shall  be  punished  by  fine  and  imprison- 
ment,  or  either,"  &c. 

I  contend  that  the  indictment,  in  the  present  instance; 
does  not  set  forth  a  sufficient  false  pretence  within  the 
statute,  on  two  grounds :  first,  the  charge  against  Dalton 
consists  in  the  uttering  of  a  mere  naked  falsehood^  where- 
by he  obtained  the  goods  from  Hammelin  on  the  faith  of 
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N'W  YORK,  his  ovm  assertion  only,  and  his  own  personal  responsibili" 
^^^^^^,^^'    ty,  without  borrowing  credit  by  using  the  name  of  any 

The  People  Other  person  whatever ;  in  which  case,  I  say,  no  indict- 
Dahon  ™^^^  ^^^1  li^*  -Again;  1  shall  insist  that  the  pretence  set 
forth  in  the  indictment  is  such  an  one  as  might  have 
been  guarded  against  by  the  exercise  of  ordinary  pru- 
dence on  the  part  of  the  seller;  that,  by  failing  to  ex- 
ercise such  prudence,  he  has  been  guilty  of  a  culpable 
neglect — of  such  laches  as  destroys  his  right  of  resorting 
to  this  tribunal }  and-  that  whether  this  is  apparent  on  the 
face  of  the  indictment  or  not,  is  a  question  of  laWy  proper 
for  the  consideration  of  the  court  on  a  motion  iii  arrest 
of  judgment. 

Should  the  opinion  of  the  court  be  against  the  prisoner 
on  these  two  points,  and  should  it  be  decided  that  suffi- 
cient appears  on  the  record  to  authorize  a  judgment,  I 
shall  still  contend  that  a  fact  was  disclosed  in  evidence 
dehors  the  indictment,  which  rendered  it  the  peremptory 
duty  of  the  jury  to  acquit,  and  that  we  are  therefore  enti- 
tled to  a  new  trial.  It  appeared  from  the  testimony  of 
Hammelin,  that  he  parted  with  his  goods,  not  solely  on 
the  pretence  set  forth,  in  the  indictment,  but  owing  to  that 
pretence  conjoined  with  the  fact  of  Dalton'3  haying  pur- 
chased a  quantity  of  butter  of  him  previously,  and  having 
•  paid  for  it  according  to  his  promise,  whereby  Hammelin 
had  been  inspired  with  confidence  in  his  honesty.  I  hold 
it  to  be  true  in  principle,  as  well  as  settled  by  authority, 
that  the  false  pretence  alleged  must  be  the  sole  induce- 
ment to  credit ;  and  that  whenever  another  motive  appears 
to  have  operated  on  the  mind  of  the  seller,  the  case  does 
not  come  within  the  provisions  of  the  statute. 

Having  briefly  stated  the  grounds  on  which  I  shall  rely 
in  this  defence,  I  would  beg  leave,  once  for  all,  to  express 
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my  own  views  and  opinions  with  regard  to  the  morality  N*W  YORlT, 
of  the  transaction.     I  do  not  mean  to  offer  a  single  sng-     y^^L^^^ 
gestion  in  favor  of  the  honesty  of  the  prisoner,  or  to  at-   The  People 
tempt  for  one  moment  a  vindication  of  his  character.    If      .^  T* 
the  principles  of  criminal  jurisprudence  could  with  propri- 
ety be  extended  to  the  punishment  of  every  dereliction 
from  social  duty,  I  should  not  at  the  present  time  appear 
before  this  court  in  his  defence.    It  is  not,  perhaps,  to  be 
regretted  that  he  has  already  suffered  an  imprisonment  of 
considerable  duration,  while  this  prosecution  has  been 
pending.     While  I  admit,  however,  the  moral  turpitude  of    . 
his  conduct,  I  would  remark  that  his  offence  belongs,  in 
my  opinion,  to  a  class  of  cases  which  human  legislation 
cannot  with  safety  embrace.     Treason,  murder  and  rob- 
bery are  well-defined  public  wrongs,   and  may  well  be 
punished  by  human  laws.     Falsehood,  ingratitude,  and 
numerous  instances  of  the  most  disgraceful  violations  of 
confidence  and  trust  are  also  crimes  ;  but  they  are  crimes 
for  mrhich  the  perpetrator  is,  necessarily,  amenable  only  to 
his  conscience  and  to  his  God. 

These  remarks,  I  conceive,  are  applicable,  in  their. ful- 
lest extent,  to  the  offence  with  which  the  prisoner  stands  v 
charged  in  the  indictment  now  under  consideration.  It  is 
impossible  to  distinguish  this  from  any  other  case  in  which 
a  man  obtains  goods  on  his  own  responsibility^  by  means 
of  a  i^ere  untruth.  This  has  been  repeatedly  held  in* 
suflBlcient;  but,  before  I  proceed  to  cite  or  comment  on 
adjudged  cases,  let  us  for  a  moment  consider  the  point  as 
it  regards  principle,  and  see  what  would  be  the  cdhsequence 
of  a  recognition  of  the  opposite  doctrine. 

J.  S.,  in  order  to  obtain  a  loan  of  money,  represents 
himself  to  be  perfectly  solvent,  and  that  the  amount  of 
his  estate  much  exceeds  his  just  debts.     His  pretence  is 
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NW  YORK,  successful,  and  he  accomplishes  his  object.    It  afterwards 
appears  conclusively,  that  this  is  an  intentional  and  im- 
The  People   pudent  falsehood.     Would  an  indictment  lie  against  J.  S. 
^'  on  the  statute  in  question  ?  I  trust  it  would  not. — T.  N. 

obtains  goods  on  credit,  by  displaying  a  list  of  his  debt- 
ors ;  amongst  whom  he  enumerates  divers  persons  as  in- 
debted to  him  in  a  large  amount,  and  states  them  all  to 
be  persons  of  responsibility  and  credit.  It  is  proved,  that 
at  the  time  of  the  representation,  not  one  of  those  persons 
was  solvent,  aud  that  this  fact  must  have  been  knowa 
to  T.  N.  when  he  made  it.  Here,  too,  is  a  gross  false- 
hood ;  yet  I  presume  it  will  not  be  contended  that  T. 
N.  is  therefore  indictable.  Nevertheless,  eiaich  of  these 
false  representations  ^^  relates  to  an  existing'  fact.^' — 
They  are  not  "representations  as  to  what  will  or  will  not 
happen."  If,  therefore,  no  indictment  could  in  either  in- 
stance be  sustained,  I  would,  with  much  deference  to  the 
opinion  of  the  learned  judge  who  presided  at  the  decision 
of  the  case  of  James  Conger,  (4  C.  H.  R.  68.)  suggest,  that 
the  first  distinction  taken  in  that  case  extends  the  princi- 
ple farther  than  expediency,  public  policy,  or  authority 
will  warrant.* 

Innumerable  instances  daily  occur,  (and  that  too 
amongst  men  who  sustain  a  high  reputation,  both  in  the 
mercantile  world  and  in  society  at  large,)  in  which  cred- 
it is  obtained   by   means    altogether    inconsistent  with 

*  In  the  case  alluded  to,  (4  C.  H.  B.  68.)  his  honour  the  May- 
or, in  pronouncing  the  opinion  of  the  court,  says,  "  A  false  pre- 
tence must  relate  to  an  existing  fact.  Any  representation  as  to 
.  .  what  will  or  will  not  happen,  cannot,  in  our  opinion,  be  consid- 
ered as  a  false  pretence.  This  marks  the  distinction  between  a 
false  promise  or  a  false  representation,  and  a  false  pretence 
within  the  statute." 
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honorable  principle  and*  strict  integrity,  and  where  false-  N'W  YORK, 
hood  forms  the  principal  ingredient  in  the  fraud.     It  is  to 


be  regretted  that  human  justice  cannot,  consistently  with    The  Peopfo 
sound  policy,  reach  such  cases.     If  this  were  attempted,  ^• 

however,  so  numerous  would  be  the  accusations  presented 
for  the  adjudication  of  courts  of  criminal  jurisdiction— « 
so  infinitely  various  would  be  the  circumstances  and  com- 
plexions of  those  cases — so  uncertain  would  be  the  land- 
marks of  the  law — that  it  would  become  totally  im- 
possible to  establish  any  general  rules  on  the  subject  of 
frauds. 

Aware  of  this  difficulty,  courts  have  been  compellea*to 
adopt  the  following  as  a  general  principle  :  "  Where  a 
man  makes  use  of  a  false  token,  or  any  deceit  or  artifice 
calculated  to  gain  credit  beyond  his  ovm  assertion^  or  his 
act  predicated  on  his  own  responsibility^  and  by  such 
means  obtains  money  or  goods,  this  offence  falls  within 
the  statute,  and  the  defendant  is  liable  to  its  penalty." 
(George  Lynch's  case,  1  O.  H.  R.  139.)  This  I  con- 
ceive to  be  the  true  limitation  of  the  rule  ;  and  I  do  not 
think  it  necessary  to  resort  to  a  single  argument  to  show 
that  the  pretence  laid  in  the  indictment  does  not  come 

* 

within  it. 

The  same  principle  decided  in  Lynch's  case'  is  recog- 
nised in  Cromwell  and  Field's  case,  (3  C.  H.  R.  38.) 
and  in  Dinah  Perry's  case.  (1  C.  H.  R.  164.)  In 
the  case  last  mentioned  it  appeared,  "  that  the  prisoner 
came  to  the  shop  of  one  George  Lee,  in  Greenwich-street, 
and  called  for  a  pair  of  morocco  shoes,  stating  that  she 
lived  with  Mrs.  Newton,  who  resided  but  a  short  distance 
from  Lee ;  and  that  if  he  would  suffer  her  to  take  the 
shoes,  she  would  carry  them  to  her  mistress,  and  if  they    ^ 


V. 

Ballon. 
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N'W  YORK,  suited,  she,  the  prisoner,  would  return  the  money ;  other- 
Dec.  1823.        •      /u      i! 
^^^^^.^     wise  the  shoes. 

The  People  "  The  prisoner  not  returning,  Lee  went  in  pursuit,  and 
found  the  prisoner  did  not  live  with  Mrs.  Newton,  but 
had  embarked  on  board  a  sloop  to  go  up  the  North  Riv- 
er, and  he^ook  the  shoes  from  her  possession. 

"His  honor  the  mayor  charged  the  jury,  that  the  of- 
fence of  obtaining  goods  by  false  pretences  under  the 
statute,  was  not  supported  by  the  testini^ony  in  this  case. 
This  was  not  a  false  representation  against  which  ordi- 
nary prudence  could  not  guard.  Had  the  prisoner ^ade 
ure^  of  any  artifice  or  circumvention  whereby  she  had 
obtained  the  goods  on  the  credit  of  Mrs.  Newton,  then  her 
offence  would  have  been  within  the  statute ;  but  according 
to  the  testimony  it  appeared,  that  by  a  resort  to  a  false- 
hood merely,  the  prisoner  obtained  the  property  on  her 
own  credit." 

The  court  concluded  by  stating  to  the  jury,  that  a.con- 
viction  would  furnish  a  dangerous  precedent ;  and  an  im- 
mediate acquittal  was  the  result. 

Now,  I  would  beg  leave  to  suggest,  that  if  the  decision 
in  the  case  last  cited  be  law,  and  if  it  be  true  that  the  de- 
fendant by  representing  that  she  lived  with  Mrs.  New- 
ton, and  was  her  servant,  was  not  guilty  of  such  a  "fraud 
and  circumvention"  as  would  bring  her  case  within  the 
statute,  but  "  of  a  falsehood  merely,"  then  James  Dalton, 
the  defendant,  does  not  appear,  from  the  allegations  of  the 
indictment,  to  have  committed  an  offence  cognizable'  in 
this  court. 

In  Dinah  Perry's  case,  the  defendant  stated  that  she 
lived  with  Mrs.  Newton,  and  that  Mrs.  Newton  was  her 
mistress.  It  appears  on  the  face,  of  the  indictment  un- 
der consideration,  that  Dalton  represented  himself  tore- 


^ 
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Dalton. 
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side  at  No.  77  Chatham-street,  and  that  he  was  a  grocer   ^*W  YORK, 
Here  is  in  each  instance  a  falsehood  as  to  residence  and 
occupation.    These   falsehoods   were   in  each  case  the    The  People 
means  of  obtaining  credit,  and  they  are,  therefore,  par- 
allel. 

If  Dinah  Perry  had  procured  the  goods  under  a  repre- 
sentation that  she  had  been  sent  by  her  mistress  for  them, 
the  charge  against  her  would  have  been  sustained.  So 
would  it  have  been  in  the  present  instance,  if  James  Dal- 
ton, the  defendant,  had  represented  that  he  was  the  agent 
of  ajgrocer  transacting  business  at  No.  77  Chatham-streeti 
and  that  he  had  sent  him  for  the  butter. 

In  either  of  the  cases  supposed,  the  defendants  would 
have  been,  respectively,  guilty  o(^^  making  use  of  a  deceit 
calculated  to  gain  credit  beyond  their  own  assertion^  or 
their  acts  predicated  on  their  own  responsibility^^  which 
we  conceive  to  be  the  gist  of  the  offence. 

We  trust  this  distinction,  which  we  believe  to  be  a 
sound  one,  has  been  sufficiently  enforced,  both  on  princi- 
ple and  by  authority.  If  the  name  and  credit  of  any 
individual^  oflier  than  the  defendant^  was  introduced  and 
used,  at  the  time  of  obtaining  the  goods,  he  is  guilty. 
On  the  other  hand,  if  his  relation  amount  merely  to 
the  assertion  of  any  facts  with  regard  to  himself  or  of 
his  own  credit  and  responsibility^  and  ii  on  that  relation 
the  seller  part  With  his  goods,  the  defendant  is  guilty  of  a 
dereliction  from  moral  honesty,  but  not  of  an  indictable 
crime. 

In  order  to  render  the  distinction  for  which  we  con- 
tend more  clear,  we  shall  refer  to  some  cases,  in  which 
the  accused  has  beeu  convicted  on  the  ground  that  he 
made  use  of  the  credit  and  name  of  another  individual. 
(Miller's  case,  12  Johns.  Rep.  292.    Joseph  Heath's  case, 

YoL.  II.  22 
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N'W  YORK,  1  C.  H.  R.  116.    Peter  Johnson's  case,  1  C.  H.  R.  116. 

I^^^V^    Eli  B.  Mott's  case,  3  C.  H.  R.  156.    Solomon  Valentine's 

The  People  case,  4  C.  H.  R.  36.) 
dJio  Should    the    court,    notwithstanding    the    suggestions 

which  have  been  offered  on  this  subject,  be  of  opinion 
that  the  prisoner  may  be  guilty  under  the  statute,  even 
when  the  pretence  with  which  he  stands  charged  con- 
sists in  a  mere  falsehood^  calculated  to  obtain  property 
on  his  own  responsibility,  I  shall  insist  on  his  discharge 
on  the  following  ground :  The  pretence  laid  in  the  in- 
dictment is  not  such  an  one  as  Hammelin  could  repose 
confidence  in^  consistently  with  ordinary  prudence  and 
caution. 

T  I  deem  it  unnecessary  to^  dilate  ^  the  importance  of 

precluding  him  from  all  recourse  to  this  court,  unless  he 
has,  in  his  transactions  with  the  prisoner,  made  use  of 
such  diligence  and  care.  Were  every  individual  who 
thought  proper  to  part  with  his  property,  on  the  idle  and 
groundless  representations  of  a  stranger,  allowed  to  re- 
sort to  the  criminal  tribunals  of  his  country,  th6  atten- 
dant evU»  and  inconveniences  would  be  innumerable. 
One  of  the  principal  of  these^  would  be  the  diminution  of 
vigilance  and  caution  on  the  part  of  the  seller.  Few 
would  suspect  a  man  of  resorting  to  falsehood  and  decep> 
tion  for  the  purpo^  of  obtaining  goods  to  a  trifling  amount, 
if  a  severe  and  ignominious  punishment  were,  in  all  cases, 
the  certain  consequences  of  detection.  Caution  would  be. 
destroyed,  and  the  >old  and  artful  depredator  would 
find  in  the  confiding  and  unsuspicious  citizen  an  easy 
prey.  The  number  of  offenders  would  accordingly  be 
increased^  and  the  catalogue  of  crime,  instead  of  being 
diminished,  would  be  swelled  almost  beyond  concep-. 
tion.    It  is  surely  better,  then,  to  refuse  to  heedlessness  a 
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legal  sanction,  and  to  adhere*  to  the  universal  maxim  of  N'W  YORK, 
the  law,  that  courts  of  justice  were  instituted  for  the  pro*    y^,^^^,^^ 
tection  of  the  vigilant  and  the  watchfulj  and  not  of  ihose   The  People 
who  slumber.  .  .       j^J;^„^ 

This  principle  is  clearly  stated  in  the  case  of  Crom- 
well and  Field.  3  O.  fl.  R.  38.  "Admitting  it  to  be 
false,"  (says  his  honor  the  mayor,  in  the  case  alluded 
to,)  ^that  Cromwell  was  solvent,  and  that  Haviland  and 
Field  would  become  his  endorsers,  it,  was  but  a  naked 
falsehood  concerning  his  own  circumstances  ^nd  giving 
an  endorser,  and  therefore,  not  indictable  on  the  ground 
of  obtaining  goods  by  false  pretences.  It  was  in  the 
power  of  Otis  and  Swan  to  inquire  for  themselves  as  to 
the  credit  of  Cromwell,  and  also,  to  ascertain  whether 
Haviland  and  Field  would  become  his  endorsers;  and 
it  was,  also,  in  their  power  to  keep  themselves  complete- 
ly secured  by  retaining  possession  of  the  goods  until  the 
note  with  the  endorsement  was  furnished.  When  goods 
are  sold  for  cash,  or  for  notes,  the  delivery  of  the  goods, 
and  the  payment  of  the  money,  or  the  furnishing  the 
notes,  are  legally  to  be  considered  as  concurrent  acts^ 
and  if,  from  the  confidence  placed  in  the  purchaser,  or 
from  courtesy,  the  goods  are  delivered  without  the  mo- 
ney or  the  notes,  a  non-compliance  with  the  contract 
cannot  afterwards  be  converted  into  a  criminal  of- 
fence.'* 

Again  ;  "  If  merchants  do  their  business  in  this  man- 
ner, and  place  reliance  on  the  bare  assertions  of  individ- 
uals, when  they  have  it  in  their  power  to  ascertain  the 
traih  of  their  representations,  and,  also,  amply  to  secure 
themselves  by  retaining  the  possession  of  their  goods,  they 
ought  not  afterwards  to  be  permitted  fo  make  it  the  subject 
of  a  criminal  prosecution.    It  i^  their  ditty,  as  well  as 
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N'W  YORK,  their  right,  to  be  prudent  and  circumspect,  and  thereby  to 

Dec.  1823.  ^         ,    .  .  .         „ 

^^^^^^^^^    prevent  such  impositions." 

The  People       In  full  accordance  with  this  opinion,  are  the  decisions  in 
j^^'         George  Lynch's  case,  (1  C.  H.  R.  139.)    Dinah  Perry's 

^  ^"'  case,  (1  C.  H.  R.  164.)  John  Ring's  case,  (1  C.  H.  R.  7,) 
and^the  doctrine  of  the  English  courts,  as  it  is  laid  down 
by  Mr.  East,  (2  Eas.  PI.  Cr,  818,)  and  by  other  writers  of 
eminence.  Numerous  authorities  might  be  cited;  but  I 
deem  those  I  have  already  alluded  to  amply  sufficient  to 
establish  a  point  so  obviously  consistent  with  reason  and 
sound  policy. 

I  admit  that  this  principle  is  in  some  degree  impugned 
by  certain  dicta  in  the  able  and  elaborate  opinion  of  his 
honor  C.  D.  Golden,  Esq.  in  Jam^s  Conger's  case,  above 
cited,  (4  C.  H.  R.  68.)  Even  the  dicia  of  that  very  able 
and  distinguished  lawyer  are,  no  doubt,  entitled  to  the 
highest  consideration.  I  would  beg  leave,  however,  to  sug- 
gest, that  in  the  case  alluded  to,  the  operation  of  the  stat- 
ute is  extended  (not  merely  in  my  own  opinion,  but  in  that 
of  the  profession  in  general,)  farther  than  principle  or 
authority  will  warrant. 

If  the  court  should  be  of  opinion  that  the-indictraent  can* 
not  be  sustained,  unless  it  allege  such  a  pretence  as  could 
not  be  guarded  against  by  the  exercise  of  ordinary  care 
and  prudepce,  let  us  consider  whether  such  care  and  pru- 
dence have  in  fact  been  exercised  in  the  present  case. 

^  *   In  the  excellent  essay  of  Sir  William  Jones  on  the  Law 

of  Bailments,  ordinary  diligence  is  defined  to  be  such  care 
"  as  every  prudent  man  commonly  takes  of  his  own 
goods."     (J.  on  Bail.  26.) 

Hammelin  parted  with  his  goods  to  a  mere  stranger ; 
a  man  whom  he  had  never  before  seen,  on  his  bare  asser- 
tion that  he  was  a  grocer  residing  at  No.  77  Chatham- 
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Street,  when  he  might,  hy  the  inquiry  of  a  moment,  or  by  N*W  YORK, 
merely  walking  from  bis  vessel  to  the  place  in  question,    v^p^v-^*^ 
hare  ascertained  fully  and  completely  the  falsity  Of  the    The  People 
tale.    I  assert  without  hesitation,  and   without  fear  of      p^' 
contradiction,  that  this  was  either  gross  carelessness  or 
extreme  weakness.    The  former  must  be  the  supposition, 
for  every  man  is  presumed  to  be  ordinarily  prudent,  un-    , 
til  the  reverse   is  proved.     (Conger's   case,  4  C.  H.  R. 
72.) 

Hammelin,  in  his  testimony,  stated  that  he  acted  in 
conformity  to  the  custom  of  captains  of  vessels  engaged 
in  the  sanoe  trade.  This,  we  conceive,  can  have  no  ef- 
fect as  aQ  extenuation  of  his  laches  ;  for  a  custom,  to  be 
good,  must  be  neither  absurd  nor  repugnant  tp  public 
policy ;  and,  if  these,  persons  generally  conform  to  an 
usage  so  preposterous  and  deleterious  as  the  one  in  ques- 
tion, it  is  high  time  they  were  admonished  to  abandon  it 
by  the  decision  of  a  court  of  justice.  ^ 

.  It  may  perhaps  be  urged  in  reply,  that  the  question  of 
ordinary  diligence  rests  exclusively  with  the  jury.  It 
would  be  sufficient  for  me  to  say  in  reply  to  such  a  sug- 
gestion,  that  this  case  was  reserved  expressly  for  the  opi- 
nion of  the  court,  on  all  the  points  which  might  be  urged 
in  the  defence.  Independent  of  this  consideration,  how- 
ever, another,  presents  itself,  which,  we  trust,  will  have 
much  weight  in  the  decision  of  the  question.  Uniformity 
and  certainty  are  the  great  objects  of  the  law  in  all  its 
proceedings,  even  in  civil  suits.  In  criminal  prosecutions 
it  is  of  still  higher  importance.  This  object  can  be  attained 
only  by  the  adjudications  of  a  court,  and  not  by  the  vacil- 
lating and  uncertain  opinions  of  different  juries^  I  will 
mention  one  instance,  only,  in  which  courts  have  taken 
the  same  point  under  their  special  and  exclusive  control. 


Y. 
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ITW  YORK,  I  allude  to  due  diligence  in  the  case  of  notice  of  protest 
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^Z^,^^'  to  the  drawers  and  endorsers  of  bills  of  exchange,  and  to 
The  People  the  endorsers  of  promissory  •  notes.  This  was  at  first 
regarded  as  a  matter  for  the  jury  alone.  The  point  was 
Utterly  unsettled .  It  was  afterwards  considered  as  a  mixed 
question  for  the  court  and  the  jury.  Still  no  definite  prin- 
ciple was  established.  It  was  at  length  held  to  be  a  fair 
subject  for  the  exclusive  adjudication  -of  the  court,  and 
order  and  regularity  followed.  I  conceive  that  the  latter 
rule,  by  parity  of  reason,  to  say  the  least,  should  be  adop- 
ted in  the  present  case.  (Kyd  on  Ex.  80,  81.  Doug.  Rep. 
646,  681.    Chit,  on  Bills,  290.) 

If  the  court  should,  on  the  whole,  be  of  opinion  that  a  suf- 
ficient fal^  pretence  is  set  out  in  the  indictment,  I  have  still 
another  point  to  urge  in  favour  of  the  prisoner,  which  does 
not  arise  on  the  record,  but  which  I  conceive  affords  a  con- 
clusive ground  on  a  motion  for  a  new  trial.  It  clearly  ap- 
pears from  Hammelin's  testimony,  that  in  parting  with  his 
property,  he  was  influenced  not  solely  by  the  pretence  ah- 
leged  in  the  indictment,  but,  in  a  great  measure,  by  a  pre- 
possession in  favour  of  the  defendant,  in  consequence  of 
the  latter's  having  made  an  antecedent  purchase,  and  paid 
the  amount  agreeably  to  his  promise. 

In  the  first  place,  we  would  observe,  that  if  a  man  obtains 
property  from  another  in  consequence  of  two  or  more  ^^ false 
pretences,^^  operating  jointly  on  the  mind  of  the  seller,  there 
can  be  no  doubt  but  both  must  be  set  out  in  the  indictment. 
We  grant,  for  the  sake  of  illustration,  that  the  pretence  set 
forth  in  the  present  instance  is  in  itself  sufficient  to  warrant  a 
judgment.  Let  us  then  suppose  Dalton  to  have  stated,  (as  he 
has  done,)  that  he  was  a  grocer,  residing  at  77  Chatham- 
street,  adding^  that  he  was  employed  by  J.  S.  and  T.  N., 
persons  of  known  responsibility  and  opulence,  to  purchase 
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the  goods  on  their  accouni  aad  credit ;  could  the  present  N^  YOBK^ 
iadictment,  alleging  only  the  one  pretence,  have  been  sua-    ^^i^^^ 
tained  in  such  a  case  1    Surely  not }  for  if  it  were  only   Tfaa  fW^« 
necessary  to  set  out  the  one,  the  defendant  might  be  indict- 
ed at  the  succeeding  term  for  obtaining  the  goods  on  (be 
other,  (to  wit,  on  the  allegation  that  he  was  employed  by 
J.  S.  and  T.  N. ;)  and  could  not  avail  himself  of  bis  plea 
of  auterfais  (Mcquit^  in  bar  of  the  second  prosecution,  inafr' 
much  as  it  would  not  appear  on  the  record  that  the  twa 
prosecutions  wereibr  the  same  o£fence.    (1  Chit.  Cr.  Law, 
368,  369.     2  Leach,  717.    1  Eas.  PL  Cr.    522.    9  Eas. 
Rep.  437.     3  Inst.  213.) 

Again,  the  statute  in  question  is  highly  penal,  and  is  of 
coarse  to  be  construed  strictly.  I  do  not  insist  on  the 
fri?olous  and  ridiculous  distinctions  which^have  seoaetiines 
been  urged,  and  even  sustained,  in  relation  to  this  subject* 
I  do  not  allege  that  a  .statute  enacted  to  punish  stealers 
of  "  horses,''  would  not  apply  to  a  man  who  should  steal 
a  single  horse ;  nor  that  an  act  mentioning  dogs,  could 
with  propriety  he  confined,  by  the  technical  scruples  of 
grave  and  learned  expositors  of  the  law,  to  the  masculine, 
gender  alone.  But  I  do  contend,  that  the  counsel  for  the 
people  is  bound  to  bring  his  case,  substantially  and  strictly^, 
within  the  provisions  of  the  act  and  the  allegations  of  the 
indictment.  These  requisitions  are  not  complied  with  in 
the  present  instance,  as  I  shall  endeavour  to  show  conclu- 
sively to  the  court.' 

The  statute  provides,  that  '^  every  person  who  shall 
hereafter  be  convicted  of  knowingly  and  designedly,  by 
false  pretences^  obtaining,"  &c.  Now,  can  it  be  for  Mie 
moment  contended,  that  the  requisitions  of  this  act  aie 
satisfied  by  evidence  that  A.  B.  obtained  goods  by  a  cer* 
tain  false  t>reteuce,  combined  with  another  act  7    Surely 


176  REPORTS   OP    CRIMINAL    LAW  CASES. 

N*w  YORK,  not  in  any  case — much  less  when  that  other  act^  which 
operated  as  a  joijit  inducement^  is  in  itself  an  innocent 

The  People   one.     Were   it  otherwise,   an  individual   might  be  oon- 
^  ^"  victed  under  the  statute,  when  the  false  pretence  had  no 

more  influence  on  the  mind  of  the  original  owner  of  the 
goods,  than  another  perfectly  innocent  act  of  the  accu- 
sed. Nay,  the  pretence  alleged  may  have  had  but  a 
sinall  and  trifling  effect,  compared  with  that  of  the  in- 
nocent itiducement.  Can  the  court  pry  into  the  secret 
impulses  which  actuate  the  hearts  of  men,  and  influence 
their  conduct  ?  Can  a  human  tribunal,  when  a  motive  is 
mixed,  estimate  with  mathematical  precision  the  weight 
of  its  component  parts  ?  It  is  absurd  to  pretend  it ! 
I  would  venture  to  assert,  that  if  Hammelin  himself  were 
here,  he  could  not  tell  which  ha4  the  most  powerful  eflfect 
in  inducing  him  to  part  with  his  property — the  pretence 
charged,  or  the  preposisession  created  in  favour  of  the 
accused  by  his  honesty  in  the  first  transaction.  The  rule 
then  must  be,  that  to  bring  a  case  within  the  construction 
which  the  court  are  t)Ound  to  give  to  a  penal  statute,  the 
false  pretence  set  out  in  the  indictment  must  be  the  sole  act 
of  the  accused^  operating  on  the  mind  of  the  person  alleg- 
ed  to  have  been  defrauded. 

This  doctrine  is  distinctly  recognized  in  the  case  of 
James  Conger,  above  cited,  in  Abraham  Collin's  case,  (4 
C.  H.  R.  143,)  Lucre  and  Markford's  case,  (I  C.  H.  R. 
141,)  and  in  William  Davis'  case,  (4  C.  H.  R.  61.) 
This  last  case  I  conceive  to  be  in  point. 

I  do  not  deny  the  authority  of  Robert  W.  Steel's  casie, 
(6  C.  H.  R.  5.)  There  the  prisoner  had  been  several 
times  in  the  store  of  the  person  whom  he  defrauded,  prior 
to  the  period  at  which  he  obtained  the  goods  in  question ; 
and  the  fact  of  his  having  seen  the  prisoner  before,  ope- 
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rated,  in  some  degree,  with  that  pemoa,  as  an  iodoee-  N'W  TORKt 

metit  to   part  with  his  goods  on  credit.    Here  was  a 

mere  accidental  circumstance^  forming  no  part  of  the  res   xhe  People 

gesta  ;  and  which  of  course  could  not  enter  into  the  de^      ..J- 

cision  of  the  case,  whatever  weight  the  party  injured 

might,  of  his  own  impulse^  have   attached  to  it.    Nor 

wonkl  it  perhaps  have  been  otherwise,  if  the  dress  or 

equipage,  the  intelligence  and  information  of  the  prison* 

cr,  or  the  respectability  of  his  connexions  and  associr 

ates,  had  operated  in  some  degree  on  Che  mind  of  the 

pfdsecutiiig  witness.    Indeed,  it  has  been  repeatedly,  and 

I  believe,  correctly,  decided,  (particnlarly  in  James  Gon- 

ger's  case,)  that  these  are  so  vague  and  intangible,  that 

the  court  cannot  notice  them  in  any  way.        - 

In  the  present  instance,  however,  there  is  a  distinct  and 
substantive  act  of  the  prisoner,  taking  place  at  the  very 
time  of,  and  immediately  connected  with,  the  false  pre- 
tence alleged — ^innocent  in  itself — ^forming  part  of  the  r^s 
gesia — and  constituting  an  important  part  of  the  induce* 
ment  Surely,  then,  the  accused  cannot  be  said  to  have 
obtained  the  goods  solely  on  the  pretence  set  forth  in  the 
indictment;  and  if  this  be  true,  he  must,  on  a  new  trial,  be 
acquitted. 

In  the  course  of  my  argument,  I  have  cited,  for  the 
most  part,  the  decisions  of  this  court.  The  reasons 
which  have  induced  me  to  do  so  are  obvious.  As  the 
offence  in  question  is  created  and  defined  by  our  oy^n 
statute,  hot  few  English  authorities  are  at  all  applicable : 
and  very  few  cases  have  been  decided  in  the  suprehie 
court  of  this  state.  Those,  however,  which  have  be^n 
adjudged  here,  are  numerous ;  and  have  generally  been 
decided  on  solemn  and  able  argument. 

I  now  consign  James  Dalton  to  the  protection  of  the 

Vol.  II.  SJ3 
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ITW  YORK,  laws ;  confident  that,  whatever  may  have  been  bis  gmit 

Dec  1823  *  /  ^  o 

^^^.^^    ia  point  of  morality ^  the  comt  will  remember,  in  the  de- 
The  People  cision  of  his  case,  that  "  legal  foims<  are  the  barriers  of 

After  £»i  able  argiimeiH  by  H.  Maxwell,  T^^n  (Dts* 
trie!  Attorney,)  on  the  part  of  the  people,  the  defence 
was  closed  by  Blake  lor  the  defendant,  and  the  case 
'  taken  under  advisement.  On  the  last  day  of  the  ierm, 
the  foUowii^  opinion  of^  the  court  was  delivered  by  his 
honor  the  Recorder : 

Per  Curiam^  The  law  which  governs  this  case,  and 
all  others  under  the  statute,  which  makes  it  an  indicta- 
b)e  offence  to  obtain  property  by  false  pretences,  with 
intent  to  cheat,  is  laid  -ably  down  by  Mr.  Golden,  Mayor, 
in  the  case  of  the  People  v.  James  Gonger,  decided  May 
Sessions,  iai9,  (4  C.  H.  R.,  6&.) 

That  case,  and  others  to  which  it  refers,  decide, 

1r.  That  the  statute  has  a  very  extensive  application, 
and  embraces  a  variety  of  faise  pntenees  not  punishable 
at  common  law.  (People  v.  Johnson,  12  Johns.  Rep. 
292.  Rex  v.  Young  and  others,  2  Leaeh,  &T4u  2  East's 
PI.  Gr.  829.) 

2:  The  false  pretence  must  be  by  words,  by  writings, 
or  by  signs,  and  cannot  consist  in  mere  show  or  appear- 
ance — by  equipage,  dress,  &c.  (Gonger's  case,  4  C.  H» 
R.,  69,  70.) 

3.  The  pretence  must  be  made  before  the  property  is 
detivered.    (John  Stuyvesant's  case,  4  G.  H.  R.,  156.) 

4.  The  pretence  most  be  of  an  existing  fact.  (Con* 
ger's  case,  4  G.  H.  R.,  68:)  and  not  a  mere  promise  or 
representation  that  such  or  such  a  thing  shall  be  done — 
as  to  pay  cash — that  a  check  shall  be  good  or  paid, 
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Ac.      (IWd.   6y,  69.      Siuyvesaiil's  case,   4.   C.    H.   R.,  N^W  YORK, 

^  --»  .  Dec.    1883. 

5.  Bat,  where  J.  S.  pretended  that  he  was  the  captain  The  People. 
of  a  vessel  from  a  foreign  port,  just  arrived,  and  by  that         ^' 
means  obtained  goods,  his  offence  was  held  indictable 
under  the  statute.    (Samuel  Smith  alias  Captain  Juben's 
case,  5  C.  H.  R.,  180.) 

7.  We  are  of  opinion,  that  the  authorities,  on  the 
whole,  warrant  the  decision  in  the  case  last  cited.  It  is 
also  supported  by  the  precedents  to  be  found  in  English 
works  of  acknowledged  correctness  und  high  reputation, 
(Cr.  C.  Comp.  303.)  This  is  a  precedent  where  the 
defendant  pretended  that  he  was  a  merchant  of  great 
fortune,  and  was  a  housekeeper,  residing  at  Penjo  Con- 
men.  The  tast  count  charged  the  pretence  that  he  was 
a  merchant  onlt/.  {6  Went.  8.  P.  Index,  tit.  "  Frauds," 
Eng.  ed.  2  Starkie,  473.  3  Chilty's  C.  L.  1006., 
Eng.  ed-) 

Applying  the  principles  above  stated  to  Dalton^s  case, 
the  court  Js  satisfied  that  the  pretence  charged  in  the  in> 
dictment,  i.  e.  "  that  he  was  a  grocer  residing  in  Chat- 
ham-street," is  sufficient  to  bring  him  within  the  sta- 
tute. 

7.  The  pretence  must  not  be  so  absurd  and  irrational 
that  no  man  of  common  sense  would  believe  it  to  be 
true.  But  still  it  need  not  be  so  cunning  and  artful  as 
to  deceive  a  man  of  ordinary  caution.  (Abraham  Col- 
lin's case.  4  C.  H.  R.,  149.     Conger's  case.  ib.  7L 

8,  We  are  of  opinion  that,  whether  the  false  pretence 
be  of  a  nalure  calculated  to  deceive  a  party  or  not,  is  a 
question  for  the  jury.  (Abraham  Collin's  case,  4  C. 
H.  R.  143.  149.  Congers  case,  4  ib.  72.  2  East's  PI. 
Cr.  Q?8.) 


180  REPORTS  OP   CRIMINAL   LAW  CASES. 

N'W  YORK,      We  are  of  opinion,  therefore,  that  the  second  ground 
^'         '    taken  by  the  counsel  for  the  prisoner  is  not  tenable,  and, 

The  People   accordingly,  the  motion  m  arrest  of  judgment  is  over- 
V.  ruled. 

Daltoni  g   rjijjg  false  pretence  must  he  the  sole  inducement  for 

parting  with   the  goods.      (John  Davis'  case,  4  C.  H, 
R.,  61.    2  East,  831.) 

^10.  l^hough  such  false  pretence  must  be  the  sole  tn- 
ducementf  and  must  be  fully  set  forth  in  the  indictment| 
yet  accidental  circumstances,  which  in  conjunction  with 
the  false  pretence  influenced  the  delivery,  need  not  be  set 
out.  (Robert  W.  SteePs  case,  6  C.  H.  R.,  5—7.)  As 
the  dress  of  the  defendant,  having  seen  him  before,  and 
the  like. 

We  ard^  satisfied,  from  an  attentive  examination  of  the 
authorities,  that  dress,  style  in  appearance  or  living, 
keeping  genteel  company,  resorting  to  fashionable  places^ 
and,  perhaps,  even  former  dealings  with  the  party  injured^ 
though  these  circumstances  may  facilitate  the  fraud, 
need  not  be  set  out  if  they  be  not  necessarily  connected 
with  the  false  pretence,  and  if  they  do  not  form  part 
of  the  fraudulent  scheme  or  res  gesta.  In  such  case 
they  do  not,  in  judgment  of  law,  constitute  any  part  of 
the  inducement,  and,  consequently,  need  not  be  laid  in 
the  indictnient. 

In  this  case,  however,  the  witness  is  understood  to 
have  said  in  substance,  that  he  would  not  have  trusted 
Dalton  on  the  false  pretence  alone;  and  as  the  motive 
which,  in  addition  to  the  false  pretence,  operated  on  the 
mind  of  the  witness  when  he  gave  credit  to  Dalton, 
may  have  constituted  part  of  the  res  gesia;  and  as 
this  was  one  of  the  points  reserved  for  the  opinion  of 
the  court  on  its  materiality,  we,  on  this  ground,  direct  a 

NEW   TRIAL. 
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MUNICIPAL    COURT. 

BOSTON;  JANUARY,  1823. 

The  Conrnumwealth     1 

vs.  V  Libel. 

Joseph  T,  Buckijiffhafn,  j 

Present — ^Honourable  Peier  O.  Thatcher,  Judge. 

James  T.  Austin^  Esq.,  Ck>unsel  for  the  Commoo- 
wealth. 

Han,  Benjamin  Garhaim  and  &  L.  Knapp,  Esq.  Coun- 
sel far  Defendant. 

This  was  an  indictment  found  by  the  Grand  Jury  for 
the  county  of  Suffolk,  at  the  November  term,  1823,  of 
the  Municipal  Ck)urt  for  the  city  of  Boston.  The  cause 
was  continued,  and  afterwards  assigned  for  Friday,  Janu- 
ary 9th,  1824.      The  court  opened  at  9  o'clock,  A.  M. 

INDICTiMENT. 

ComnumveaUh  of  Massachuse/ts. — SuSblkj  to  wit:  At  the  Muni' 
cipti  Court  of  the  city  of  Boston,  begun  and  bolden  at  said  Boston, 
within,  and  for  the  county  of  Suflbik,  or  the  first  Monday  of  No- 
vember, in  the  year  of  our  Lord,  one  thuasand  eight  hundred  and 
twenty-three. 

The  Jurors  for  the  Commonwealth  of  Mass ar.husetta  on  their 
oath  firesent,  that  Joseph  T.  Buckingham,  of  Boston  aforesaid, 
Printer,  on  the  first  day  of  September,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  twenty, — at  Boston  aforesaid,  with  force 
and  arm?,  maliciously  contriving  and  intending  to  injure,aggri8ve,  villify, 
scandalize,  and  defame  the  good  name,  fame  and  reputation,  of  one 
Alexia  Bustaphieve,  who  was  then  and  there  residinrr  in  said  Boston, 
and  was  then  and  there  a  Consul  accredited  to  the  United  States  of 
America^  from  His  Maje&ty  the  Emperor  of  all  the  Russias,  with 
whom  the  said  United  States  then  were,  and  still  continue  to  be,  at 
peace,  and  intending  as  much  as  in  him  lay,  to  bring  the  said  Alexis 
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BOSTON,  into  etmtempt^  hatred,  irtfamy^  and  disgrace^  did  compose,  print,  and 
Jfftn.  1883.  publiek  in  a  oeruin  newspaper,  called  New-England  Galaxy  and 
s^^^^,^^m^^  Masonic  Magazine^  whereof  the  said  Buckingham  was  editor  and 
Tka  Goiii\K  publieher,  a  certain  false,  scandalous,  and  malicious  libel,  and  did 
cause  and  procure^  to  be  published  in  said  newspaper,  the  said  certain 
Bufikiiiffhain  ^^"®»  scandalous,  and  malicious  libel  of,  and  concerning  the  said 
^  '  Alexis,  and  of  and  concerning  the  conduct  of  the  said  Alexia  as  a 
parent^  and  cfi  and  concerning  the  manner  of  treatment  by  said  Alexis* 
daughter,  in  which  said  malicious,  failse,  and  scandalous  libel  is  con- 
tained, among  other  things,  the  false,  scandalous,  and  malicious  words 
following,  that  is  to  say,  ''  We  in  this  part  of  the  union  boast  much  of 
our  skill  in  music,  but  a  few  of  ufi  who  have  been  in  Europe  are  un- 
willing to  see  this  divine  art  treated  with  such  little  respect  as  to 
witness  the  total  want  of  taste,  expression,  and  feeling  in  our  musical 
friends.  We  should  no  longer  award  the  palm  to  those  [meaning 
among  others  the  said  daughter  of  said  Alexis]  who  by  incessant  dri^ 
Ung  under  a  cruel  and  heartless  master,  [meaning  said  Ale^xis.]  have 
attained  a  rapidity  of  fingering  which  serves  only  to  astonish  for  a 
moment,  but  which  produces  no  effect  upon  the  feelings,  except 
fitf  for  the  almost  lifeless  astomaton  {meaning  the  said  daughter  of 
of  said  Alexis]  whose  haggard  cheeks  and  feeble  frame  evince  the 
daily  drudging  to  which  [meaning  the  £aid  daughter  of  said  Alexis] 
bas  been  subjected  by  threats,  promises,  and  flattery ;  a  feeling  which 
is  not  alleviated  by  the  smallest  ray  of  kindness  or  affection  in  the 
parent,  {meaning  said  Alexis]  who  [meaning  said  Alexis]  sacrifices 
all  the  futpre  prospects  of  a  child's,  [meaning  the  said  daughter  of  said 
Alexisl  happiness  at  the  altar  of  ambition,  a  virtuous  and  enlightened 
community  should  frown  indignation  and  contempt  upon  the  tyrant^ 
f  meaning  said  Alexis]"  to  the  great  damage  of  said  Alexis,  to  the 
pernicious  example  of  all  others  in  like  case  offending,  and  against 
.the  p^ace  of  said  Commonwealth. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  farther  present, 
that  said  Joseph  T.  Buckingham,  at  said  Boston,  with  force  and  arms, 
on  the  thirthieth  day  of  November,"  in  the  year  of  our  Lord  eighteen 
hundred  and  twenty-one,  farther  contriving  and  intending  to  injure* 
scandalize,  vilify,  and  defame  the  good  name,  fame,  and  reputation  of 
said  Alexis  Eustaphieve,  then  residing  in  said  Boston,  and  perform- 
ing the  duties  of  a  Consul  of  the  Emperor  of  all  the  Russiaia,  with 
wbomjBaid  Commonwealth  then  was,  and  yet  continues  to  be,  at  peaces 
and  maliciously  contriving  and  intending  as  much  as  in  him  lay,  to 
bring  the  said  Alexis  into  public  ridicule,  contempt,  and  disgrace,  did 
~*  -    J      .1.  .         ^   1. 1  ^  be  conmos- 

New-Eng- 

maliclouB  libel  o( 
and  concerning,  the  said  Alexis,  and  of,  and  concerning  the  life  and 
opinions  of  said  Alexis;  which  said  libel  contains,  among  other 
things^  the  false,  scandalous,  and  defamatory  words  following,  that  is 
to  say,  "The  life  and  opinions  of  U.  Stuffy^  [meaning  said  Alexis,] 
1  vol.  4to.  imperial  foolscap,  bound  in  Russia — contents,  chap.  1: 
His  [meaning  said  Alexis]  birth  and  infancy,  sucks  a  bear,  Romulus 
and  Remus — His  [meaning  said  Alexis]  wet  nurse  licks  him  [mean- 
ing said  Alexis]— weaned  00  fish's  roe  and  fiddlehead— -How  he 
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[meaniDg  «ud  Alexis]  g^tB  oa  in  ewery  thiiig<^Hia  ImaaiHiig  Mad  BOSTOH, 

Alexis]  araiuemontB,  &hing  and  fiddlioff;"  Jan.  18S3. 
Andy  also,  tbe  following  false^  scan&lousv  and  defamatory  wordsy 


[meaning  said  Alexis]  own«-^Barnt  bear  oreads  hot  iron — Comdemmi     ^"^    "^"'*' 
the  author  of  Waverly,  supposing  him  to  be  a  Scot.    A  set-to  between 
the  big  bear  [meaning  said  Alexis]  and  a  dandy — Pro  and  eon.  coneem* 
ing  the  same," — ^to  the  pernicious  example  of  sU  others,  and  against 
the  peace  of  said  Commonwealth. 

And  the  juronEi  aforesaid,  on  their  oath  aforesaid,  do  further  present* 
that  said  Joseph  T.  Bnckingharo^  at  said  Boston,  with  forse  and  arms, 
on  the  seventh  day  of  November,  in  the'  year  of  onr  Lord  eighteen 
hundred  and  twenty-three,  further  continuing  bis  malicious  dispositiont 
and  contriving  and  intending,  falsely  and  maliciously,  to  injure  and 
destroy  the  good  nan&e,  fame,  aud  reputation  of  tbe  aforesaid  Alexis 
Eustaphieve,  the  said  Alexis  then  residing  in  said  Boston,  and  beinf 
the  Consul  of  the  Emperor  of  the  Russias  within  said  Commonwealu' 
between  whom  and  said  Conmonwealth,  there  then  was  a  firm  peace* 
and  to  cause  a  belief  that  said  Alexis  engaged  in  quarrels  unworthy. 
his  said  station  and  office,  did  compose,  print,  and  pnbHsb,  and  cause 
and  prdeure  to  be  composed,  printed,  aoa  published  in  a  certain  news- 
paper, called  New-Englandf  Galaxy,  a  certain  false,  scandalous,  mali- 
cious, and  defamatory  libel  of  and  concerning  the  said  Alexis,  and  of  and 
concerning  the  conduct  and  behaviour  of  the  said  Alexis,  at  a  certain 
place  in  said  Boston,  commonly  called  Concert  Hall,  on^Tuesday,  the 
fourth  day  of  said  November,  at  a  certain  exhibition  and  ball  there  given 
by  certain  persons  called  Parks  and  Labasse,  and  after  the  same,  which 
said  false,  scandalous,  and  malicious  libel  contains  the  ^se,  qcanda- 
loas,  and  defiiunatory  words  following,  of  and  concerning  said  Alexis, 
and  of  and  concerning  his  conduct  at  said  place,  called  Concert  Hall, 
>  that  is  to  say : — ^  Record  of  fashion. — The  pupils  of  Messrs.  Parks  & 
Ijabasse  gave  a  splendid  exhibition  of  dancing  at  Concert  Hall  on 
Tuesday.  Tbe  elegance  of  attitude,  and  the  gracefulness  and  ease  of 
their  movements,  afSsrded  a  proof  of  the  science,  skill,  and  taste  c^ 
their  instructors,  and  elicited  the  approbation  of  a  crowded  and  fashion- 
able concourse  of  spectators.  A  communication  Respecting  this  exhi- 
bition and  ball  has  been  received,  the  chief  object  of  which  is  to  give 
the  details  of  an  unpleasant  and  disgraceful  disturbance  which  occur- 
red in  the  course  of  the  evening*  Tho  history  would  not  do  much 
honour  to  the  parties  concerned,  and  we  [meaning  said  BacktngharoJ 
decline  its  publication  at  present,  though  it  is  but  jast  to  the  character 
of  Mr.  Parks  to  say,  that  we  [meaning  said  Buckingham]  have  not 
heard  that  any  blame  was  attached  to  bis  conduct  on  the  occasion,  but 
that  on  the  contrary,  he  kept  as  much  aloof  as  possible  from  the  scene 
of  ai^er  and  confusion.  The  ragged  Russian  bear,  [meaning  said 
Alexis]  it  is  said,  was  a  conspicuous  actor  in  the  farce  which  had  well 
nigh  turned  out  to  be  a  tragi-comedy,  in  consequence  of  his  [meaning 
said  Alexis]  attempting  to  jump  with  his  [meaning  said  Alexis]  cocked 
hat  and  all  down  the  throat  of  one  of  his  [raeaniibg  said  Alexis]  oppo- 
nents.   We  [moaningsaid  Buckingham]  think  with  our  [meaning said 
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BOSTON,    Bnekiiigliam]  correapondent,  that  it  ie  best  at  tbe  preseDt  mometit  to 
Jaa-  1883.     give  no  opinion  on  the  merits  of  the  controversy,  but  leave  it  to  the 
^^^,^,^^^     decision  and  final  adjudication  of  hira  [meaning  said  Alexis]  who, 
TkA  rnm'iK   [weaning  8a>d  Alexis]  while  acting  as  the  representative  of  the  great- 
XBO  v^om  la  ^^^  monarch  in  the  world,  the  magnanimous  Alexander,  the  Autocrat 
^'  of  all  the  Russias,  the  honorary  member  of  the  Massachusetts  Peace 

^  Society,  the  grand  Pacificator  of  Europe,  does  not  deem  it  a  dero^tioa 
from  his  [meaning  said  Alexis]  high  vocation  to  become  a  party  m  the 
quarrels  of  dancing  masters  and  fiddlers," — meaning  that  said  Alexis 
was  a  party  in  the  quarrel  of  dancing  master  and  fiddlers  at  said  Con- 
cert Hall,  at  the  time  aforesaid,  and  then  being  Consul  as  aforesaid, 
airaiost  the  peace  of  said  Commonwealth. 

A  true  bill,  WM.  JENNISON,  Foreman  G.  J. 
James  T.  Austin,  Attorney  for  Commonwealth. 

True  Copy.    Attest,  'W.  MINOT,  Clerk  Municipal  Court. 

After  the  indictment  was  read,  the  attorney  for  the 
commonwealth  stated  to  the  jury,  that  it  contained  three 
distinct  counts,  each  of  which  was  a  distinct,  independent 
indictment,  and  consequently  that  a  conviction  or  acquit- 
tal on  either,  would  not  amount  to  a  conviction  or  ac- 
quittal on  either  of  the  others. 

Messrs.  Jefferson  Clark,  Ezekiel  lilorse,  John  S.  EUe- 

ry,  Bryant  P.  Tilden,  Alexis  Bustaphieve,  and  William 

Coffin,  were  examined  as  witnesses  on  the  part  of  the 

prosecution,  to  prove  the  publication,  and  that  the  articles 

*   complained  of  had  reference  to  Mr.  Eustaphieve. 

It  appeared,  that  the  third  count  in  the  indictment  was 
at  variance  with  the  article  in  'the  paper ;  the  word 
"evening"  after  Tuesday  having  been  omitted.  After 
argunrant,  the  court  decided,  that  the  variation  was  fatal 
to  that  count,  and  consequently  no  testimony  relating  to 
it  oould  be  admitted.  In  the  course  of  the  trial,  the  at- 
torney for  the  commonwealth  entered  a  noUe  prosequi  on 
the  third  count. 

Mr.  Knapp  opened  the  defence.  He  contended,  that 
the  articles  complained  of  were  not  libellous;  that  the 
first  could  have  no  allusion  to  Mr.  Eustaphieve ;  and 
that  the  second  was  a  good-natured  and  harmless  piece 


RBPORTS   OF   CRIMINAL   LAW   CASBa  186 

o£  satirieal  wriling,  wbicli  only  ridiculed  the  vritiogs  of    BCN3TON, 
the  complainant,  and  was  common  and  justifiable.    He 
read  the  case  of  Sir  John  Carr  v.  Hodgdon  and  .others,  The  Com'th 
which,  it  was  contended,  was  applicable  to  this  case.  ir-^'h. 

The  court  adjourned  to  three  o'clock,  P.  M. 

Mr.  Knappj  in  continuation,  stated,  that  the  piece 
complained  of  in  the  first  count  of  the  indictment,  was  a 
piece  of  general  criticism ;  that  it  contained  no  allusion 
to  the  prosecutor ;  that  it  was  general  in  its  intent  and 
tendency;  that  ho  (the  prosecutor]  had  no  more  right 
to  apply  the  remarks  to  himself,  than  any  man  who  had 
given  a  piece  of  bread  or  a  cup  of  water  to  a  perishing 
fellow  creature,  had  to  appropriate  to  himself  all  the  eu« 
logiams  which  ages  had  bestowed  on  the  charitable  and 
philanthropic  ;  no  more  than  an  individual  miser  had  to 
make  a  personal  application  of  all  the  invective  and  re- 
proach which  have  been  bestowed  on.  niggardliness  a]|d 
avarice.  That  it  could  not  allude  to  Mr.  Eustaphieve  and 
bis  daughter,  was  evident.  The  testimony  of  Messrs.  El- 
lery,  Tilden,  and  Coffin,  al)  proved  that  he  was  a  kind  and 
indulgent  father.  The  publication  alluded  to,  and  coQ'  * 
cerned,  a  general  system  of  education,  where  severity  was 
used  to  promote  improvement. 

In  respect  to  the  piece  charged  as  libellous  in  the  se- 
cond  count  of  the  indictment,  Mr.  Knapp  could  not  be- 
lieve, for  a  moment,  that  the  jury  could  consider  it  as  a 
libel.  It  was  a  mere  bagatelle — such  as  is. found  every 
day  in  the  newspapers  and  reviews,  and  which  no  man 
but  one  of  extreme  excitability  ever  thinks  of  resenting 
seriously.  He  acknowledged  that  it  might  allude  to  Mr. 
Eustaphieve ;  but  it  amounted  to  nothing  more  than  an 
attempt  to  raise  a  laugh  at  his  writings.  Mr.  Eustaphieve 
was  an  author — he  had  written  a  play — sundry  political 

Vol.  II.  24 
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BOSTON,    worksy—dramatic  criticisms — and    an  epic  poem.     His 

Jan   1823 

,  v^^^.y-^  taste;|ftid  opinions  differed  from  those  of  the  Americans, 
The  Gom'th  and-^  had  attempted  to  correct  what  he  supposed  to  be 
BoekiB  h  ^^^  ^^^  taste.  The  public  did  not  much  approve  his 
epics;  but  he  (Mr.  Knapp)  hoped  th^t  posterity  would 
do  him  justice.  Homer  was  not  rewarded  in  his  own 
day  and  by  his  own  countrymen,  but  later  ages  had  given 
him  the  praise  which  was  due  to  him.  Mr.  Eustaphieve, 
in  the  piece  in  question,  was  ridiculed  as  an  author. 
There  was  no  imputation  on  his  official  or  moral  char* 
actet ;  there  was  no  charge,  which  if  trqe,  could  subject 
him 'to  any  sort  of  legal  punishment;  nothing  which 
could  in  the  least  degree  affect  his  standing  in  society. 
It  might  be  true,  that  he  was  there  alluded  to  by  the  word 
bear.  But  this  was  not  a  term  of  reproach.  The  term 
signified,  figuratively,  strength  and  wisdom.  Bear^  in 
hieroglyphics,  according  to  Boffejff  was  used  by  the  an- 
cient Egyptians,  to  represent  a  good  proficient,  when 
time  and  labour  has  brought  to  perfection,  because  bears 
are  said  to  come  into  the  world  with  misshapen  parts, 
and  that  their  dams  do  so  lick  the  young,  that  at  last  the 
eyes,  ears,  and  other  members  appear.  Shakspeare  mak* 
ipg  king  Henry  say, 

Call  hither  to  the  stake  my  two  brave  bears,   , 
' '-  Bid  Salisbury  and  Warwick  come  to  me,  &c. 

Messrs.  E.  Frothingham,  J.  Dodd,  T.  Minns,  John  Par- 
ker, and  Thomas  Grainger,  were  called  and  sworn  as  wit- 
nesses on  the  part  of  the  defendant. 

E.  Frothingham  testified,  that  when  he  read  the  piece 
complained  of  in  the  first  count,  he  did  not  consider  it 
as  applying  to  Mr.  Eustaphieve.  There  was  a  foreign- 
er in  Boston  some  years  ago,  who  had  two  or  three  chil- 
dren remarkable  for  their  acquirements  in  music,  and 
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whose  system  of  discipline  was  cruel  aod  severe.    That    BOSTON, 
he  bad  se^i  this  man,  at  a  certain  time,  strike  one  of  the 
children  in  a  large  party,  where  the  circumstance  excited  The  Con'th 
considerable  feeling,  add  was  thought  to  be  cruel.  „   , /*. 

Mr.  Dodd's  testimony  was  essentially  the  same. 

The  other  witnesses  sworn  on  tbe  part  of  the  defendant, 
were  not  examined ;  the  court  having  decided,  after  argu- 
ments, that  the  testimony  expected  to  Ibe  drawn  from  them 
was  inadmissible. 

Mr*  Ocrhan^  in  closing  the  defence,  regretted  that  the 
testimony,  which  had  been  thought  material  by  the  de- 
fendant's counsel,  should  have  b^n  excluded  by  the 
court  It  was  their  intention  to  have  shown,  by  un- 
doubted testimony,  that  the  prosecutor  had  subjected 
hiinself  to  animadversion  in  the  newspapers  as  an  aiithor 
and  a  critic,  assuming  the  office  of  a  dictator  in  matters 
of  taste,   and  endeavoring  to  direct  our  public  amuse-  ' 

ments;  and  give  a  tone  to  public  sentiment ;  that,  as  such,  . 
he  had  no  right  to  complain,  if  be  were  dealt  with  as  all 
others  are  who  follow*  the  same  course.  This  prosecution, 
Mr.  Gorham  contended,  was  not  commenced  in  order  to 
preserve  the  public  peace,  nor  was  it  necessary,  to  that 
end,  that  it  should  have  been  brought  forward  at  the'^pres- 
ent  time.  It  was  instigated  by  anger  and  resentment 
on  tbe  part  of  the  prosecutor.  Else  why  had  the  attor- 
ney for  the  commonwesdth  and  eight  or  ten  successive 
grand  juries,  whose  duty  it  is  to  prosecute  all  breaches 
of  the  peace,  been  silent  on  the  subject  for  more  than 
three  years  ?  It  was  evident,  that  the  temper  of  tbe  com-, 
plainant  had  incited  him  to  procure  the  present  indict- 
ment, and  that,  in  fact,  he  was  now  the  aggressor,  and 
committing  an  act  which  tended  to  a  breach  of  the 
peace.    He  denied  that  the  first  piece  alleged  to  be  U- 
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BOSTON,  bellous  had  any  allusion  to  the  Russian  Consul.  It  was 
a  piece  of  criticism,  general  in  its  nature  and  object,  and 
TfaeCom'th  it  had  been  proved  that  there  was  another  individual  in 
Ba^i^  ham  Boston  at  the  time  of  its  publication,  to  whom  the  cen- 
sure would  equally  apply.  Admitting  that  it  did  allude 
to  him,  the  defendant  ought  not  to  suffer  for  its  publica- 
tion ;  for  he  was  much  absent  at  the  time,  and  knew  but 
little  of  what  was  inserted  in  the  paper,  owing  to  sickness 
and  death  in  his  family.  The  very  paper  which  contain- 
ed the  alleged  libel,  contained  notice  of  the  death  of  one 
o(  his  children,  and  an  apology  for  his  neglect  of  editorial 
duties.  Ad  to  the  second  piece,  Mr.  Gorham  declared 
it  was  no  more  a  libel  than  was  the  piece  called  My 
Pocket  Book  on  Sir  John  Carr,  which  Lord  EUenborough 
had  $couted  out  of  court,  asT  the  jury  already  knew  from 
the  case  which  had  been  read  to  them.  He  admitted 
that  it  was  coarse  and  rude  ;  bu^  that  it  could  not  injure 
the  reputation  of  any  man ;  it  had  very  little  wit  in  it : 
and  that  he  should  rather  be  the  subject  than  the  author 
of  it.  Jf  it  alluded  to  Mr.  Eustaphiive  at  all,  it  alluded 
to  him  as  a  writer.  Mr.  E.  had  written  some  works, 
which  had  been  severely  handled  by  the  Edinburgh  Re- 
viewers, and  he  had  replied,  in  a  strain  which  indicated 
that' he  was  not  pleased'  with  their  criticisms.  This  was 
what  was  meant  by  "  his  dislike  to  Caledonian  literature 
— and  why."  His  uneasiness  under'  the  lash  they  had 
inflicted  was  pretty  evident,  and  this  was  all  that  was  in- 
tended by  "dancing  to  the  Scotch  fiddle."  Mr.  Gorham 
dwelt  with  emphasis  on  the  fact,  that  the  latest  of 
the  pieces  complained  of  appeared  more  than  two  years 
ago ;  a  circumstance  which  precluded  the  prosecutor  from 
claiming  any  redress  in  a  civil  action. 

Mr.  Austin  summed  up  the  testimony  for  the  prosecur 
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tioD,  and  commented  thereon   with  his  usual  clearness    BOSTON  ^ 
and  rapidity.    The  defendant  being  proved  to  be  the    ^^^^^^^^ 
editor  and^  proprietor  of  the  Galaxy,  it  was  of  no  conse-   The  Com'ih 
qnence,  (he  said,)  whether. he  was  in  the  office  at  the  B„eiji^rf,,n, 
time  of  the  publication  or  not.    He  was  responsible  for 
all  that  appeared  in  the  paper.    It  was  for  the  jury  to 
consider  whether  the  articles  Complained  of  were  libel- 
lous ;  and  that  the  first  one  was  so,  he  thought  no  one 
doubted.    It  had  been  shown  that  it  could  apply  to  no  one 
else  but  the  Russian,  Consul,   and  it  was  calculated  to 
wound  him  in  the  tenderest  point,  by  holding  him  up  to 
the  indignation  of  the  public  as  a  cruel  and  heartless 
&tber.     The  piece  complained  of  in  the  second  count,  he 
contended,  was  also  grossly  libellous ;  and  the  writer 
could  have  had  no  other  object  than  to  expose  Mr.  Ens- 
taphieve    to    public    scorn   and    ridicule.      Mr.    Austin 
spoke  about  twenty-five  minutes,  and  at  the  conclusion 
of  his  argument,  the  court  adjourned  to  nine  o'clock  the 
next  morning. 

On  the  opening  if  the  court  on  Saturday,  his  iionor  * 

Judge  Tbatchor  charged  the  jury  as  follows : 

Gentlemen  of  the  Jury^ 

The  defendant,  Mr.  Buckingham,  is  charged 
with  the  ofience  of  having  composed,  printed,  and  pub- 
lished two  libels  against  Alexis  "Bustaphieve,  the  Consul 
of  his  Russian  Majesty  residing  in  this  city,  with  the 
malicious  intent  to  defame  and  vilify  him,  and  bring 
him  into  contempt,  hatred,  and  ridicule.  The  first  re- 
lates to  his  conduct  as  a  parent ;  the  second,  to  his  life 
and  opinions.  The  third  count  has  been  withdrawn 
since  the  commencement  of  this  trial,  and  must  be  whol- 
ly  disregarded  by  you.  In  legal  contemplation  the  two 
counts  are  several  indictments.    The  defendant  may  be  - 
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BOSTON,    eonvicted  on  one  and  acquitted  on  the  other ;  or  you  may 

^^^^i.^^^^    render  a  general  verdict  on  both,  as  you  shall  finally  con* 

The  Com'th  sider  yourselves  justified  by  the  law  and  the  evidence.    It 

Biu^^  h      ^^^  ^^^  ^^^  contraverted  that  the  pieces  complained  of 

are  set  forth  in  the  indictment  correctly. 

You  must  be  satisfied,  before  yoii  can  find  a  verdict 
against  the  defendant,  that  tjie  pieces  which  are  com- 
plained of  were  published  by  him— that  they  relate  to  the 
Russian  Ck>nsul,  and  are  libels  upon  him — ^and  that  they 
were  published  by  the  defendant  with  the  malicious  intent 
to  defame  the  Russian  Consul,  and  to  bring  him  into 
hatred,  contempt  and  ridicule. 

On  you  devolves  the  duty  "  to  decide  at  your  discretion, 
by  a  general  verdict,  both  the  fact  and  the  law  involved  in 
this  issue."  But  in  committing  the  case  to  you,  it  belongs 
to  me  to  expound  to  you,  with  candor  and  simplicity,  the 
principles  of  law  which  are  applicable  to  it,  with  the 
view  of  assisting  you  in  the  performance  of  your  duty, 
and  to  enable  you  to  come  with  confidence  to  a  correct 
•  result  ♦ 

Trials  of  this  kind  are  rare,  and,  perhaps,  from  that 
cause  they  excite  a  degree  of  interest  which  is  out  of  pro- 
portion to  the  ofience. 

But  if  from  any  cause  you  are  conscious  of  any  undue 
interest,  or  feel  any  prejudice,  you  will  suffer  me  to  cau- 
tion you  to  dismiss  them  from  your  bosom  as  the  enemies 
of  good  judgment. 

Though  this  case,  as  most  other  criminal  prosecu- 
tions, might  have  had  its  origin  in  the  complaint  of  an 
individual,  you  are  not  trying  the  complaint  of  an  indi- 
vidual, but  a  presentment  of  the  grand  inquest  on  tbeir 
'  oaths,  who  are  bound  by  law  *^  diligently  to  inquire,  and 
truly  to  present  all  crimes  and  offences  committed  within 
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the  body  of  this  county."    This  is  not,  therefore,  a  vindic-    BOSTON, 

Jan  1823 

tive  suit  by  the  Russian  Consul,  to  recover  damages  for 
wounds  inflicted  on  his  character  and  feelings.    So  far  as  The  Com'th 
these  are  concerned,  the  remedy  is  by  a  civil  process  in  «^.  .^* , 
another  court,  and,  whatever  may  be  the  event  of  this 
prosecution,  the  personal  injury  and  the  civil  redress  will 
in  no  degree  be  affected. 

The  questions,  what  is  a  libel,  and  why  it  is  deemed  a 
public  wrong,  are  answered  in  a  clear  and  satisfactory 
manner  by  our  Supreme  Judicial  Ck>urt,  in  the  case  of 
The  Ciommonwealth  vs.  William  Clapp,  4  Mass.  Rep.  166. 
The  opinion  in  that  case  was  pronounced  by  the  late 
Chief  Justice  Parsons,  who  was  a  most  humane  judge  of 
Criminal  Law,  and  always  gave  to  a  party  on  trial  the 
fnlL  benefit  of  his  learning  and  talents,  to  screen  him  from 
an  illegal  conviction. 

"  A  libel  is  a  malicious  publication,  expressed  either  in 
printing  or  writings  or  by  signs  and  pictures,  tending  either 
to  blacken  the  memory  of  the  dead,  or  the  reputation  of  *  see  Hamil- 
one  who  is  alive,  and  exposing  him  to  public  hatred,  coih  ^^''.  ^j^^^' 
tempi  or  ridicule.'^  well's  am,  3 

'*  The  cause  why  libellous  puWications  are  offences  ^c^^"^ 
against  the  state,  is  their  direct  tendency  to  a  breach  of  dom  of  the 
die  public  peace,  by  provoking  the  parties  injured,  and  ^pi.  pr^^ 
their  friends  and  families,  to  acts  of  revenge,  which  it  ted  in  New 
would  not  be  easy  to  restrain,  were  offences  of  this  kind  foUowingpn^ 
not  severely  puhished."    A  citizen  would  be  apt  to  con-  "f^^^,  »»  «h« 

^  consutauon : 

sider  himself  justified  in  revenging  himself  on  one  who  <<  Eveiy  citi- 
zen may  ftee- 
ly  speak,  write  and  publish  his  sentiments  on  all  subjects,  being  responsible-  for  the 
idbttse  of  that  right;  and  no  law  shall  be  passed  to  restriRn  or  abridge  the  liberty  of 
speech  or  the  press.  In  all  prosecutions  or  indictments  for  libels,  the  truth  maybe  given 
in  evidence  to  the  jury  ;  and  if  it  shall  appear  to  the  jury  that  the  matter  charged  as  li- 
bellous is  true,  and  was  published  with  good  motives,  and  for  justifiable  ends,  the  party 
shall  be  acquitted,  and  the  jury  shall  have  the  right  to  determine  the  law  and  the  fact." 
Att,  7,  ^  8.    See  also  the  remarks  of  the  Recorder,  ante.  vol.  1,  p.  353,  4. 
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BOSTON,    had  maliciously  defamed  him,  and  rendered  him  an  ob- 
*"*        '    ject  of  hatred,  qontempt  or  ridicule,  if  the  society  to  which 
The  Com'th  he  belonged  did  not  punish  the  offender.    Our  law  is  not 
«_  ,  7'         defective  in  this  particular,  and  all  pretence  for  private  vio- 
lence  is  removed.    "  A  man  appealing  to  the  public  jus- 
tice for  redress  of  an  injury,  must  think  himself  acquitted 
in  his  reputatiou,  when  he  sees  that  the  state  resents  as 
an  insult  to  itself  a  wrong  done  to  his  person,  property  or 
character."    Private  revenge  for  injuries  received  is  a  vio- 
lation of  that  first  principle  of  society  by  which  each 
member  agrees  to  give  up  a  portion  of  his  natural  rights 
to  secure  the  more  perfect  enjoyment  of  the  remainder* 
No  man  under  the  protection  of  the  law  is  to  be  th^ 
avenger  of  his  own  wrongs. 

It  requires  no  argumeftt  to  prove  that  a  libellous  publi- 
cation  is  not  less  likely  to  produce  violations  of  the  peace, 
because  it  is  founded  in  truth.  And  therefore,  however, 
it  is,  that  if  a  man  publishes  an  injurious  truth  of  another, 
the  truth  of  the  publication  will  be  a  justification  in  a'civi4 
action  f<fr  damages ;  yet  such  defence*  will  not  avail  in  an 
indictment  for  a  libel,  except  in  the  case  which  arises  from 
the  genius  of  our  constitution,  <^  of  publications  respecting 
candidates  for  a  public  office,  conferred  by  the  election  of 
the  people,  and  of  persons  holding  a  public  elective  office," 
the  people  having  an  interest  in  the  publication  of  truths 
relating  to  their  public  servants*  The  exception  extends 
also  to  the  case  "  of  complaints  to  the  legislature  for  tb^ 
removal  of  an  unworthy  officer,"  and  to  some  other  cas^ ; 
where  the  purpose  being  first  proved  to  be  justifiable, 
that  is,  done  with  good  motives  and  a  justifiable  end,  a 
defendant  might  be  permitted  to  give  in  evidence  the  truth 
of  the  words. 
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I  thiak  this  exception  secures  to  the  pnblic  all  necessary    BOSTON, 
intelligence  upon  all  proper  occasions,  and  would  protect 
printers  in  publishing  facts  relating  to  individuals,  in  which  The  Con'th 
the  community  has  an  interest,  in  many  of  those  cases  to  «^J1'  k^-, 
which  the  honourable  and  learned  counsel  for  the  defen- 
dant alluded  in  his  closing  argument,  where  such  publica- 
tions should  not  carry  on  their  front  the  palpable  intention 
to  defame. 

Considering  the  interest  which  seems  to  be  attached  to 
this  subject,  you  will  permit  me  to  detain  you,  for  a  mo- 
ment longer,  on  the  law  of  libel,  which  I  consider  has 
been  establmhed  in  this  commonwealth  on  principles  of 
the  highest  wisdom. 

The  great  strnggle  in  England  forty  years  ago,  on 
this  subject,  arose  frrom  the  judges  having  arrogated  to 
themselves  the  right  exclusively  to  decide  in  all  cases 
the  question,  whether  a  publication  complained  of  were 
a  libel  or  not,  and  from  their  directing  the  jury  to  pro- 
nounce a  general  verdict  of  guilty  o»  not  guilty,  as  they 
should  be  satisfied  that  the  defendant  did  or  did  Hot  pub- 
lish the  paper,  and  as  it  was  or  not  truly  set  forth.  The 
British  nation  justly  considered  this  as  stripping  the  sub- 
ject of  his  defence  of  a  trial  by  jury,  and  the  struggle 
resulted  in  the  act  of  32  Geo.  III.  c.  60.,  which  declared, 
*^  that  on  every  trial  for  a  libel,  the  jury  sworn  to  try  the 
issue  might  give  a  general  verdict  of  guilty  or  not  guilty 
upon  the  whole  matter  put  iu  issue,  and  should  not  be  re- 
qtmed  or  directed  by  the  court  or  judge  before  whom  the 
trial  was  had,  to  find  the  defendant  guilty,  merely  on  the 
pro<tf  of  the  publication  by  such  defendant  of  the  paper 
charged  to  be  a  libel,  and  of  the  sense  ascribed  to  the  same 
^  in  the  indictment." 

Vol.  n.  25 
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BOSTON,  Duriag  the  debates  on  this  bill  in  the  House  of  Lords, 

^^'       '  the  twelve  judges,  upon  a  question  put  to  thehi,  declared 

The  Com'th  "  that  the  truth  or  falsehood  of  the  written  papers  are 

_     '7'  ^  not  material  to  be  left  to  the  jury  upon  the  trial  of  an  io- 

Buekingbam.  * 

dictment  for  a  libel;  and  that  it  made  no  difference, 
whether  the  epithet  false  were  or  were  not  used  in  it." 
The  greatest  lawyers,  statesmen,  and  orators  of  the  Eng- 
lish nation  took  a  part  in  this  interesting  discussion. 
But  they  were  content  to  restore  to  juries  their  right  of 
deciding  both  on  the  law  and  on  the  fact,  as  it  undoubt- 
edly existed  at  the  common  law.  No  one  contended  that 
on  an  indictment  for  a  libel^  the  truth  of  the  matter  should 
be  a  defence  to  the  charge ;  and  we  do  not  find  in  the 
statute  itself,  that  there  is  any  provision  on  this  point 
And  yet,  gentlemen,  the  great  Lord  Erskine,  the  cham- 
pion of  English  liberty,  of  the  rights  of  the  press,  and  of 
the  trial  by  jury,  and  who  has  just  closed  his  mortal  ca- 
'  reer,  observed  in  the  House  of  Lords,  upon  a  solemn 

occasion,  so  late  a%the  year  1808,  ''  that  the  law  of  libel 
had  been  brought  as  near  perfection  as  was  perhaps  pos- 
sible :  though  in  earlier .  life,  he  did  not  think  that  the 
practice  of  the  courts  was  right  in  some  points,  yet  he  had 
lived  to  see  it  remedied."    30  State  Trials,  1344. 

In  this  commonwealth  the  citizens  enjoy,  in  cases  of 
this  description,  every  privilege  which  is  secured  to  the 
subjects  of  Great  Britain,  together  with  the  farther  right, 
that  the  truth  shall  avail  as  a  justified  defence,  in  certain 
cases,  arising  under  our  peculiar  political  institutions,  to 
which  I  have  before  alluded.  The  law  on  this  subject 
was  settled  on  great  consideration,  in  the  case  against 
Williatn  Clap,  by  the  Supreme  Judicial  Court,  to  which 
an  appeal  lies  in  all  cases  from  this  coart,  and  which,  by 
its  prerogative,  corrects  the  errors  of  all  other  judicial 
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tribiroals  of  the  commonwealth.    The  decisions  of  that  ,  BOSTON, 

T  1 QOQ 

coart  are  reported  by  a  public  officer,  under  the  authority 
of  the  legislature,  as  the  most  authentic  expositions  of  the  The  Com'th 
law,  for  the  purpose  of  diffusing  among  the  citizens  infer-  ^   J^'  * 
mation  on  subjects  of  the  greatest  interest.    The  solemn 
decisions  of  that  court  are  considered  as  binding  on  the 
several  judges  at  their  Nisi  Prius  terms,  and  on  all  inferior 
tribunals.*   I  freely  avow,  that  I  consider  them  as  binding 
on  me,  generally  upon  the  principle,  that  what  is  deter- 
mined in  that  court,  upon  solemn  argument,  establishes 
the  law,  and  is  a  precedent  for  future  cases  in  that  and  in 
all  inferior  tribunals.    Eadem  lex  RonuBy  eadem  Caputs. 
It  is  the  right  of  the  citizen  to  be  governed  by  certain  laws. 
Now,  what  certainty  would  there  be  in  laws,  if  a  different  ^ 
rule  of  interpretation,  on  any  subject,  should  be  adopted  in  ^ 

this  court  from  what  prevails  in  the  Supreme  Judicial 
Court  on  the  same  subject  ?  It  would  at  once  take  from 
the  minds  of  the  citizens  all  confidence  in  the  administra- 
tion of  justice  here. 

The  law,  as  it  is  laid  down  by  the  Supreme  Court  in 
Clap's  case,  is  not  in  violation  of  the  constitution.  That 
instrument  is  to  be  construed  so  as  that  its  various  provis- 
ions may  harmonize  with  each  other.  While  it  declares 
"that  the  liberty  of  the  press  is  essential  to  the  security 
of  freedom  in  a  state,  and  ought  not,  therefore,  to  be  re- 
strained in  this  commonwealth,"  it  guarantees  to  each 
citizen  "life,  liberty,  property,  and  character."  It  de- 
clares, "that  it  is  essential  to  the  preservation  of  these, 
that  there  be  an  impartial  interpretation  of  the  laws  and 
administration  of  justice ;"  and  it  lays  down  as  the  first 
principle  of  our  government,  "that  all  shall  be  govern- 
ed by  certain  laws  for  the  common  good."  How  long 
would    "life,  liberty,  property,  and  character"   be  safe. 
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BOSTON,    and  wbat  would  be  their  value,  if  the  press  were  not  un- 

Jm.  1883.    ^^^  restraints  of  the  law  J    The  liberty  of  the  press,  is  not 

Tlie  Com'th  confined  to  publishing  truth.    It  is  as  large  as  human  lib* 

7-  erty  is  in  any  respect.    We  are  free  to  act ;  nor  has  it  yet 

been  thought  an  infringement  of  civil  liberty,  that  we  are 

atiswerable  for  our  actions,  and  liable  to  punishments  for 

violations  of  the  law.    So  the  liberty  of  the  press  consists 

in  being  free  to  publish  any  thing,  true  or  false,-  without 

previous  restraint,  subject  only  to  the  control  of  the  law  for 

the  abuses  of  that  liberty. 

Among  the  Romans,  it  was  at  one  period  a  part  of  their 
polity,  to  appoint  a  censor  of  the  public  manners.  Among 
other  high  duties  of  this  officer,  he  had  a  right  to  inspect 
the  public  and  private  character  of  the  citizens,  and  might 
even  degrade  a  senator  from  his  high  rank,  if  he  rendered 
himself  an  object  of  public  odium  or  contempt*  Modem 
governments  have  not  seen  fit  to  imitate  this  institution. 
In  our  commonwealth,  no  individual  may  erect  himself 
into  a  sort  of  domestic  tribunal,  to  try  and  condemn  those 
who  incur  his  disappointment,  by  any  singularity  of  man- 
ners, peculiarity  of  sentiment  or  character,  or  even  by  any 
defect  in  morals.  Nor  may  he  with  impunity  presume 
to  hold  up  his  fellow  citizens  to  odium,  contempt,  or 
ridicule. 

Thes^  principles  of  law,  handed  down  from  antiquity, 
and  qualified  by  our  own  wise  institutions,  have,  I  trust, 
governed  me  in  deciding  some  very  important  questions 
which  hav^  arisen  in  the  course  of  this  trial  ]  and  it  will 
not  be  safe  for  you,  gentlemen,  to  depart  from  them  when 
you  retire  to  make  up  your  final  opinion,  let  them  ope- 
rate as  they  may,  either  for  the  government  or  for  the 
defendant.  Hard  would  be  the  task  of  jurors,  and  un- 
certain would  be  the  tenure  of  all  our  rights,  ifthcdecis- 
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ion  of  cases  should  depetkl  on  the  will  of  jurofs,  notguid*    BOSTON, 
ed  by  the  known  and  established  rules  of  law.. 


From  this  general  survey  of  tlie  lajv,  you  will  return  Tlie  dm^^k^ 
with  me,  gentlemen,  to  the  present  case,  of  which  I  will  en-         Tj  . 
deavor  to  take  a  summary  view. 

And  first,  are  you  satisfied  from  the  evidence,  that  the 
defendant  published  the  pieces  which  are  complained  of 
as  libellous?  Although  the  defendant  is  charged  with 
having  cemposed^  printed^  and  ptMished^  it  will  be  mi* 
ficient  to  authorize  your  verdict,  if  you  believe  the  fact  of 
publication  merely. 

To  this  point,  you  have  the  testimony  of  Jefferson 
Clark,  who  says,  that  he  has  been  etigaged  in  the  print* 
ing  establishment  of  the  defendant  from  the  year  1&17 
to  this  time,  with  the  exception  of  a  short  absenoe  in  th^ 
year  1822;  that  the  defendant  is  the  publisher  and  editor 
of  the  New-England  Galaxy ;  that  he  usually  cocreots 
the  press ;  that  he,  the  witness,  sometimes,  but  very  rare- 
ly, and  only  in  the  absence  of  the  defendant,  performs 
that  duty.  When  shown  the  number  of  the  Qalaxy  of 
September  1,  1820,  which  contains  the  first  article  com- 
plained of,  he  said  he  believed  it  to  be  a  paper  which  was 
printed  in  the  office  of  the  defendant,  because  it  resem- 
bled the  newspaper  printed  by  him,  but  he  would  not  un- 
dertake to  swear  to  the  identity  of  the  publication.  He 
says,  that  at  and  about  that  time,  the  defendant  was  de- 
tained at  home,  and  was  a  good  deal  absent  from  the 
office,  being  with  his  family  in  the  country,  who  were  at 
that  time  visited  with  a  domestic  calamity.  But  he  was 
in  and  out  of  the  office,  and  he  left  no  substitute  to  correct 
the  proof.  Now,  as  the  paper  was  printed  in  the  office  . 
of  the  defendant,  by  his  servants,  and  for  his  profit,  and/ 
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BOSTON,    as  he  has  nerer  disavowed  it^  he  is  id  law  answerable  for 

Jan.  18S3.    •.,  .      . 

the  contents. 
Tbe  ComU       The  paper  which  contains  the  alleged  libel  was  pur- 
^*  chased  at  the  defendant's  office  in  September,  1820,  by 

Ezekiel  Morse,  the  servant  of  the  Russian  Consul,  and 
*  carried  to  htm,  and  marked  at  the  time.  This  fact  alone 
is  evidence  of  publication  ;  it  being  a  reasonable  and  well- 
known  principle  of  law,  that  if  a  man  sells  a  libel  hy  his 
servant,  it  is  considered  as  evidence  of  a  publication  by 
him,  unless  he  shoW  that  the  servant  acted  without  or 
against  his  authority. 

Jefferson  Clark  likewise  testifies,  that  he  believes  the 
number  of  the  New-England  Galaxy,  of  the  date  of 
November  30,.  1821,  which  contains  the  second  alleged 
libel,  was  published  by  the  defendant,  being  similar  to 
the  newspaper  printed  by  him  at  that  time.  Nothing  is 
shown  from  which  you  may  infer  that  this  paper  is  not  a 
genuine  number  of  the  Galaxy  which  was  issued  on  that 
day. 

Secondly,  are  these  pieces  intended  to  reflect  on  the  Rus- 
sian Consul,  and  are  they  libels  ?  As  to  the  second  piece, 
both  the  counsel  for  the  defendant  admit  that  it  was  intend- 
ed to  apply  to  that  gentleman.  And  what  is  so  admitted, 
requires  no  farther  proof. 

The  first  piece  of  evidence  in  relation  to  the  application 
of  the  piece  of  the  1st  September,  1820,  is  .contained  in 
the  number  of  the  «  Euterpeiad,"  a-  paper  which  was  pub- 
lished on  the  26th  of  August  preceding.  In  that  is  con- 
tained  an  article  upon  "  Miss  Enstaphieve,"  a  daughter 
of  the  Russian  Consul,  relative  to  her  extraordinary  tal- 
ents as  a  musical  performer,  and  in  reference  to  which 
article,  it  would  seem  from  a  postcript,  this  piece  was 
written. 
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It  appears  firom  all  the  witnesses,  that  the  Russian  C&n*    BOSTON, 
sal  had  at  that  time  a  daughter  in  her  twelfth  year  only,    v^-L^ 
who  was  distinguished  as  a  prodigy  of  musical  talent,   The  Conlh 
particularly  for  her  powers  of  execution  on  the  piano  forte. 
Mr.  John  S.  Ellery  testified,  that  on  reading  the  piece  at 
the  time,  he  inlbtantly  knew  that  it  referred  to  the  Russian 
Consul  and  his  daugfhter,  and  that  being  his  friend,  and 
having  taken  an  interest  in  his  family  from  their  first  ar- 
rival in  this  country  about  fourteen  years  ago,  he  immedi- 
ately carried  the  paper  to  him,  and  that  it  appeased  deeply 
to  wound  his  feelings. 

Mr^  Bryant  P.  Tilden  testified,  that  he  immediately 
knew  that  the  piece  alluded  to  the  Russian  Consul ;  that 
there  were  no  other  father  and  daughter  in  the  city  at 
that  time  to  whom  it  could  refer ;  and  that  it  was  a  suIh 
ject  of  great  conversation  in  the  Insurance  Offices  here, 
which  you  know,  gentlemen,  are  places  of  great  resort, 
where  news  is  eagerly  detailed,  and  where  an  article  is 
not  the  less  likely  to  attract  attention  for  possessing  some^ 
thing  of  a  domestic  character.  Mr.  Tilden,  speaking  of 
the  talents  of  the  young  lady,  says,  that  the  late  Dr.  Geo. 
K.  Jackson,  a  most  eminent  professor  of  music  in  this  city, 
would  set  by  her  for  hours  hearing  her  performance,  in  ad- 
miration of  her  powers  of  execution. 

Similar  testimony  was  given  by  Mr.  William  Coffin. 
He  believed  that  the  piece  could  refer  to  no  one  but  the 
Russian  Consul,  from  his  avowed  fondness  for  music,  and 
from  the  distinguished  talents  of  his  daughter,  which  was 
a  subject  of  much  conversation  at  that  time  among  mu- 
sicians and  amateUrs. 

It  was  attempted  in  the  defence  to  show,  that  the  pub- 
lication referred  to  a  Mr.  Lewis,  who,  with  his  children, 
two  boys  and  a  little  girl,  were  in  this  city  a  few  years 
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BOSTON,    siQce.    Some  witnesses  have  testified,  that  this  gemlemea 
Jan.  1823..  ^^^  ^^^  reputation  of  treating  his  children  with  severity, 
Tiie  ComU  ^^d  that  it  was  owing  to  this,  that  the  boys  had  attained 
J'  to  considerable  excellence  on  the  piano  forte.    If  this  were 

true,  gentlemen,  it  would  be  nothing  surprismg,  as  we 
know  it  is  almost  impossible  to  secure  the  attention  of 
children,  and  that  they  should  attain  to  great  accuracy  in 
any  literary  or  scientific  pursuit  without  perpetual  watch- 
fulness, and  the  occasional  application  of  severity.  I 
have  known  some  rare  exceptions  to  this  rule.  But  the 
celebrated  Dr.  Johnson  acknowledged  that  he  was  indebt- 
ed for  his  accuracy  in  the  languages  to  Jhe  severity  of  his 
.masters. 

Mr.  John  Dodd,  who  was  examined  as  a  witness  for  the 
defendant,  testified,  that  the  daughter  of  Mr.  Lewis  never 
appeared  in  public;  that  the  performances  of  the  bojrs 
were  remarkable  for  children ;  but  that  they  were  not 
equal  to  Christiana's,  or  what  would  be  deemed  rare  or  ex- 
cellent in^a  professor,  tie  farther  testified  that  Mr.  Lewis 
with  his  family  left  Boston  some  time  in  the  year  1820, 
and  that  on  reading  the  piece,  he  did  not  think  it  could  re- 
fer to  him  and  his  children. 

Messrs.  Ellery,  Tilden,  and  Dodd  all  agree  in  the 
fact,  that  the  Russian  Consul  is  a  tender  father,  and  pas- 
sionately fond  of  his  daughter,  as  well  as  proud  of  her 
Accomplishments.  And  hence  the  eloquent  counsel  for 
the  defendant  raise  an  argument,  that  this  piece  could 
4iot  be  intended  to  refer  to  him.  But,  gentlemen,  if  from 
the  evidence  you  believe  that  the  piece  was  intended  to 
refer  to  him  and  his  daughter,  then  this  fact  would  tend 
-to  show  the  disposition  of  its  author,  and  you  may  fairly 
infer  that  he  meant  to  wound  Mr.  Eostaphieve  in  the 
most  susceptible  point.    For  if  he  is  an  mdulgent  fa- 
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ther,  it  must  woand  him  the  more  deeply  to  be  accused  of   BOSTON, 
the  want  of  natural  affection.    But  it  belongs  to  you  to 
weigh  all  the  evidence,  and  if  .you  are  not  satisfied  that   The  Com'tli. 
the  piece  was  meant  to  reflect  on  that  gentleman,  the  de-  ^   ^- 
fendant  will  be  entitled  to  an  acquittal. 

Are  the  pieces  complained  of,  libels?  The  first  is  aver- 
red to  relate  to  the  conduct  of  the  Russian  Consul  as  a  parent 
towards  his  daughter.  It  says  in  substance,  that  the  mnsi* 
cal  superiority  of  this  young  lady  was  effected  by  the  in- 
cessant drilling  of  a  cruel  and  heartless  master; — ^that  her 
astonishing  rapidity  of  fingering  produced  no  effect  on,the 
feelings,  except  pity  for  the  haggard  cheeks  and  feeble 
frame  of  the  lifeless  automaton ; — that  the  parent  had  sub- 
jected his  daughf6r  to  daily  drudgery  by  threats,  promises, 
and  flattery,  without  alleviating  her  task  by  a  ray  of 
kindness  or  affection ; — and  that  all  the  future  prospects 
of  the  child  were  sacrificed 'at  the  altar  of  ambition.  He 
concludes  with  invoking  the  indignation  andcontempt  of 
an  enlightened  community  upon  the  tyrant. 

This  paper  is,  in  legal  contemplation,  a  libel,  because  it 
exhibits  the  party  intended  as  a  heartless  monster,  devoid 
of  natural  affection,  and  sacrificing  his  daughter  to  grati- 
fy a  senseless  ambition ; — thus  containing  that  sort  of  naa- 
Ucious  imputation  which  is  calculated  to  vilify  and-bring  MaHce 
a  man  into  hatred  and  contempt.  J^^'from^u^ 

publicatioii,or 
proved  by  extrinsic  evidence.  It  must  often  be  extremely  difficult  to  prodpce  direct 
evidence  of  a  malicious  design,  extrinsic  and  independent  of  the  publication  in  ques- 
tion; but' the  publication  itself  will  often  afford  the  most  convincing  proof  of  malice. 
Iftbe  wordvare  directly  calculated  to  slander  and  degrade  the  character,  the  obriooa 
inference  is,  that  they  were  designed  to  have  this  effect,  unless  something  can  be  drawn 
from  the  circumstances  attending  the  publication  to  repel  such  an  inference.  All  the 
eircttmstancea,  therefore,  the  manner,  the  occasion,  and  the  matter  of  the  publication,  are 
most  material  and  important  considerations.  Phil.  £v.  p.  lOG.  See  also  vol.  1.  tit.  Libel. 
1  Manle  and  Selw.  973.  983. 

YoL.  IL  26 
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BOSTON,       Now  if  you  believe  that  the  defendant  meant  in  this 
Jan.  1823.    ^^^  ^  j^^^^  ^^  ^^  Russian  Consul  to  the  view  of  the 

The  Com'th.  public,  with  the  malicious  intent  to  bring  upon  him  the 
„     7'  ^      hatred  of  the  community,  you  will  be  warranted  in  pro- 
nouncmg  a  verdict  of  guilty. 

You  are  to  judge  of  the  motive,  for  there  is  no  crimin- 
ality without  intention.  Now,  where  a  party  has  pub- 
lished a  paper  of  this  character  of  another,  he  is  an* 
swerable  for  its  legal  effects ; — '<  a  criminal  intent  from 
doing  a  thing  in  itself  criminal,  without  a  lawful  excuse, 
being  an  inference  of  law,"  unless  he  can  negative  the 
malicious  motive.  You  will,  therefore,  next  inquire 
whether  the  defendant  has  succeeded  in  this  part  of  his 
defi^ce.  And  here  you  will  recollect  and  weigh  the  ar- 
gument of  the  eloquent  cound^l  for  the  defendant  in  this 
point.  They  have  read  the  whole  piece  from  which  the 
libellous  matter  w^ts  extracted,  and  they  deny  it  refers  to 
any  individual.  They  say  that  according  to  all  the 
rules  of  fair  criticism,  it  must  be  interpreted  to  relate  to  a 
school  of  musicians  and  performers,  and  not  to  the  Kussian 
Consid ;  and  that  it  is  plain  that  the  object  of  the  writer 
was  to  instruct,  with  a  view  to  correct  and  improve  the 
public  taste. 

Was  the  general  object  of  the  writer  innocent  and  laud- 
able ?  If  perceiving  that  undue  praise  had  been  bestow- 
ed on  what  he  deemed  an  improper  object,  and  that  it 
was  likely  to  introduce  a  had  taste  into  the  divine  art  of 
music ;  or  that  a  sentiment  prevailed  which  was  calcu- 
lated to  iDjure  th»  general  education  of  young  ladies,  by 
taking  off  their  attention  from  the  useful  branches  of 
knowledge,  and  fixing  them  on  the  ornamental  only, 
thus  sacrificing  mind  to  accomplishments ;  if  you  are 
satisfied  that  the  general  design  of  the  writer  was  to  dis- 
cuss merely  these  subjects  of  general  interest,  then  you 
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may  fairly  infer  that  bis  object  was  innocent  and  laudable,    boston, 
Bat  if  in  prosecuting  this  his  lawful  object;  he  has  mali- 
ciously strayed  from  it,  and  indulged  himself  in  defaming  The  ComU 
the  Russian  Consul  as  a  parent,  then  the-general  design  ^^^'  i^ 
of  the  piece  will  not  excuse  the  wanton  attack  on  the  feel- 
ings and  character  of  that  gentleman. 

As  to  the  second  piece  complained  of,  I  agree  with  the 
counsel  for  the  defendant,  that  it  is  a  ''  rude,  uncouth,  and 
indecorous  piece,  of  which  I  should  prefer  to  be  the  subject 
than  the  author.''  We  look  in  vain  to  find  in  it  any  clas* 
sical  wit  to  disguise  the  feelings  of  the  author  towards  the  - 
individual  whom  he  meant  to  satirize.  The  whole  piece 
has  been  read  to  you  by  the  defendant's  counsel,  and  you 
are  to  weigh  the  argument  which  they  have  made,  and  in 
which  they  insist  that  it  is  merely  harmless  wit,  devoid  of 
any  malevolent  design.  I  think,  in  passing  judgment  on 
it,  you  may  fairly  consider,  whether  you  would  feel 
wounded  at  finding  yourselves  elevated  into  the  columns 
of  a  newspaper,  to  be  gazed  at  by  the  passengers,  and<de* 
signated  in  the  style  in  which  it  seemed  good  to  the  ingen- 
lous  author  of  this  piece,  to  display  the  life  and  opinions 
of  Mr.  Eustaphieve. 

Tou  are  not  to  resort  'to  strained  rules  of  criticism,  or 
to  seek  for  the  meaniug  of  vulgar  epithets,  as  was  done 
with  great  ingenuity  and.  effect  by  one  of  the  defendant's 
counsel,  in  the  almost  to  us  unknown  science  of  heraldry. 
But  you  are  to  exercise  your  own  common  sense,  not 
imagining  that  because  you  are  in  a  court  of  justice,  you 
are  to  see  with  other  eyes,  or  hear  with  other  ears,  or  to 
judge  with  other  judgment,  than  if  you  were  by  your  own 
fire-side. 

In  this  piece  the  author  seems  to  delight  in  the  figure 


▼. 
Bttcking^ham, 
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BOSTON,  of  the  Bear,  and  to  attach  that  9^ppellation  to  Mr.  Eus- 
taphieve.    He  speaks  of  the  "  sign  af  the  Bear  and  Fid- 

The  Com'th  die" — he  speaks  of  the  Russian  Consul  "  as  sucking  a 
Bear,"  like  Romulus  and  Remus — he  speaks  of  <Mhe 
dancing  Bear  " — "  the  polar  Bear  " — "  the  Rugged 
Russian  Bear" — and  ^*  of  a  set-to  between  the  big  Bear 
and  a  Dandy."  He  also  alludes  to  bis  employment,  as 
being  fond  of  music,  of  fishing,  of  writing  in  the  news- 
papers ]  and  there  are  some  expressions  of  double  mean- 
ing, which,  if  taken  in  their  vulgar  significations,  are 
highly  offehsive.  Now,  gentlemen,  weigh  this  in  the 
judgment  of  common  sense  and  common  charity.  If,  on 
a  deliberate  view  of  it,  you  believe  it  was  designed  as 
a  piece  of  criticism  on  an  unfortunate  author,  as  mere 
legitimate  satire,  with  a  view  to  correct  the  public  taste, 
and  to  prevent  the  writer  from  indulging  his  vein  for 
scribbling,  it  was  harmless.  But  if,  on  the  contrary,  you 
believe  that  it  was  meant  to*represent  the  Russian  Consul 
as  an  object  of  contempt  and  ridicule,  to  wound  his  feelings, 
and  to  sport  with  him  in  a  land  of  strangers — ^then  the 
laws  of  hospitality  have  been  violated,  as  weH  as  the  laws 
of  the  land.  For  "  if  any  man  deliberately  and  malicious- 
ly publishes  any  thing  in  writing  concerning  another 
which  renders  him  ridiculous,  or  tends  to  hinder  mankind 
from  associating,  or  having  intercourse  with  bim,  it  is  a 
libel.    ' 

The  jury,  after  beiug  absent  two  hours,  returned  a  ver- 
diet  Not  Guilty  on  the  first  count,  and  QnUty  on  the 
second. 
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UNITED  STATES   CIRCUIT  COURT.    * 

RICHMOND,  (Vir.)  JULY,  1819. 

United  States  ] 

vs. 
Witliam  Chapels,  Daniel  Philips, 
James  Thomas,  Daniel  Livingston,  }>  Piracy. 
Luke  Jackson,  Stephen  Sydney,  Pe- 
ter Nelson,  Isaac  Sales,  Peter  John- 
son, and  Thomas  Smith. 

The  following  preliminary  remarks  are  explanatory  of 

the  case. 

The  constitution  of  the  United  States  confers  on  con*  Construction 
gress  the  power  "  to  d^ne  and  punish  piracies  and  felo-  ^^^^.^  **^\^ 
nies  committed  on  the  high  seas,  and  offences  against  the  commerce  of 
law  of  nations."    Art.  1.  s.  8.  sutct,^°a^ 

"  The  Federalist"  (No.  42)  says  this  power  "  belongs  pnaieh  the 
with  equal  propriety  to  the  general  government ;  and  is  cy,^^  pM»ed 
a  still  greater  improvement  on  the  articles  of  confederal  ^  ^  March, 
tion.  These  articles  contain  no  provision  for  the  case  of  The  crime 
offences  against  the  law  of  nations ;  and  consequently  ^I^^^^  ^ 
leave  it  in  the  power  of  any  indiscreet  member  to  embroil  law  of  nations 
the  confederacy  with  foreign  nations.  The  provision  of  .JJjf^J^JJJJJ^"*] 
the  federal  articles  on  the  subject  of  piracies  and  felonies,  Robbery  or 
extends  no  farther  than  to  the  establishment  of  courts  for  daUon^  upon 
the  trials  of  these  offences.     Th6   definition  of  piracies  theBea,animo 

.1  .•  .lA         .^         furandi,  is  pi- 

might,  perhaps,  without  inconveniency,  be  left  to  the  law  racy  by   the 

of  nations;   though   a  legislative  definition  of  them  is  **^?^ "J**®"* 

found  in  most  municipal  codes."  of  congrew. 

On  the  30th  April.  1790,  congress  passed  ''  an  act  for 
the  punishment  of  certain  crimes  against  the  United 
States,"  (among  others,  the  crime  of  piracy,)  the  8th  sec. 
of  which  is  in  these  words : 

<^  And  be  it  enacted,   That  if  any  person  or  persons 
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RICHMOND,  shall  commit  upon  the  high  seas,  or  in  any  river,  haven, 
^  ^'        '   basin,  or  bay,  out  of  the  jurisdiction  of  any  particular  state, 

United  States  murder  or  robbery,  or  any  other  offence'  which  if  commit- 
^,  ^"  .       ted  within  the  body  of  a  county,  would  by  the  laws  of  the 

and  others.  United  States  be  punishable  with  death ;  or  if  any  captain 
or  mariner  of  any  ship  or  other  vessel,  shall  piratically  and 
feloniously  run  away  with  such  ship  or  vessel,  or  any 
gpods  or  merchandize  to  the  value  of  fifty  dollars,  or  yield 
up  such  ship  or  vessel  volilintarily  to  any  pirate ;  or  if  any 
seaman  shall  lay  violent  hands  upon  his  commander, 
thereby  to  hinder  and  prevent  his  fighting  in  defence  of 
his  ship  or  goods  committed  to  his  trust,  or  shall  make  a 
revolt  in  the  ship ;  every  such  offender  shall  be  deemed, 
taken  and  adjudged  to  be  a  pirate  and  felon,  and  being 
I  thereof  convicted,  shall  suffer  death :  and  the  trial  of 
crimes  committed  on  the  high  seas,  or  in  any  place  out  of 
the  jurisdiction  of  any  particular  state,  shall  be  in  the  dis- 
trict where  the  offender  is  apprehended,  or  into  which  he 
may  first  be  brought." 

At  the  February  term  of  the  supreme  court  of  the  Uni- 
ted States,  1818,  however,  there  came  on  the  case  of  the 
United  States  v.  Palmer  et  al.,  certified  from  the  circuit 
court  for  the  Massachusetts  district.  Palmer  and  others, 
citizens  of  the  United  States,  had  gone  upon  the  high 
seas,  entered  and  robbed  the  Industria  Raffaeii,  a  Si^n* 
ish  ship,  of  various  articles.  In  this  case,  the  question 
arose,  (to  use  the  language  of  the  chief  justice,)  "  whether^ 
this  act  extends  farther  than  to  American  citizens,  or  to 
persons  on  board  American  vessels,  or  to  offences  com- 
mitted against  citizens  of  the  United  States.  The  con- 
stitution having  conferred  on  congress  the  power  of  de- 
fining and  punishing  piracy,  there  can  be  no  doubt  of  the 
right  of  die  legislature  to  enact  laws  ptmishing  pirates, 
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although  they  may  be  foreigners,  and  may  have  commit-  RICHMOND, 
ted  no  particular  offence  against  the  United  States.    The    ^"*^*  ^V^' 
only  question  is,  has  the  legislature  enacted  such  a  law  ?  united  States 
Do  the  words  of  the  act  authorize  the  courts  of  the  union  ^• 

-    /I.      -  I  .  .  .  .  -      Chapeli 

to  mnict  its  penalties  on  persons  who  are  not  citizens  of  and  othen. 
the  United  States,  nor  sailing  under  their  flag,  nor.ofiend- 
ing  particularly  against  them." 

The  court  finally  came  to  the  decision,  thsA  '^  the  crime 
of  robbery,  committed  by  a  person  on  the  high  seas,  on 
board  of  any  ship  or  vessel  belonging  exclusively  to  sub- 
jects oi  a  foreign  state,  on  persons  within  a  vessel  be- 
longing also  exclusively  to  subjects  of  a  foreign  state,  is 
noi  a  piracy  within  the  true,  intent  aqd  meaning  of  the  act 
'  £>r  the  punishment  of  certain  drimes  against  the  United  ^ 
States,'  and  is  not  punishable  in  the  courts  of  the  United 
States.'' 

To  supply  this  omission,  a  new  provision  was  deemed 
to  be  necessary ;  and  it^is  understood,  that  with  this  in- 
tention, the  last  congress  adopted  the  5th  section  of.  the 
"act  to  protect  the  commerce  of  the  United  States,  and 
punish  the  crime  oT  piracy  ;"  passed  on  the  3d  of  March, 
1819.    The  5th  section  is  in  these  words : 

"  And  be  it  further  enacted,  That  if  any  person  or  per- 
sons whatsoever,  shall,  on  the  high  seas,  commit  the 
crime  of  piracy,  as  defined  by  the  law  of  ruUianSf  and 
suph  offeiider  or  offenders  shall  afterwards  be  brought 
into,  or  found  in,  the  United  States,  every  such  offender 
or  offenders  shall,  upon  conviction  thereof,  before  the  cir- 
cuit court  of  the  United  States  fbr  the  district  into  which 
he  or  they  may  be  brought,  or  in  which  he  or  they  shall 
be  found,  be  punished  with  death." 

On  Monday,  the  hall  of  the  house  of  delegates  was 
filled  by  a4arge  concourse  of  spectators.    The  court  was 
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RICHM'ND,  opened ;  the  chief  justice  on  the  bench.     Mr.  Stanard,  the 

"  ^'        '    United  States'  attorney,  appeared  on  the  part  of  the  United 

United  States  States ;  Messrs.  A.  Stevenson,  and   W.    Wickham^  on  the 

Ch  ^  1       P^^'  ^^  ^^®  prisoners ;  Messrs.  Gilmer  and  Bouldin,  the  two 

ftnd  others.   Other  counsel  whom  the  court  had  added  to  the  defence, 

being  prevented  from  attending — the  first  by  indisposition, 

the  last  by  absence. 

The  prisoners  (twenty-one  in  number)  had  been  vari- 
ously charged  in  three  different  indictments ;  one  (under 
the  act  of  1819)  was  for  robbing  a  Spanish  vessel;  anoth- 
er, under  the  same  act^  for  robbing  a  Dutch  vessel ;  the 
third,  under  the  act  of  1790,  for  robbing  an  American 
vessel. . 

Samuel  Poole  was  first  put  to  the  bar,  under  the  first 
indictment,  charged  with  having  piratically  and  felonipus- 
ly  set  upon,  boarded,  broke,  and  entered  "  a  certain  Span- 
ish vessel  or  brig,  belonging  to  certain  persons  whose 
names  are,  as  well  as  is  that  of  the  said  brig,  unknown," 
and  robbed  her  of  Spanish  milled  dollars. 

The  prisoner  being  arraigned,  and  the  jury  impannellcd, 
seven  witnesses  were  sworn  in 

EVIDENCE. 

Samuel  Stanly,  a  youth  of  18,  gave  a  clear  and  particular  statement  of 
the  transaction.  He  stated,  that  he  had  belonged  to  the  armed  Tessel  the 
Irresistable ;  that  while  she  was  lying  in  the  port  of  Margaritta,  about  a 
mile  from  shore,  about  I  o'clock  in  the  morning,  she  was  cot  out  by  the 
crew  of  the  privateer  Creola.  Such  of  the  crew  of  the  Irresistable,  as 
wished  to  go  ashore,  were  permitted  to  do  so.  The  crew  of  the  Creola 
said  they  were  going  to  continue  the  cruise.  They  did  go  on  a  cruise. 
They  went  oif  St.  Domingo,  where  they  did  but  little ;  but  off  Cape  An- 
tonio, in  the  island  of  Cuba,  they  met  with  several  vessels.  Q,.  What 
colours  did  you  assume  t  A.  No  particular  ones;  sometimes  one  fla^, 
someti/nes  another ;  fla]^s  of  different  nations.  Gl.  Who  appointed  the 
officers,  and  how  ^  A.  They  were  appointed  by  the  crew  of  the  Creole ; 
(but  witness  oould  not  tell  particularly  the  manner  of  their  appointmeftt) 
They  brought  to  a  Spanish  vessel  off  Cape  Antonio,  from  which  they 
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toiA  iSdOO.    Doriii;  all  the  time  of  the  cniise,  he  wm  on  board  of  the  RICHM'ND, 

Irreslstablo ;  towards  the  last  of  it,  he  was  made  master^s  mate,  before     July,  1819. 

which  time  he  had  been  before  the  mast.     GL   Did  you  board  a  number     \_^-y,-^_t 

ofTOsselel    A.  We  did.    CL  Were  they  also  plundered  1     A.  "o™*  ^  TjniteH  gt-|«- 

them  were.  CI.  What  became  of  the  money  found  in  the  Spanish  Tesael  1 

X.  It  was  shared  among  all  hands.    CL  Did  youoeme  into  the  waters  of      niMMi* 

the  United  States,  into  the*  Chcaspeake  Bay  1    A.  We  did.    O.  What    ^  <Hhw» 

became  of  the  Tesael  1    A.  Com.  Daniels  sent-down  and  took  posstesiea 

of  her.    Witness  said  the  crew  had  abandoned  and  dispersed.    {One  ef 

ike  Jurfmen,)    Was  it  from  apprehension  1    A.  I  cannot  tell  that     Be* 

iag  asked  to  specify  the  different  iiagsiunder  which  tl^ey  had  sailed,  he  men* 

tionedihe  Spanish,  Bnenos  Ayrsan,  and  English.    TheBuen6s  Ayrean 

flag  was  flying  when  she  took  the  Spanish  ressel. 

On  cross  examination,  Stanly  said  that  he  had  sailed  in  the  Irresisti- 
ble about  ais  or  seren  months,  before  she  was  taken  by  the  crew  of  the 
Creola ;  that  she  had  sailed  fcook  Baltimore,  to  make  prizes  under  a  com- 
mission from  Gen.  Artigas.     CI.  Did  you  not  take  Tcssels  under  the  flag 
of  Buenos  Ayres  1    A.  No.    Ql  Did  you  not  conceive  you  had  a  right  to 
take  them?     A.  No:  we  could  have  taken  them  many  a   time.     CI. 
Womld  you  nothaye  tak^n  the  Creola  if  found  out  of  port  1    A.  No.    Qu 
Were  you  not  apprised  of  there  being  a  war  between  Buenos  Ayres  and 
€teii.  Artigas  1    A.  I  was — ^We  had  it  in  our  power  to  take  Buenos 
Ayrean  privateers  from  Baltimore,  but  we  did  not  attempt  it.    Q,.  While 
in  the  Irresistable  what  prizes  did  you  make  1    Al.  A  ship  and  schooner 
belonging  to  the  Portuguese.    Being  interrogated  farther,  he  stated,  that 
when  the -Irresistable  was  taken  at  Margaritla,  he  was  in  her  asleep,  and    ' 
so  were  heresew;  that  fUly  o^  sixty  of  the  crew  of  the  Creola  had  board- 
ed her.  'GL  Be  you  know  Poole  1    A.  Yes.    CI.  Did  you  see  him  that 
flights    A.  No,  not  till  the  morning.    They  drove  us  below,  and  we  had 
BO  chaaoe  of  seeing  till  morning.    He  stated  that  the  Irresistable  was  the 
MroBgest  vessel ;  ^e  mounted  sixteen  guns ;  the  crew  of  the  Creola  had 
boarded  her  with  two  boats.    Q.  Had  you  no  sentinel  1     A.  Yes ;  but  all 
were  gone  asleep.    CI.  How  did  you  know  then  you  were  boarded  with 
boats  ?    A.  I  heard  the  captain  say  so,  as  well  as  several  of  the  people. 
CL  How  many  were  there  in  the  crew  of  the  Irresistable  1    A.  About  25 
or  30.    Ct.  Was  the  prisoner  very  active  1    A:  He  was.    Ql  Who  seemed 
the  leader  among  them  at  that  time  1    A.  Ferguson,  who  was  afterwards 
appointed  captain.    CL  Did  you  observe  Black  %    A.  He  was  flrst  lie«« 
tenant  at  first,  but  they  broke  him.    Being  further  questioned,  in  a  de»» 
iilt<»7  way,  he  stated  that  some  of  the  old  crew  of  the  Irresistable  were 
not  willing  to  join ;  that  when  told  they  might  go  ashore,  it  was  loo  late» 
being  as  much  as  fifly  miles  from  land  ;  that  in  the  course  of  the  cruise, 
they  spoke  about  thirty  orforty  vessels,  English,  French,  American,  Duleh, 
I>anes;  that  they  boarded  an  American  vessel  bound  to  St.  Jago^  seareh- 
ed  her  trunks  and  took  jewdry  from  them.    Ct.   When  you  boarded 
▼easels,  did  you  hear  an  onler  to  take  Spanish  or  Portnguese  property,  bitt 
no  other  1    A.  No.    CL  But  in  boarding  the  American  vesssl,  wareov* 
ders  given  to  respect  American  property  1    A.  Yes.    Upon  being  inlen- 
rogated  particularly  how  he  canM  to  eall  the  vessel  they  took  a  Spaiuq^ 

Vol.  IL  27  .         * 
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RIOHBCNDi  Tsssel,  he  and  iIm  had  a  Spankh  flag  and  Spanish  crew.    Ct  Did  jrov  go 

July,   1819.    on  board  of  her  1    A.  No;  bat  ihey  bronghi  the  erew  on  board  ojf  ua  to 

i_^  _,  -^_i      search  their  ▼easel.    She  was  bound  from  Cam  peachy  to  Havana — ah* 

United  States  ^^  ^^^^  ^^  ^^^  ^^  ^^^  erew,  besides -officers  and  passengers ;  was  a  very 
small  vessel.  Uer  captain  told  our  captain  in  French  he  was  a  Spaniard. 
Ghaiiela  ^^^  witness  being  interrogated,  said  he  did  not  himself  understand 
and  ^^ers  ^'^''^^  ^*  Spanish.  Soon  dder  he  got  to  Baltimore,  the  witness  said  he 
'  was  put  in  jail,  and  promises  were  held  out  to  him  that  he  should  not  !»• 
punished  if  he  gave  evidence  in  the  case :  that  he  was  taken  in  the  vessel 
in  the  Patuzent  by  the  revenue  cutter.  His  share  of  the  money  from  tha 
prize  was  $^ ;  as  to  the  jewelry,  it  was  set  up  and  sold  in  the  vessel^ 
and  the  proceeds  shared  out,  of  which  he  received  S7  more.  They  had 
also  plundered  a  Dutch  vessel,  from  whom  they  had  taken  some  hamper* 
of  gin ;  as  also  one  of  Petion's  schooners,  firom  whom  they  took  clothes, 
money,  watches,  dbc.  which  plunder  was  divided  among  the  cr^w.  Beings 
asked  by  a  juryman,  if  ihey  were  to  take  Spanish  and  Portuguese  prop- 
erty only,  why  they  robbed  the  American,  he  replied  that  they  robbed  ibe 
passengers  only  of  jewelry,  but  did  not  rob  the  vessel,  d.  Was  the 
jewelry  Spanish  or  American  property  t  A.  I  do  not  know.  Q.  Why 
did  you  take  gin  from  the  Dutch  vessel  %  Was  that  a  Spanish  ve«sel  ? 
A.  No :  but  because  we  wanted  it. 

Samuel  Beaver — ^Was  one  of  the  erew  of  the  Irrssistable,  when  she  wm» 
seised  at  Margaritta,  hi  the  month  of  March  last ;  when  taJcen,  the  board- 
ing crew  loosed  her  sails,  and  stood  out  to  sea ;  hove  to  at  daylight,  and 
sent  those  ashore  who  chose  to  go ;  they  said  at  first  she  waa  eomiiis 
home  to  Baltimore,  but  they  went  a.oruising ;  she  carried  the  Alargaricta 
flag  generally;  but  when  boarding  vessels,. they  und diffiMreot ftags ;  they 
boarded  eight  or  ten,  Dutch,  French,  American,  two  Spamaxds ;  one  m 
Spanish  brig  off  Cape  Antonio;  took  from  her  08900.  From  the  Ameii* 
can  vessd  (the  Siqperior)  they  look  a  cask  of  water,  and  jewehry.  The 
money  they  took  was  sbarad  among  the  orew ;  they  sold  the  jewelry 
and  divided  out  the  money.  When  they  arrived  in  the  Chesapeake  Bay, 
the  erew  was  called  together,  and  divided ;  those  who  were  for  going  o«l 
again,  went  to  one  part  of  the  vessel,  the  real  to  anotl|er ;  the  strongesC 
party  was  for  coming  in,  and  the  vessel  was  brou^t  into  thePatuxant.  CL 
Had  you  ordem  to  respeot  partienlar  vessels  1  A.  No ;  we  boarded  one 
and  all.  We  were  prepared  to  take  specie  wherever  we  eoiddflnd  ic 
Ct  What  was  the  station  of  the  prisoner  in  the  Irresistable  1  A.  He  waa 
captain  of  fiMre-top,  and  master's  mate. 

Cross  examined— He  stated,  that  eif^teen  of  the  crew  of  the  Irresietai 
Me  were  set  ailiore  at  Margaritta ;  that  he  did  not  try  to  get  ashore,  be- 
eauee  he  did  not  wish  to  be  drowned,  Ihe  boat  being  leaky  and  full  <»f  men 
and  clothes ;  that  he  was  below  and  drunk  when  the  vessel  was  taken ; 
that  Captain  Ferguson  had  told  them  at  first  he  had  a  commission ;  but 
two  days  after  he  told  them  he  had  not ;  that  after  they  found  there  was 
no  commission,  then  they  determined  to  board  every  thing.  Q.  When 
yen  went  on  board  of  a  veasel,  were  you  not  toM  to  take  nothing  hot 
Spenifh  vt  Portuguese  property  1  A.  Yes;  but  if  we  saw  any  specie,  it 
was  ours.    (St  Had  yov  orders  to  take  money  wherever  found  1    A.  Yea. 
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B»  ttfetod,  tkal  hi  wm  airettvd  in  Baltiuoft,  ud  wa»  told  &•  should  get  RICHlflTCp« 
•  doBw  and  a  qttutor  a  day  while  mttoBding  M  «  witneas.  Jaly,   18191 

John  Dooatd-^Waa  one  of  the  crew  of  the  Creola;  ehipped  at  Balli-     ^_^-,j-^_, 
■om  wider  the  Boeooa  Ayiean  tag,  fiir  a  90  days  craiae ;  at  Bdargaritta  tt^ii^  sitmtsm 
the  veaeel  was  sofal,  and  they  had  none  to  return  boBM  in,  and  were  toM  ^ 

the  govenor  of  Adargaritta  meant  to  prees  them.    Captain  Daniels  had      Chanels. 
toU  aona  of  the  erew,  whom  he  wished  to  eatist  wtch  him  in  the  senrice    ^  JihttL 
«f  VaaeziMla,  to  whieh  he  had  became  attached,  that  if  they  did  not  join  o«nen. 

him,  he  would  hove  them  put  into  the  fort,  ^and  fed  on  bread  and  water. 
Donald  said,  when  he  was  asleep  beh>w,  one  of  the  erew  of  the  Cieola, 
who  roeeupon  the  Teasel,  came  down  to  his  birth,  and  threatened  to  ^low 
out  his  brains  if  he  did  not  join  them  in  going  against  the  Irresistable. 
niey  went  in  two  boats,  and  seized  the  latter  Teseel ;  secured  the  men, 
and  hoisted  sail.  The  officers  of  the  Creola  were  confined  during  the 
mutiny.  Ferguson  and  Black  were  the  leaders.  Ferguson  was  proposed 
oa  the  quarter  deck  of  the  Irresistable  as  captain-— no  one  objeOed,  and 
ha  was  appoioted  officer.  They  had  boarded  a  Spanish  vessel,  with  lojp- 
wood  an  board,  and  took  from  her  (as  he  understood)  $9700  in  specie. 
They  boarded  several  vessels  under  the  Buenos  Ayrean  flag ;  came  across 
ona  of  Petion'k  vessels,  sent  a  boat  aboard  of  her,  took  out  jewelry, 
[there  were  several  articles  of  it  on  the  table.of  the  court)— understood  that 
this  vessel  was  a  pirate,  and  had  no  papers.  They  paid  for  the  water 
taken  from  the  American  vessel,  but  does  not  know  whether  they  paid  for 
opuions  taken  from  the  Dutchman.  CI.  You  never  thought  of  putting  a 
prise-uaster  on  board  of  any  of  the  vessels  you  saw  1  A.  No ;  we  would  not 
have  disturbed  the  vessel. — Being  cross-examined,  said  there  were  orders 
to  respect  American  property,  and  only  to  take  Spanish  and  Portugueec. 

John  IVTFadden — Was  first  lieutenant  on  board  the  Creola  when  she 
was  aeiled  i  gave  the  particular  of  that  transaction }  on  the  ^Mth  of 
Bdarch  the  mutiny  took  place ;  they  seized  all  the  small  arms ;  threatened 
!•  blow  out  the  brains  of  the  officer  on  deck.  M'Padden  was  below  \ 
when  he  went  on  deck,  he  found  fifty  men  armed,  tried  to  pacify  and  quell 
them ;  they  said  they  were  not  going  to  teke  pur  brig,  but  captain  Dan- 
iels', ours  not  sailing  fast  enough ;  he  thought  at  one  moment  he  ahould 
have  quelled  the  mutiny,  but  Black  told  them  they  would  be  strung  on 
the  beach  and  hung  like  dogs ;  they  then  sung  out,  "  as  we  have  begun, 
let  us  go  through  with  U;"  they  to^  all  the  small  arms  firom  ihe  Creola  i 
they  said  all  might  stey  who  chose;  they  wished  none  but  volunteers  | 
only  four  or  tye  remained  behind ;  captein  Daniels'  other  vessel  tried  to- 
pursue  the  Irresistable  next  moaning,  then  in  sight  (about  90  miles  o4) 
from  the  mast  head. 

Being  frirdier  interrogated,  said  the  Creola  had  a  commission  from 
BoBDos.Ayica;  aha  was  regularly  commissioiMd  i  the  crew  shippsd  at 
Baltimore ;  cruise  was  finished  at  Margaritte.  They  did  not  think  them- 
s^es  authorized  fo  teke  a  vessel  under  the  Artigas  i^ ;  on  the  contrary;  , 
he  had  known  the  two  flags  cruise  together.^— Afr.  SUinard-^QL,  Does  mit 
the  commission  expressly  restrict  you  from  taking  South  American  Span- 
ish pri^ietHr  1  A.  Yes ;  it  is  againai  the  property  of  the  suhjecte  of  the 
king  of  Spain. 
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RICHMOND,       Hetirjr  Child— -Had  Uen  the  ini  oAceir  of  the  trreiktable;  vee  belov 

July)  ldl9«     when  the  Creola's  erew  eame  on  board ;  he  attempted  to  go  up  with  tha 

s^^s/'^t^     cutlass,  but  Was  taken  and  confined  j  thejr  told  him,  as  soon  as  things 

United  States  ^^^  arranged,  they  would  give  him  the  boat,  and  let  him  go  ashore. 

Word  was  passed  fore  and  aft  for  every  one  who  wished  to  leave  the  ves* 

Ch^nets       ^^  ^^  ^  ^^  '^^  ^^^^  *  ^^  '^^  nineteen  men  left  it ;  the  boat  was  in  a  leaky 

A  ^th    '      condition — much  baggage  in  it,  but  had  any  more  been  willing  to  go  wiUi 

ana  o    era.    ^^^  ^^  baggage  would  have  been  thrown  overboard.    They  overhauled 

his  and  captain  Daniels*  trunks  for  the  vessel's  commission,  but  finding 

none,  Ferguson  said  he  could  easily  make  papers  for  himself.    When 

the  Irresistable  first  arrived  at  Margvitta,  the  captain  had  taken  all  Ihe 

papers  on  ^ore,- to  deposit  them  at  the  government  house. . 

Captain  Paul — Was  the  commander  of  the  Creole ;  was  asleep  in  the 
cabin  when  the  alarm  was  given ;  was  suffered  to  go  to  the  upper  step  of 
the  gangway  \  was  told  they  did  not  intend  to  injure  his  veeseli  b«t  to 
take  possession  of  the  Irresistable ;  after  leaving  his  vessel,  he  had 
fired  at  them ;  then  went  on  boatd  captain  Daniels'  other  vessel,  which 
chased  them  eight  hours  in  vain.  Captain  Paul  being  asked  the  date  of 
his  commission,  said  the  original  had  been  sent  to  Buenos  Ayres,  but  a 
copy  he  bad  of  it  bore  date  in  September,  1814.  It  did  not  justify  him  ta 
taking  any  but  Spanish  property.. 

Captain  Darnels — Was  the  commander  of  the- Irresistable ;  after  the 
alarm  was  g^iren,  he  waa  ordered  by  the  governor  to  pursue  her,  but  to  no 
purpose  \  her  boat  returned  to  shore  with  twenty  officers  and  men.  The 
Irresistable  had  been  engsged  by  the  govemoc  to  sail  to  Yenezuelain  two 
dayss 

"^  The  evidence  beisg  gone  through,  the  couFt  directed 
the  jury  to  be  kept  together,  aad  adjpumed  till  xMXt 
morning. 

On  Tuesday  morning  .t^e  argument  commenced.  Mr. 
Stanard  addressed  the  jury  about  an  hour.  On  the  part 
of  the  prisoner,  Mr.  Wickham  spoke  about  half  an  hour, 
and  Mr.  Stevenson  about  an  hour.  Mr.  Stanard  closed 
on  the  part  of  the  United  States. 

The  counsel  on  the  part  of  the  United  States  laid 
do^ra  the  law,  and  analyzed  the  evidence;  he  called 
^  '  upon  the  jury,  among  other  things,  to  lend  their 
aid  In  cutting  down  that  system  of  brigandage  which 
was  tarnishing  the  reputation  of  our  country,  and  demoi^ 
alizing  our  seamen.     He  cjted  the  following  passage 
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from  %nkenhoeck*.  to  show  what  was  piraey  as  defined  RICHM^D, 

.       ..     ,  r      ^  July,  1819. 

by  the  laws  of  nations :  ^^rv-^^ 

.  ^*  We  call  firates  and  plunderers  those  who,  without  the  Uniud  sutcc 
anthorizatioQ  of  any  sovereign,  Gommit  depredations  by     ^^J'  , 

sea  <Nr  land,"  &C.  d&e.  and  othcra. 

The  ooQjQsel  on  the  other  side  contended,  that  the 
words  of  the  act  of  oongress  were  too  vague  and  loose  to 
authorize  the  jury  te  dip  their  hands  in  the  blood  of  a  fet 
low  citizen ;  that  piracy  was  a  general  term,  net-clearly 
nor  sufficiently  defined  in  the  laws  of  nations  ^  thai  Ihs 
great  &ther  of  the  church,  to  whom  you  would  look  for  • 
de&nitioni  gave  no  satisfiEU^tion  upon  it.    What  says  Gko- 
tins?    Not  (Hie   syllable.    Pufisndorf?    Profoundly  si- 
lent.    What  Barbeyrac7   Dom^t?   Rutherford?    Moih 
tesquleu  1    Wolfins  ?    Yaltel }    Not  a  solitary  word  by 
way  of  definitioii ;  and  the  reason  was,  that  it  had  been 
left  to  the  mimicipal  laws  ^  of  different  countries  to  de^ae 
it,  and,  therefore,  the  law  of  nations  bad  not.    We  have 
only  the  definition  of  one  Dutchman,  Bynkershoeck ; .  and 
efien  with  that .  his  cpmmentator,  Du  Ponceau,  had  esE* 
pressed  his  dissatisfaction*    And  yet  the  jury  were  to  sfty 
upou  their  oaths  that  piracy  had  been  defined  by  the  law 
of  nations.    Why  did  not  congress  do  their  duiy,  in 
ihe  exercise  of  their  constitutimal  powers^,  and  make  a 
rule  which  might  be  undei^stood  by  the  judiciary  of  the 
country  ?    If  they  had  faUed  in  doing  their  duty,  it  was 
their  own  look  out ;  but  surely  no  jury  would  take  vegi^tk 
themselves  to  say,  by  their  verdict,  the  law  had  been 
defined,  when  it  was  not ;  or  upon  such  vague,  general 
expressimiSi  take  the  -life  of  a  fellow  citizen*    The  coun- 
sel, by  way  of  imalogy,  attempted  to  show  that  if  coot- 
gress  had  referred  to  other  cases  as  defined  by  the  law 
of  nations,  as^  territorial  jurisdiction,  the  ri^bt  of  seaj ch. 
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RICHMOND,  iccj  how  diMMdant  the  wriierfl^  and  how  miMttied  ilie 
July,  1819.    j^^j^j^^  ^^  iip^Q  fj^Q  subject.    Meoi  too^  highly  distio- 

V&ited  Statet  guisbed  in  this  country,  had  differed  upon  the  deftni- 
^^^' ,  tion  of  piracy.  The  gentleman  who  preeided  in  that 
and  others,  court,  bad,  in  another  place,  (in  congress,)  in  the  case  of 
Jonathan  Robbins,  declared  that  not  only  an  actual  rob- 
bery, but  cruising  on  the  high  seas  without  a  commie-^ 
sion,  and  with  an  intent  to  rob,  was  piracy.  Whereas 
DOW,  the  United  Stales'  Attorney  says  actual  robb^y  is 
necessary  to  constitute 'the  offence.  Reference  was  also 
had  to  %l^  constitution,  by  which  congress  is  to  define  pi- 
racies and  felonies  conunitled  on  the  high  seas,  and  of* 
fences  against  the  law  of  nations,  to  show  that  the  fi>r« 
mer  are  distinguished  from  the  latter,  as  if  not  ranked 
among  the  "  ofienees  against  the  law  of  nations.'*  The 
evidenoe  was  then  analyzed,  and  commented  on. — ^It  was 
the  testimony  of  aeeompUces,  (alwa3rs  susfrieious,)  and 
here  brought  fiom  duresse  of  a  jail,  taking  its  colour 
ftem-  the  hopes  and  fears  of  the  witnesses.  It  was  at« 
tempted  to  be  proven  that  they  had  contradioled  them* 
selves,  and  each  other — that  there  was  no  satisfactory 
evidenee  of  this  being  a  Spanish  Tessel,  as  charged  in  the 
indiotttent — that  this  act  of  congress  was  passed  but 
tea  days  faefor«  they  left  Margaritta :  they  eouM  not  have 
known  of  it ;  and  therelbre  it  is,  as  to  them,  in  the  light 
ef  an  s^  f9St  facta  law,  &c.  d&e.  A  particular  and  pa- 
thetic appeal  Was  made  in  filTottr  of  Poole,  who  had 
served  gallantly  in  the  n&vy  of  his  country  during  the 
late  wan  . 

Bfr.  Stanard  replied  to  both  gentlemen  at  considerable 
length.  He  denied  the  vagueness  which  was  ascribed  to 
(he  law  of  nations  on  the  subject  of  piracy,  and  the 
other  points  touched  upon.    He  supported  the  authority 
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0f  BfakMhoeck    TftUel,  k  i.  oh.  10.  had  deBoimeea  itlCHM'Nl>, 
"  all  yillaios  who  by  the  quality  ftod  habitual  firequeiicy    ^^*  ^^^^" 
el  Uieir  csko^  Tiolale  all  public  adcurity,  and  declare  Umted  8mt$ 
tbwttelres  eoemiea  ci  the  huinan  race.    Thus  piratea     ^'  . 
ue  bioue^  to  the  gibbet  by  the  first  ioto  whose  hands    wd  9tim% 
they  &U  P     BhickBtooe,  the  Tade  Mecum  of  all  the 
lawyers,  says,   '^A  pirate  is  an  enemy  of  the  human 
laee."    Even  if  writers  on  the  law  of  nations  had  adopt* 
ad  difieiceiii  definitieiis  of  piracy,  where  was  the  definition 
of  il  that  would  not  embrace  the  ease  of  these  men-^ 
whose  lawless  depredations  came  up  to  any  definition  of 
it  whidi  had  erer  been  gvr&n  ?    After  develophig  this 
idea  ^rilh  great  foite,  and  ridiculing  the  pretensions  that 
had  bosn  suggested,  that  these  men  had  the  right,  under 
the  conimisrion  belonging  to  the  IrreststaUe,  to  capture 
Spanish  pioperty,  he  returned  to  the  anidysis  of  the  tes« 
tuttooy ;  he  showed  why  the  testiauMy  0(  accomplices 
shoidd  be  veoeifed ;  otherwise  the  most  atrocious  offenses 
sue^  escape  with  impiwifcy.    He  concluded  by  a  strong 
appeal  to^he  jury  in  &touar  of  the  law^r-^ihat  the  henour 
of  our  cevmtry  required  that  the  law  should  be  put  in 
fiuce  against  brigands  who  not  only  sailed  firom  its  waters 
to  oollect  plimderybul  retoroed  tolhem  as  the  scene  fi>rits 
paititioBi,  and  as  a  sanotuary  wheee  they  expected  to  es^ 
cape  the  punishment  of  their  crimes. 


OHAnOE  OP  THE  COURT. 

The  court  then  charged  the  jury  in  anhstanee  ihat  the 
priflOfier  al  the  bar  was  infficled  for  cruising  ou  the  high 
seas  without  any  commissiou,  and  boaarding  and  plunder 
kig  a  Spanirii  vessel  or  vessels,  belonging  to  some  jiower 
to  the  jurori^  unknown,  and  piratically  taking  out  of  such 
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^S^T*'  ^^^^^  *  *""^  ^^  ttion^y,  Ijrhich  the  4re#  divided  among 
sj^^.^    themselves.      The    essential   objectfii   ot  inquiry  were,. 
United  States  whether  the  prisoner  at  the  bar  was  engaged  in  snch , 
Chapels      ^^^  without  a  commission  ;  whether  the  robberjr  ehai^- 
ttnd  oihert.    ed  in  the  indictment  was  committed  by  him  and  others  so 
^    <;ruising  as  aforesaid;  and  whether  the  fact  amouated  to 
piracy  under  the  act  of  congress. 

The  fact  of  cruising  and  plundering  the  Spanish  vessel 
was  proved  by  the  testimony  of  accomplices,  and  it  was 
contended  by  the  coHnsel  for  the  prisoner  that  tbey  wen 
totally  unworthy  of  credit 

It  is  iindoubtedly  true^  that  the  testimony  of  accompli- 
ces is  to  be  lieard  with  suspicion  ;  and  if  their  tetttmony 
nhoidd  be  improbable,  or  contradicted  by  chfcnmstances, 
t)r  by  other  testimony,  the  jury  might  justifiably  discredit 
it ;  but  if  all  the  circumstances  of  the  case— circumstanoes 
which  could  not  be  mistaken  or  misrepresented^  corrobo- 
rated the  testimony  of  the. accomplice,  and  in  fact  were 
merely  connected  by  that  testimony,  it  would  be  going 
too  far  to  say  that  the  facts  supplied  by  the  witness  were 
to  be  disregarded  because  he  was  an  accomplice.  But 
in  this  case,  one  of  the  witnesses,  Donald,  bad  been  ac- 
quitted by  the  grand  jury,  because  he  was  forced  on 
board  the  vessel,  and  his  testimony  concurred  with  that  of 
the  other  witnesses  in  all  that  was  materiaL 

If  the  robbery  was  committed,  their  next  inquiry  would 
be,  whether  the  vessel  committing  it,  sailed  under  a  law- 
ful commission. 

There  was  not  only  no  testimony  whatever  of  a  com- 
mission, but  all  die  facts  giv«i  in  ei^ideuoe  were  totally 
incompatible  with  the  idea  of  sailing  under  any  authority 
whatever.    The  crew  of  one  vessel  had  mutinied^  seised 
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anottier  vessel^  and  pfoceedad  on  a  cruise  under  officers  hichm^nd^ 
rieoted  by  tibemsel^es*  ^.^ij!^^ 

The  question  whether  the  case  came  within  the  act  of  united  statet 
eongress,  was  one  of  more  difficulty.  It  was  impossible  ^- 
Ihat  the  act  could  apply  to  any  case  if  not  to  this.  The  and  others. 
case  was  undoubtedly  piracy  according  to  the  understand* 
ing  and  practice  of  all  nations.  It  was  a  ease  in  which 
all  nations  surrendered  their  subjects  to  the  punishment 
wbich  any  government  might  inflict  upon  them,  and  one 
in  which  all  admitted  the  right  of  each  to  take  and  exer- 
cise jurisdiction.  Yet  the  standard  n^ferred  to  by  the  act 
of  ccmgress^  as  expressed  in  that  act,  must  be  admitted  to 
be  80  vague  as  to  allow  of  some  doubt.  The  writers 
on  the  laws  of  nations  'give  us  no  definition  of  the  crime 
of  piracy.  ^  Under  ^e  doubts  arising  from  Xhis  circum- 
stance, the  court  recommended  it  to  the  jury  to  find  a  spe- 
cial verdict,  which  might  submit  the  law  to  the  more  de- 
liberate consideration  of  the  court. 

The  jury  retired  but  for  a  few  moments,  and  brought 
in  a  special  verdict. 

A  jury  was  then  impannelled,  and  the  case  of  ten  others 
of  the  crew  (charged  in  the  same  indictment)  was,  with 
their  consent,-  submitted  at  once  to  trial ;  the  evidence 
gone  through,  and  the  jury  returned  the  following  special 
verdict : 

We  of  the  jury  find  that  the  prisoners,  Bailey  DuRey, 
William  Chappels,  alias  William  Chappel,  Daniel  Phil- 
lips, James  Thomas,  alias  ^T^^mes  West,  Daniel  Livingston, 
Luke  Jackson,  Stephen  Sydney,  Peter  Nelson,  Isa^c 
Sales,  aud  Peter  Johnson,  were,  in  the  month  of  March, 
1819,  part  of  the  crew  of  a  private  armed  vessel  called 
the  Oreofct,  (commissioned  by  the  government  of  Buenos 
Ajrres,  a  colony  then  at  war  with  Spain,)  lying  in  the 

Vol.  II.  28 
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RlCEOrND,  port  of  Margaritta :  tkat  in  tht  month  of  Mavob.  18ML  the 

Jnlv     1819      "^  **  ' 

^*  '  said  prisoners  and  Others  of  the  crew  matihuodyOODfittedtbefr 
United  States  officers,  left  the  vesseli  and,  in  the  said  port  of  Margarltta, 
'''  seized  by  violence  a  vessel  called  the  Irresistable,  a  ptt^ 
aad  others,  vate  armed  vessel  lying  in  that  port,  commissioned  by  th^ 
government  of  Artigas,  who  was  also  at  war  with  Spagi ; 
that  the  said  prisoners  and  others  having  so  possessed 
themselves  ot  the  said  vessel,  the  IrresistaUe,  aj^iointed 
their  officers,  proceeded  to  sea  on  a'  cruise  without  any 
doeament  or  commission  whatever,  and  while  <m  that 
cruise,  in  the  month  of  April,  1819,  on  the  high  sea^  com- 
mitted the  offence  charged  in  the  indictment,  Iqr  thepUm- 
der  and  robbery  of  the  Spanish  vessel  therein  mentioned. 
If  the  plunder  and  robbery  aforesaid  be  piracy  under  the 
act  of  the  congress  of  the  United  States,  entitled.  '*  an  act 
to  protect  the  commerce  of  the  United  States,\nd  punish 
the  irime  of  piracy,"  then  we  find  the  said  prisoners  sever- 
ally and  respectively  guilty.  If  the  plunder  and  robbery- 
above  stated,  be  not  piracy  under  the  said  act  of  congress, 
then  we  find  them  not  guilty. 

JOHN  a  GAMBLE,  ^Fbremm. 
•The  court  then  adjourned. 


SUPREME  COURT,  U.  S. 
February  Term,  1820. 

case  was  argued  before  the  Supreme  CSourt  at 
term  by  the  Attorney  General  for  the  U.  &  and  Mr.  Web* 
ster  for  the  Prisoners. 

$[r.  Justice  Siory  delivered  the  opinion  of  ibe  Comf. 
The  act  of  congress  upon  which  this  indictment  is  fomided 
INK)vides,  <<  thai  if  any  person  or  persons  whatsoever  shall, 
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xipoipk  tbo  high  8oa%  cpjpasik  the  crime  of  piracy,  %b  dafioed  RICHirND, 
hf  M^^e  \^^  of  nations,  an4  9uch  ofiipQder  or  offenders  shall        ^'  ^^^^' 
be  bsougbt  into^  or  found  in  the  United  Statei^  every  sudx  u^o^^aTsaliM 
offender  or  oQenders  shall,  upon  conviction  thereof,  &c.  ba         t. 
punished  with  death."  aS^lra. 

The  first  ppint  made  at  the  bar  is,  whether  this  enact- 
ment be  a  constitutional  exercise  of  the  authority  delegat- 
ed to  congress  upon  the  subject  of  piracies.  The  constitu- 
tion declares  that  Congress  shall  have  power  '^  to  define 
and  punish  piracies  as  felonies  committed  on  the  high 
seas,  and  ofiencea  against  the  law  of  nations."  The  ai^u- 
nient  which  has  been  urged  in  behalf  of  the  prisoners  is, 
tha(  congress  is  bound  to  define  in  terms  the  ofience  of  pi- 
racy, and  is  not  at  liberty  to  leave  it  to  be  ascertained  by 
jyididal  interpretation.  If  th^  argument  be  well  founded, 
it  seems  admitted  by  the  counsel,  that.it  equally  applies  to 
the  8th  9ec.  of  the^act  of  congress  of  1790.  ch.  9.,  which 
declares  that  robbery  and  murder  committed  on  the  high 
seas  shall  be  deem^  piracy ;  and  yet,  notwithstanding  a 
series  of  contested  adjudications  on  this  section,  no  doubt 
has  hitherto  been  breathed  of  its  conformity  to  the  con- 
stitution. 

In  our  judgment  the  construction  contended  for  proceeds 
upon  too  narrow  a  view  of  the  language  of  the  constitu- 
tion. The  power  given  to  congress  is  not  merely  "  to  de- 
fine and  punish  piracies ;"  if  it  were,  the  words  **  to  de- 
fine" would  seem  almost  superfluous,  since  the  power  to 
punish  piracies  would  be  held  to  include  the  power  of  as- 
certaining and  fixing  the  definition  of  the  crime.  And  it 
has  been  justly  observed,  in  a  celebrated  commentary, 
that  the  definition  of  piracies  might  have  been  Wt  with- 
out inconvenience  to  the  law  of  nations,  though  a  legisla- 
tive definition  of  them  is  to  be  found  in  roost  jnunidpal 
codes.  Biit  the  power  is  also  given  ''  to  define  and  pon-* 
ish  felonies  on  the  high  seas,  and  oflbnces  against  the  law 
of  nations."    The  term  ^  felonies,"  hts  been  8uptx>ied,  in 
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RICHMOND,  the  same  work,  not  to  have  a  very  exact  and  determinate 
Jaiy,  1819    m^^^ij^Qg  Jq  relation  to  offences  at  the  cmnmon  law  conn- 
United  States  ™i^ted  within  the  body  of  a  county.    However  this  may 
y.         be,  in  relation  to  offences  on  the  high  seas,  it  is  necessarily 
Chapels,     somewhat  indeterminate,  since  the  term  is  not  used  in  th^ 
crimfnal  jnrisprudence  of  the  admiralty  in  the  technical 
sense  of  the  common  law.    Offences,  too,  against  the  law 
of  nations,  cannot  with  any  accuracy  be  said  to  be  com- 
pletely ascertained  and  defined  in  any  public  code  recog. 
nizejl  by  the  common  consent  of  nations.    In  respect, 
therefore,  as  well  to  felonies  on  the  high  seas,  as  to  offen- 
ces against  the  law  of  nations,  there  is  a  peculiar  fitness 
in  giving  the  power  to  define  as  well  as  to  punish  :  and 
there  is  not  the  slightest  reason  to  doubt  that  this  consid- 
eration had  very  great  weight  in  producing  the  phraseolo- 
gy in  question. 

But  supposing  congress  were  bound,  in  all  the  cases  in- 
cluded in  the  clause  under  consideration,  to  define  the  of- 
fence, still  there  is  nothing  which  restricts  it  to  a  mere  log- 
ical enumeration  in  detail  of  all  the  facts  constituting  the 
'  offence.    Congress  may  as  well  define  by  using  a  term  of 

a  known  determinate  meaning,  as  by  an  express  enumera- 
tion of  all  the  particulars,  included  in  that  term.  That  is 
certain  which  by  necessary  reference  is  made  certain. 
When  the  act  of  1790  declares,  that  any  person  who  shall 
commit  the  crime  of  robbery  or  murder  on  the  high 
seas,  shall  be  deemed  a  pirate,  the  crime  is  not  less  clear- 
ly ascertained  than  it  would  be  by  using  the  definitions  of 
these  terms  as  they  are  found  in  our  treatises  of  the  com- 
mon law.  In  fact,  by  such  a  reference  the  definitions  are 
necessarily  included,  as  much  as  if  they  stood  in  the  text 
-  of  the  act..  In  respect  to  murder,  where  "malice  afore- 
thought" is  of  the  essence  of  the  offence,  even  if  the 
common  law  definition  were  quoted  in  express  terms,  we 
should  still  be  driven  to  deny  that  the  definition  was  per- 
fect, since  the  meaning  of  "  malice  aforethought"  would 
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ranaiB  to  be  gathered  from  the  common  lav.     There  RICHMOND, 
would  then  be  no  end  to  our  difficulties^  or  oUr  definitions,    ^'^'  ^®^^* 
for  each  would  involve  some  terms  which  might  still  re-  n^J^TTlJjlg 
qiiire  some  new  explmation.    Such  a  construction  of  the         t. 
constitution  is,  therefore,  wholly  inadmissible.     To  define    J^^^^' 
piracies,  in  the  sense  of  the  constitution,  is  merely  to  enu- 
merate the  crimes  which  shall  constitute  piracy ;  and  this 
may  be  done  either  by  a  reference  to  crimes  having  a 
technical  name,  and  determinate  extent,  or  by  enumera^ 
ing  the  acts  in  detail  upon  which  the  punishment  js  in- 
flicled. 

It  is  next  to  be  considered  whether  the  crime  of  piracy 
is  defined  by  the  law  of  nations  with  reasonable  certainty. 
What  tiie  law  of  nations  on  this  subject  is,  may  be  ascer- 
tained by  consulting  the  works  of  jurists,  writing  profes- 
sedly on  public  law,  or  by  the  general  usage  and  practice. 
of  nations,  or  by  judicial  decisions  recognizing  and  enforc-' 
ing  the  law..  There  is  scarcely  a  writer  on  the  law  of  na-  ^ 
tions  who  does  not  allude  to  piracy  as  a  crime  of  a  settled 
and  determinate  nature ;  and  whatever  may  be  the  diver- 
sity of  definitions  in  other  respects,  all  writers  concur  in 
holding,  that  robbery,  or  forcible  depredations  upon  the 
sea,  animafurandi^  is  piracy.  The  same  doctrine  is  bold 
by  all  the  great  writers  on  maritime  law  in  terms  that  ad- 
mit of  no  reasonable  doubt.  The  common  law,  too,  recog- 
nizes and  punishes  piracy  as  an  ofience,  not  against  its  • 
own  municipal  code,  but  as  an  oifence  against  the  law  of 
nations,  (which  is  part  of  the  common  law,)  as  an  offence 
against  the  universal  law  of  society,  a  pirate  being  deem- 
ed an  enemy  of  the  human  race.  Indeed,  until  the  stat- 
ute of  28  Hen.  8.  di.  16.  piracy  was  punishable  in  Eng- 
land only  in  the  admiralty,  as  a  civil  law  offence ;  and 
that  statute,  in  changing  the  jurisdiction,  has  been  univer- 
sally admitted  not  to  have  changed  the  nature  of  the  of- 
fence. Sir  Charles  Hedges,  in  his  charge  at  the  Admiral- 
ty Sessions,  in  the  case  of  Rex  v.  Dawson,  6  State  Tr.,  de- 
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EICHM'ND,  clare4  in  emphatic  terms,  thai  ^'  piracy  is  only  a  sea  tena 
July,  1819.    f^j  robbery  ;  piracy 'being  a  robbery  committed  within  the 

V^Mi^XM  j^isdiction  of  the  admiralty."  -Sir  Leoline  Jenkins,  too, 
y.  on  a  like  ocqasion  declared,  that  <<  a  robbery,  when  com- 
Chapels,  mitted  upon  the  sea,  is  what  we  call  piracy,'*  and  he  cited 
^  ^*'  the  civil  law  writers,  in  proof.  And  it  is  manifest  from 
the  language  of  Sir  Wm.  Blackstone,  in  his  comments 
tipon  piracy,  that  he  considered  the  common  law  defini- 
tion as  distinguishable  in  no  essential  respect  from  that  of 
the  law  of  nations.  So  that,  when  we  advert  to  writers 
on  the  common  law  of  nations,  we  shall  find  that  they 
i|ni  versally  treat  of  piracy  as  an  ofiiance  against  the  law  of 
niLtiona,  and  that  its  true  definition  by  that  law  is  robbery 
upon  'the  sea.  And  the  general  practice  of  all  nations  in 
punishing  all  persons,  whether  natives  or  foreigners,  who 
have  committed  this  ofience  against  any  person  whatso- 
ever with  whom  they  are  in  amity,  is  a  ccmelusive  proof 
that  the  ofifence  is  su{q>osed  to  depend,  not  upon  the  par- 
ticular provinons  of  any  municipal  code,  but  upon  the  law 
of  nations,  both  for  its  definition  and  punishment.  We 
halFe,  therefore,  no  hesitation  in  declaring  that  piracy,  by 
the  law  of  nations,  is  robbery  upon  the  sea,  and  that  it  is 
sufficiently  and  constitutionally  defined  by  the  law. 

Another  point  has  been  made  in  this  case,  which  is,  that 
the  special  verdict  does  not  contain  sufficient  fiicts  upon 

tf  which  the  court  can  pronounce  that  (be  prisoner  is  guilty 

of  piracy.  We  are  of  a  different  opinion.  The  i^)ecial 
verdict  finds  that  the  prisoner  is  guilty  of  the  plunder  and 
robbery  charged  in  the  indictment,  and  finds  certain  addi- 
tional facts,  from  which  it  is  most  manifest  that  he  and  his 
associates  were,  at  the  time  of  committing  the  offence,  free- 
booters upon  the  sea,  not  under  the  acknowledged  auttior- 
ity,  or  deriving  protection  frpm  the  flag  or  commission  of 
apy  government.  If,  under  such  circumstances,  the  of- 
fence be  not  i^racy,  it  is  difficult  to  conceive  any  which 
would  more  co^npletely  fit  the  definition. 
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LA  WRENCEBURG  (Indiana),  MARCH,  1820. 
77l6  CommanweaUh 

▼8.  V    MtJRDER. 

Afnctsa-F\itter, 

Before  Judge  Eggleaon. 

Amos  Lane  and  John  Test^  Esqrs,^  for  the  proseAition« 

Charles  Dowef/^  Joseph  S,  Benhamy  Daniel  J^  Castcell, 

WUliam  C.  Drew^  Samuel  Q.  Richardson^  and  Merril 

« 

C  Craiffj  Esqrs.^  for  the  priscmer. 

The  prisoner  was  charged  with  the  murder  of  Palmer 
Warren. 

EVIDENCE. 

The  circomstaDces  were  briefly  these : — Fuller  hady  for  some  con<^ 
siderable  ttDoe  prior  to  the  murder  of  Warreo,  been  attentive  to  a 
joong  ladj,  who  was  residing  with  her  uncle  in  Lawrencebarg ;  about 
the  last  of  November,  1819,  Fuller  left  this  place  for  BrookviUe^ 
while  there,  the  unfortunate  deceased  commenced  an  intimacy  with  the 
yonnff  lady  to  whom  Fuller  had  been  attached  \  their  intimacy  le- 
snltea  in  an  engagement  of  marriage,  which  was  to  have  been  con- 
summated on  the  fatal  10th  of  January,  1820.  It  appeared  in  evi- 
dence, that  about  the  middle  or  last  of  December,  Fuller,  then  at 
Brookville,  received  a  letter  in  the  hand-writine  of  Warren,  and 
signed  by  the  young  lady^  enclosing  a  ring,  in  whicn  she  renounced  all 
feelings  of  attachment  towards  him,  and  returned  him  the  ring  ^hich 
she  had  Kceived  from  him  in  pledge;  that,  after  the  receipt  of 
this  letter,  Fuller  appeared  gloomy  and  melancholy.  On  IViday,  7th 
Jannary,  he  left  Brookville  on  foot,  and  arrived  in  Lawrenceburg  in 
the  evening  of  that  day-;  after  changing  bis  wet  clothes  (having 
rained)  be  went  into  the  house  of  the  young  lady's  uncle,  next 
to  Mr.  Cobum's  hotel,  where  he  put  up,  and  was  there  frequently  be- 
tween the  time  of  his  arrival  and  the  ^ay  of  the  murder.  Meeting 
Warren  at  the  hoase,  he  several  times  attempted  to  quarrel  with  him, 
which  Warren  declined.  On  Saturday.  8th  January,  it  appeared  that 
Filler  iKnTOWed  a  pair  bf  pistols  with  the  avowed  design  of  shooting 
at  a  mark*  in  which  amusement  he  requested  several  young  men  to  * 
participate ;  on  the  afternoon  of  that  day,  he  asked  a  Mr.  Hitchcock  if 
be  woold  go  oat  and  bunt  with  him ;  <he  leplled  that  he  wool^  and 
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LAWH'NCfi-  would  go  for  his  ^o  \  Fuller  answered)  t  do  not  hunt  with  guns,  bnt 
BURQ,       with  pistols.    Od  dunda]r»  9th  ^aniram  Fuller  seemed  cool  and  col- 
March,  1890.  lected,  talked  on  various  subjects  with  his  fallow- boarders,  and  de- 
K^^'^t^^^i^     dared  he  had  no  pretensions  to  the  yoang  lady  in  question.    On  Mon- 
The  Com'ih    ^'^  morning*  lOth  Januafy»  he  asked  Mr.  Hitchcock,  then  up  in  his 
^  room  Ut  the  hotelt  what  was  the  best  way  to  load  a  pistol,  and  the 

Fuller  Burest  way  to  kill ;  and  observed,  I  am  afraid  that  this  pistol  has  not 
enough  powder  in  it ;  how  shall  I  shoot  it  ofl*  so  as  not  to  be  heard  % 
[It  must  be  observed  that  Warren^s  office  is  under  the  same  roof  with 
Coburn's  hotel.]  Fuller  went  down  stairs,  and  shortly  after  came  up, 
saying,  I  have  shot  it  ofi)  and  no  person  heard  me. .  Fuller  then  loadc^ 
the  pistols  with  powder  and  four  slugs  each  ;*  Hitchcock  told  him  he 
hoped  he  had  no  evil  designs ;  Fuller  replied,  **  I  have  not,  but  1  will 
show  you  some  fun."  Fuller  then  put  on  a  great  coat,  which  he  had 
borrowed  from  Mr.  Cobum,  and  feeling  if  it  had  pockets,  he  put  one 
pistol  in  each  pocket  of  the  coat,  and  walked  down  stairs,  having  pre- 
viously asked  Hitchcock  if  he  could  discover  that  he  had  pistols.  It 
Appeared  further  in  evidence,  that  Fuller  left  the  boose,  came  back, 
and  went  out  again ;  he  was  seen  by  Mr.  Farrar,  who  was  standing  in 
-  the  door  of  his  house,  next  but  one  to  Warren's  office,  to  come  out  of 
Coburn's  bar-room  about  a  yard  behind  Warren,  who  unlocked  the 
door  of  his  office,  and  entered,  followed  by  Fuller ;  in  about  three- 
fourths  of  a  minute  Mr.  Farrar  heard  the  report  of  a  pistol  in  War- 
ren's office,  instantly  ran  there,  and  attempting  to  open  the  door,  ft 
was  stopped  by  something,  and,  looking  down,  he  discovered  the  body 
of  Warren,  lying  crosswise  the  door.  He  pushed  open  the  door, 
and  upon  entering  the  office,  discovered  Fuller  standing  beside  the 
^body,  and  the  room  filled  with  smoke  and  the  smell  of  powder;  War- 
•  Ten  was  not  yet  dead,  but  strugglio?  in  the  last  agonies.  Mr.  Farrar 
seized  hold  of  Fuller,  exclaiming,  *^Good  heavens  !  Fuller,  is  it  possi- 
ble you  have  done  this?"  Fuller  replied,  **I  am  a  man,  and  have 
acted  the  part  of  a  man !  I  have  been  ridding  the  earth  of  a  vile  rep- 
tile !  I  ^fory  in  the  deed !"  The  pistols  were  found  lying  on  the 
counter  m  the  office,  one  discharged  of  its  contents,  the  other  still 
^  charged.    A  writing  was  found  on  the  floor,  the  substance  of  which 

was,  that  Warren,  in  the  presence  of  the  Almighty  God,  swore  to  re- 
nounce all  pretensions  to  the  young  lady,  and  acknowledge  himself  to 
be  a  base  liar  and  a  scoundrel !  Fuller  said,  after  his  arrest,  that  he 
had  presented  this  paper  to  Warren,  desiring  him  to  sign  it ;  he  re- 
fused; he  then  offered  him  a  pistol,  bidding  him  defend  himself  like 
a  man ;  this  Warren  also  refused ;  and  that  he  then  shot  the  cowardly 
rascal.  The  body  of  Warren  was  pierced  with  a  wound  just  below 
the  pap  of  the  left  breast.  It  does  not  appiear  that  Warren  had  ever 
taken  any  undue  advantage  of  Fuller,  or  even  spoke  a  disrespectful 
word  of  him  to  the  young  lady  or  any  other  person. 

The  auihori-  An  application  was  made  by  the  counsel  for  the  pris- 
lectod^in  c!l!  ^"®'  ^^  postpone  the  case  to  the  next  term :  they  filed 
Cas.,  voi.i.p.  an  affidavit  in  the  usual  form,  stating  the  absence  of  ma- 
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terial  witnesses,  whose  attendance  they  expected  to  be  able  LAWR*NCB 
to  procure  at  the  next  term  of  this  coart    After  a  short  ar-  j^tach   ik», 
gument  by  the  counsel,  the  court  overruled  the  motion  for  a    s^v^ 
postponement,  on  the  ground  the  affidavit  did  not  state  Tl^e  Comlh 
the  facts  the  absent  witnesses  were  expected  to  prove.  FulUr. 

Another  motion  was  then  made  for  continuance,  by  the 
counsel  for  the  prisoner,  on  affidavit  of  the  fact  that  popu- 
lar prejudice  ran  so  higlfllhat  the  prisoner  could  not  have 
a  fair  trial.    The  opinion  of  the  court  was,  that  if  the  fact 
thus  stated  came  to  the  knowledge  of  the  prisoner  subse-  ^^^J^^^ 
quent  to  the  former  motion  for  a  continuance,  they  would  roi  'i.  p.  489. 
liste^ffl  it ;  but  as  it  does  not  appear  that  it  did^  the/uo-  ^^Jy^oritie*^ 
tion  is  overruled.    The  defence  set  up  on  the  trial  was  in^  there  ooUect- 
sanity.    It,  however,  appeared  in  evidence,  that,  the  priso- 
ner had  been  thought  by  those  witnesses  who  had  seen 
him,  to  be  more  gloomy  and  melancholy  than  usual,  and 
as  if  something  disturbed  his  mind ;  but  nothing  like  iiv* 
sanity  was  made  out.     After  a  long  and  patient  hearing 
of  the  testimony,  which  was  very  consistent  and  positive, 
and  after  an  able  defence  by  the  prisoner's  counsel,  the 
jury  retired,  and  in  about  two  hours  returned  into  court 
with  a  verdict  of  guiUy,    On  Saturday  -morning  the  sen- 
tence of  the  court  was  passed  by  his  honor  Judge  EggUs^ 
ton^  that  the  prisoner  at  the  bar  be  remanded  to  his  place 
of  confinement,  and  be  thence  conducted,  on  Friday,  Slst 
March,  inst.  to  the  place  of  execution,  and  be  there  hanged 
by  the  neck  until  he  be  dead.    Puller  preserved  through-' 
out  his  trial,  and  at  the  time  the  judge  pronounced  ip  him 
his  awful  doom  that  his  days  were  numbered^  a  stern,  m*  • 
flexible  countenance. 

He  was  executed. 


«• 
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SUPREME   COURT. 

HAMPSHIRE,  (Mass.)  SEPT.  TERM,  1816. 

TXe  Corrith  ] 

vs.  >   Murder. 

Qeorge  Bawen.  J 

Bresent — ^Honourable  Isaac  Parker^  Chief  Justice. 

Charles  Jackson,    )  Associates 
Samuel  Putnam,   ^Associates. 

MwUm,  Attorney  General,  for  Commonwealth. 
Boies  and  Lyman,  for  the  Prisoner. 

To  eimntel  The  prisoner  was  arraigned  for  the  murder  of  Jooa- 
^Mmmit  8ui-**  *^^  Jewett,  by  counselling  and  aiding  him  to  hang  him- 
eide,  aod  he  self  in  prison,  to  avoid  the  ignominy  of  a  public  ezecu- 
frin  TnlZi!  tion,  to  Which  he  had  been  sentenced  for  the  murder  of 

quenea  there-  his  father.  ' 
Oi|  the  coun- 

■ellor  18  guilty  The  indictment  contained  two  counts.  The  first  al- 
^Th*"**'  leged  that  one  Jonathan  Jewett,  in  the  night  time  of  the 
•umption  of  8th  of  November,.  1816,  at  Northampton,  murdered  him- 
erimifmi  *ad-  ^^  ^^  hanging  himself  3  and  that  the  prisoner,  Bowen, 
Tioe  ha8  the  before  the  said  self  murder,  on,  &c.  at,  d&c.  feloniously, 
•ffeet  intend-  ^^'  ^^  counsel,  hire,    persuade,  and  procure  the  said 

•d  by  the  ad-  Jewett  the  said  felony  and  murder  of  himself,  to  do  and 
Tiier.  .     .  "^  ^  ' 

^'Commit,  d&c. 

The  second  count  alleged  that  the  prisoner  murdered 

the  said  Jewett  by  hanging  him,  against  the  form  of  the 

statute,  &c;  *       • 

EVIDENCE. 

The  facta  of  the  case  appeared  as  follows :  Cephas  Clap,  the  keeper 
of  the  jail  in  Northampton,  where  Jewett  had  been  confined,  aaidi  ha 
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had  frequently  heard  Bowen  and  Jewett  eonveniag ;  that  Bowen  wooM 
aay,  '*  If  you  are  sentenced,  jokl  will  be  hung,  yon  will  theii  go  there  (al- 
luding to  the  place  of  ezeeauoo)**-if  ydU  let  them  haeg  you,  yoa  are  a 
d  d  fool ; — I  had  rather  hang  myself  twice  than  be  hung  once/'  They 
used  to  talk  mysteriously  together;  Bowen  would  say,  "Will  you  do 
itV  Jevatt  would  reply,  *'It  can't  be  done."  Answer,  "It  can;  I 
would  make  a  string  of  my  bed-ticking,  and  hang  myself  to  these  grates 
in  five  minotes."  Bowen  was  not  in  the  same  room  with  Jewett,  but  in 
the  next  department  Witness  heard  the  advice  frequently  repeated ;  hot 
Jewett  said,.  Bowen  could  not  hang  himself  in  his  room — Boweii  told  him 
not  to  mind  what  the  cleagymaa  said,  for"  it  was  alld  ■  d  nonsense; 
Ibff  there  was  no  hell — he  could  not  die  but  once,  and  then  it  was  all 


It 


over. 

Cross  examined. — Talked  ofVen  with  Jewett  about  his  hanging  himself; 
told  him  it  was  as  bad  to  take  away  his  own  life  as  that  of  another  man's, 
and  that  he  would  then  have  two  murders  to  answer  for.  Jewett  thought 
it  was  worse ;  this  was  after  Bowen's  advice.  Jewett  would  ridicule  the 
visiting  ministers  behind  their  backs :  had  no  more  religion  than  a  brute ; 
—when  the  warrant  for  his  death  was  read  to  him,  he  was  rather  serious, 
bat  witneas  soon  after  heard  him  sing  a  very  indecent  song.  Bowen 
nerer  saw  Jewett,  to  the  knowledge  of  the  witness.  Whitehall  and  Up- 
ham  were  in  Bowen's  room  when  Jewett  hung  himself;  all  the  prisoners 
talked  with,  him^  and  were  all  noisy ;  the  windows  of  the  lower  story 
were  twelve  feet  4  inches  apart ;  the  partition  walls  were  about  3  feet  ia 
thickness.  Jewett  was  dull  in  conversation,  in  learning,  and  in  natural 
capacity.  Nefer  heard  Jewett  say  he  inieAded  to  destroy  himself;. but 
one  man  advised  him  to  push  his  head  against  the  wall,  running  from 
one  side  of  the  cell  to  the  other.  He  was  found  dead  November  9th,  1815, 
hanging  by  a  rope  to  the  gratings  of  the  windows,  his  knees  resting  oa 
the  floor,  his  head  sunk  about  half  a  foot  below  the  bottom  of  the  wind- 
ows, the  rope  tied  in  a  fast  knot.  The  rope  could  not  have  come  frodk 
his  bedstead,  which  was  made  entirely  of  boards.  Don't  know  whence  it 
came ;  it  might  have  been  given  him  from  Bowen's  apartment ;  he  used  to 
pot  his  hand  out  of  the  grate,  and  swing  a  string  with  a  weight  attached 
to  it ;  Jewett  had  a  stick  to  catch  the  string ;  did  not  sue  such  a  stick  af- 
ter his  death,  and  never  saw  a  rope  in  Bowen's  room  ;  suspected  the  rope 
might  have  come  from  the  room  over  Jewett's.  Jewett  might  have  con* 
cealed  a  cord  in  his  bed ;  he- always  manifested  much  hardness  of  hearty 
spoke  lightly  about  his  coffin  and  his  cap,  in  which  it  was  intended  he 
should  be  ezeeutsd.  He  hung  himself  in  the  night.  Witness  heard  no 
noise,  although  he  went  around  the  prison  at  about  three  o'clock. 

Isaac  Whitehall,  sworn— Was  a  prisoner  in  the  room  with  Bowen, 
who  was  nick-named  Speaker  of  the  House ;  heard  Jewett  say  that  the 
Hon.  Mr.  Bowen  told  him,  that  as  he  had  never  been  at  war  with  God,  he 
had  no  peace  to  make  with  him.  The  sheriff  came  and  told  Bowen  he 
would  chain  him  in  the  dungeon  if  he  did  not  desist  from  advieing  Jew- 
ett to  hang  himself,  which  made  him  quiet  for  a  short  time ;  but  he  soon 
became  as  bad.  as  ever.  Witness  asked  Bowen  how  Jewett  could  murder 
himself;  he  said  there  was  a  cord  aioit,  and  he  could  get  it  well  enough. 
Bowen  would  continually  remind  "^  him  how  long  he -had  to  live,  from 
weeks  down  to  his  days  and  hours.     Witness  was  awake  during  the 


HAMP. 

SHIRE, 
Sept.   1816. 
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BAMP-      night  Jevett  hnng  hiniMlf^  and  henr'd  him  cotnfe  ii^erou  hi«  oell  to  tfa«^ 

SHIRE,       wall,  and  ask  Bow«n  "  what  o'clock  1"    Bow6n  told  him  "  three,  and  yoa 
Sept.  1816.     have  but  just  thirteen  hours  to'Iive."— "  Well  (said  Jewett)  I  will  go  to 

^^r^.^-^^     pray."    "  That's  you,"  replied  Bowen,  an  expression  common  to  hiia^ 
The  Cometh    ^  denote  pleasure.    In  about  fifteen  minutes  afterwards,  witness  heard 
a  noise,  as  if  one  had  removed  a  stone  in  the  room  above ;  and  presently  < 

Bowen  ^  sound  like  that  of  some  one  choking.  Ran  to  the  window  to  call  the 
jailer,  but  Bowen  told  him  to  hold  his  tongue,  saying,  "  What  in  h — U 
do  you  care  for  a  d  "■  d  negro  1" — he  soon  h^ard  something  like  a  per- 
son thumping  his  toes  on  the  floor.  After  this,  heard  the  jailer  come  to 
Jewett's  door  and  call  to  him,  but  received  no  answer — Clap  observed,  ^ 
/'Well,  I  believe  Jonathan  (Jewett)  has  made  away  with  himself;"  upon 
which  Bowen,  raising  himself  suddenly,  said,"  I  am  as  glad  as  if  I  had  a 
hundred  dollars.  Now  Clap  and  old  ^iattoon  have  lost  their  fees,  and  I 
have  saved  the  country  two  hundred  dollars  slick."  Witness  frequently 
heard  Bowen  tell  Jewett,  "  he  never  would  go  upon  the  hill,  (meaning 
the  plaee  of  execution,)  to  Have  the  boys  make  fun  of  him." 

Cross  examined. — There  was  no  cord^  to  his  knowledge,  conveyed 
from  their  room  to  Jewett's,  and  thinks  Bowen  eould  not  have  given 
him  a  rope  without  assistance — there  was  a  rope  in  their  room,  which 
Bowen  used  to  hide  when  the  jailer  came  in,  but  it  was  larger  than  that 
which  Jewett  had — believes  Bowen's  l^gs  were  in  irons  the  night  on 
which  the  crime  was  committed — saw  Jewett  once  through  the  wicket 
of  his  door,  and  afterwards  saw  his  ghost !  (Witness  here  details  his 
superstitious  impressions,  which  of  course  are  not  necessary  to  be  re- 
peated.) Witness  used  to  tell  Bowen  that  he  d^d  wrong  to  tell  Jewett 
to  hang  himself— but  never  heard  Jewett  say  he  intended  to  do  so.  Uaed 
to  split  the  boards  of  the  bedstead  to  get  sticks  in  their  room.  Upham 
said  nothing  during  the  time  when  the  hanging  took  place. 
-  John  L.  Partridge  sworn. ^-Attended  the  jail  in  Mr.  Clap's  absence, 
who  had  requested  him  to  listen  to  the  conversation  of  the  piisoner  with 
Jewett.  Frequently,  every  day,  heard  conversation  between  Bowen  and 
Jewett ;  the  former  advising  him  to  hang  himself  where  he  was,  and  tellmg 
him  he  was  a  d — -d  fool  to  let  Mattopn  come  and  hang  him,  for  he  could 
die  but  one  death.  Jewett  said  he  would  think  of  it,  but  said  he  had 
nothing  to  do  it  with.  Bowen  said,  "  I  will  help  you  all  I  can."  In  the 
ourse  of  conversation,  Jewett'  said,  "  I  had  rather  die  honorable  than 
kill  myself  here."  Witness  was  working  in  that  part  of  the  jail  where 
he  could  hear  them  as  distinctly  as  if  he  bad  been  under  their  window. 

Ebenezer  Mattoon,  high  Sheriff,  sworn,  said  he  threatened  to  confine 
Bowen  if  he  did  not  cease  to  advise  Jewett  to  destroy  himself;  believes 
he  told  Jewett,  if  he  wanted  to  hang  himself,  he  had  better  do  it  in  his 
presence;  and  did  not  know  but  he  told  him  he  would  furnish  the 
means.  Bowen  did  not  deny  having  advised  Jewett,  but  said  his 
tongue  was  his  own.  The  latter  said  he  had  no  idea  of  killing  him- 
self, even  on  the  evening  previous~'to  his  death;  but  he  some- 
times was  mute  when  questioned  on  the  subject.  A  cod-ltne  was  found 
on  Jewett,  not  sufficient  to  support  his  whole  weight.  Jewett  appeared 
rather  penitent  on  the  last  evening,  though  when  his  cap  was  tied,  he 
treated  it  very  lightly. 
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Here  tka  evidenoe  Ibr  gottrnment  closed.  >,  HAMP- 

Witness  for  the  prisoner. — N.  Turner,  sworn.    Worked  in  the  jail ;  had       SHIRE, 
heard  Jewett  eay  he  would  disappoint  the  people  who  should  come  on  the     Sept.  1816. 
pbdn,  (alluding  to  the  place  of  execution  ;)'iie  would  invite  people  to  come     v^^-v-^^ 
^d  «ce  him  hung,  and  when  they  were  gone,  l\e  would  say  to  me,  "  those    ijii^  cimi'lli 
people  will  be  disappointed.'*    He  once  mentioned  he  should  pursue  the 
plan  of  the' man  in  Vermont,  who  destroyed  himself  in  prison }  but  after-        Rowan 
wards  said  it  would  be  impossible  to  hang  himself  where  he  was.    Never 
beard  Bowen,   except   in  an  indirect  way,   adviee  Jewett  to  commit 
niiciile. 

Shubael  Wilder  said  that  he  Worked  in  the  jail,  and  heard  Jewett  say 
be  would  not  go  to  the  place  of  execution.  He  said  there  were  many 
ways  to  avoid  it ;  he  could  get  up  into  the  window  and  throw  himself 
beaidlong  on  the  floor',  witness  told  him  he  thought  be  might  do  it  if  his 
eoarage  held  out.  He  replied,  "  you  will  see  what  my  courage  will  do. 
NcTcr  heard  Bowen  advise  him  to  hang  himself, 

[The  counsel  for  -the  prisoner  here  attempted  to  invalidate  Whitehall's 
testimony,  by  proving  the  badness  of  his  character.  They  wished  to  read 
a  mittimus  upon  an  arrest  with  one  Upham,  for  passing  counterfeit  mon- 
ey; but  the  court  decided  that  the  reading  such  evidence  was  inadmis- 
sible.] 

Elihu  Sandford  said  he  used  fi'equently  to  see  Jewett  in  confinement, 
and  he  employed  him  to  get  tobacco  firom  his  friends ;  but  they  never  lent 
any  by  him.  He  told  witness  last  August  that  Gen.  Matloon  should 
never  hang  him ;  and  said  he  wished  he  would  tell  Ward  to  brin^  him 
that  tobacco.  Witness  offered  to  give  him  sqme,  or  buy  it  for  him,  but  he 
refused^  and  said  he  wanted  that  tobacco  ! 

The  defence  set  up  by  the  prisoner's  counsel,  Messrs. 
Ijjfman,  and  Boies,  was,  Ist.  That  Jewett's  crime  was  fe* 
Ionia  de  se,  and  that  Bowen  could  not,  therefore,  have 
committed  murder  upon  him.    2dl7.    That  it  was  not 

* 

clear  that  the  prisoner's  advice  induced  Jewett  to  perpe- 
trate the  felonious  act.  3d.  That  Bowen  should  have 
been  indicted  as  an  accessary,  and  not  a  principal. 

The  remarks  of  the  counsel  were  ingenious  and  elo- 
quent, but  we  have  no  room  to  introduce  them. 

The  attorney  general  denied  the  force  of  the  legal 
objections,  but  agreed  that  if  Bo  wen's  advice  was  not 
the  procuring  cause  of  Jewett's  death,  he  ought  to  be 
acquitted.  He  laboured,  therefore,  to  prove  this  facffrom 
the  testimony  which  has  been  detailed.  ^ 

ParkeTj  C  /.,  in  charging  the  jnry,  stated   that,  con- 
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HAMP-     sidering  (he  similarity  between  the*  natnre  of  suicide  and 
Sept.  i8U6u    ^^®  marder  of  another,  and  the  consistency  and  uniformity 
w^^v^    of  writers  and. principles  on  this  particular  species  of  mur- 
Tb*  Com'th.  ^g^^  jf  jji^  j^^y  should  find  the  facts  as  alleged  in  the  16- 
liowen.      dictment,  they  might  safely  pronounce  the  prisoner  guilty. 
The  important  fact  to  be  inquired  into  was,  whether  the 
prisoner  was  instrumental  in  the  death  of  Jewett,  by  ad- 
vice or  otherwise.     [Here  his  honour  reoapitulated  the  evi- 
dence.]   The  question  then,  is,  did  this  advice  procure  the 
death  of  Je  wett  ? 

The  government  is  not  bound  to  prove  that  Jewett 
would  not  have  hung  himsdf  had  BoWen's  counsel 
never  reached  his  ear.  The  vtPy  act  of  advising  to  the 
commission  of  a  crime  is  of  itself  unlawful.  The  pre- 
sumption of  law  is,  that  advice  has  the  influence  and  ef- 
fect intended  by  the  adviser,  unless  it  is  shown  to  have 
been  otherwise ;  as  that  the  counsel  was  received  with 
scoff,  or  was  manifestly  rejected*  and  ridiculed  at  the 
time  it  was  given.  It  was  said  in  the*  argument,  that 
Jewett's  abandoned  and  depraved  character  furnisbes 
ground  to  believe  that  lie  would  .have  committed  the 
crime  without  -such  advice  from  Bowen.  Without  deobt 
he  was  a  hardened  and  depraved  wretch.  But  it  is  in 
man's  nature  to  revolt  at  the  idea  of  self  destructioii. 
Where  a  person  is  predetermined  upon  the  commission 
.  of  this  crime,  the  seasonable  admonitions  of  a  discreet 
and  respectful  friend  would  probably  tend  to  overthrow 
his  determination.  On  the  other  hand,  the  counsel  of 
an  unprincipled  wretch,  stating  the  heroism  and  courage 
the  self-murderer  displays,  might  induce,  encourage,  and 
fix  the  attention,  and  ultimately  procure"  the  perpetration 
of  the  dreadful  deed.  And  if  other  men  would  be  influ- 
enced by  such  advice,  the  presumption  is,  that  Jewett  was 
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80  influenced.    He  might  haire  been  influenced  by  many      HAMP- 

SHIRE. 

powerful  motives  to  destroy  himself.     Still  the  induce-   g^^^  131^^ 
ments  might  hare  been  insufficient  to  procure  the  actual    s^^-^'^^^ 
commission  of  the  act,  and  one  word  of  additional  advice   '^^^  Com'th 
might  have  turned  the  scale.  Bowea. 

If  you  are  satisfied  that  J[^wett,  previously  to  any  ac- 
quaintance  or  conversation  with  the  prisoner,  had  deter*  ent  of  the  rea- 
mined  within  himself,  that  his  own  hand  should  terminate  f®"*'  ^  ^}* 

honour     .th« 

his  existence,  and  that  he  esteemed  the  couversation  with  chief  ja8tie«,l 
the  prisoner  so  far  as  it  affected  himself  as  mere  idle  talk,  abu  tcTfin?!! 
let  your  verdict  say  so.  But  if  you  find  the  prisoner  en-  single  ra- 
couraged,  and  keep  alive '^ motives  previously  existing  in  ^hole^  ran^e 
Jewett's  mind,  and  suggested  others  to  augment  their  in-  o^  criminal 
fluence,  you  will  decide  accordingly.  p^  this  de^ 

It  may  be  thought  singular  and  unjust,  that  the  life  of  «»«on.^«*  *•» 

case   in    ILe* 

a  man  should  be  forfeited  merely  because  he  his  been  lyng's     Rep. 
instrumental  in  procuring  the  murder  of  a  culprit  within  ^'  *"**  *  ^* 
a  few  hoots  of  death  by  the  sentence  of  the  law.     But  The  words  in 
the  community  has  an  interest  in  the  public  execution,  of  are^^'^'^on 
criminals ;  and  to  take  such  an  one  x>ut  of  the  reach  of  the  persuade  ano- 
law  is  no  trivial  ofifence.    Farther  ;  there  is  no  period  of  himself*  and* 
human  life  which  is  not  precious  as  a  season  of  repentance*  ^^  cloes    so, 
The  culprit,  though  under  sentence  of  death,  is  cheered  by  guilty  ofmur- 
hope  to  the  last  moment  of  his  existence.    And  you  are  ^®^" 
not  to  consider  the  atrocity  of  the  Offence  in  the  least  de- 
gree diminished  by  the  ccmsideration  that  justice  was 
tfaifstizig  for  its  sacrifice,  and  that  but  a  small  portion  of 
Jewetf 8  earthly  existence  could  in  any  event  remain  to  . 
him.  • 

The  jury  found  the  prisoner  Not   GuUty. 


REPORTS   OF   CRIMINAL   LAW  CASES. 


CIRCUIT    COURT. 


NEW  TORK,   JULY,   1818. 

The  United  States   ] 
vs. 
Capt,  Skinner,  Don  Manr  ^  Motion  to  discharge. 
uel  Aguirre,  and  Mr. 
Delano. 

Emmett^  Wells,  and  Stoughton,  Esqrs.  for  the  prose- 
cution. 

Hoffman,  D.  B.  Ogden,  Burr,  and  Palmer,  Esqrs.  for 
the  defendant.  ' 

Coastruction  The  facts  of  this  case  appeared  as  follows : — ^Judge  Lhr- 
relaan/***"to  ^''g®**^'^  issued  Warrants  against  Captain  Skinner,  Don  Man- 
"fitting out  or  uel  H.  Aguirre,  and  Mr.  Delano,  for  "  knowingly  being con- 
•eU^Sf  beem-  cemed  in  the  furnishing,  iBitting  out,  or  arming,  in  the  port 
ployed  in  the  of  New  York,  two  ships,  called  the  Curiazo  and  Horatio, 
some  foreiga  with  the  intent  that  they  should  be  employed  in  the  ser- 
pnnce/'  &«.  ^j^^  ^f  some  foreign  prince  or  people,  to  cruise  or  commit 
hostilities  against  the  subjects  of  some  other  foreign  prince 
or  state,  with  whom  the  United  States  are  at  peace." 

These  warrants  were  issued  under  the  third  section  of 
the  act  passed  at  the  last  session  of  congress,  '^  for  the 
punishment  of  certain  crimes  against  the  tTnited  States," 
and  which'  is  in  the  words  following : 

"Sect.  3.  And  be  it  further  enacted,  That  if  any  person 
shall,  within  the  limits  of  the  United  States,  fit  out  and 
arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be  fitted 
out  and  armed,  or  shall  knowingly  be  concerned  in  the 
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furnishing,  fitting  out,  or  armitig,  of  any  ship  or  vessel,  NW  YOBK, 
with  intent  that  such  ship  or  vessel  shall  be  employed  in      "  ^' 
the  s^vice  of  any  foreign  prince  or  state,  or  of  any  colony,  United  States 
district,  or  people,  to  cruise  or  commit  hostilities  against      g.  7v 
the  subjects,  citi25ens,  or  property,  of  any  foreign  prince  or   imd  othew. 
state,  or  of  any  colony,  district,  or  people,  with  whom 
the  United  States  are  at  peace,  or  shall  issue  or  deliyer  a 
commission  within   the   territory  or  jurisdiction  of  the 
United  States,  for  any  ship  or  vessel,  to  the  intent  that  she 
may  be  employed  as  aforesaid,  every  person  so  offending 
shall  be  deemed  guilty  of  a  high  misdemeanor,  and  shall 
be  fined  not  more  than  ten  thousand  dollars,  and  impris- 
oned not  more  than  three  years ;  and  every  such  ship  or 
vessel)  with  her  tackle,  apparel,,  and  furniture,  together 
with  all  materials,  arms,  ammunition,  and  stores}  which    '  ^ 
may  have  been  procured  for  the  building  and  equipment 
thereof,  shall  be  forfeited  ;  one  half  to  the  use  of  the  ino^ 
former,  and  the  other  half  to  the  use  of  the  United  States," 
L.  U.  S.  vol.  ii.  p.  426. 

The  counsel  for  the  defendants  moved  \o  have  their 
clients  discharged  altogether ;  or  if  held  to  bail,  they  in-  ^ 

sisted  that  they  should,  under  all  the  circumstances  of 
the  case,  be  recognized  to  appear  at  the  next  term  of  the 
Circuit  Court,  in  a  very  small  sum.  This  motion  waa 
made  on  three  ground^ :  . 

1.  That  as  the  prosecution  had  been  commenced  with- 
out any  directions  on  the  part  of  the  government,  or  appli- 
cation by  the  district  attorney,  it  was  irregular  in  its  incep- 
tion, aixd  ought  to  be  immediately  discontinued. 

2.  That  Mr.  Aguirre,  (to  whose  case  alone  this  ground 
applied,)  was  a  minister  from  the  government  of  Buenos 
Ayres  to  that  of  the  United  States,  and  could  not^  there- 
fore, be  proceeded  against  m  this  way. 

Vol.  II.         '  30  •  ^ 
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if'W  yORK,     3.  That  to  constitute  an  o^bnce  a£[ainst  the  third  sec- 

^  ^'        '   tion  of  this  act,  the  vessels  must  not  only  have  been  Q^ted 

0nited  Statof  out  wkh  intent  to  be  thus  employed,  but  acttiallff  ortned 

SkiiLo        ^^^  ^^^^  purpose ;  and  m^ny  depositions  were  produced, 

Mod  oihert.  proving  that  neither  of  the  vessels  were  or  ever  bad  beea 

arme().  ' 

After  an  argument  of  these  points  by  the  respeetive 

counsel,  Judge  Livingston  decided,  1st.  That  no  instruc- 

No  instnic-  tious  wer^  necessary  on  the  part  of  the  president,  or  any 

^^m^ythl  ^^^^^  ofllcer  of  governmept,  to  justify  the  issuing  a  war- 

fi^oTernment    rant  for  the  violation  of  this  or  any  other  law ;  nor  had 

issuing  a  war- th^  Pi^^si^^i^^  ^i^y  "ght  to  interfere  with  the  proceedings 
Hn%  under  ^hich  had  be^n  commenced  in  this  case,  by  giving  any 
ing  to '-fitting  in^tjTuctions  to  him  on  the  subject.  Nor  was  it  necessary 
out  and  arm-  that  the  application  for  a. warrant  should  be  made  by  th^ 

mg    of  %ny  '^'^  /       ^ 

ship  or  yes^  district  attorney ;   as  any  individual  might  complain  of 
diTiduai"^  ^°  ^'^^  infraction  of  a  law,  and  he  considerefl  it  his  duty  to 
complain,  and  award  a  warmnt  whenever  complaint  was  made  to  him 
oVthoji^geto  ^^  ^^^^  ^^*  crime's  being  committed,  whether  such  war- 
issue  a  war-  rant  were  applied  for  by  the  district  attorney  or  any  other 
^     jusUfy  torson.     2d.  As  to  any   privilege  whiph  Mr.  Aguirre's 
the  meaning  commission  conferred  on  him,  the  judge  was  of  opinion^ 
the      Tessei  that  this  gentleman,  not  being  accredited  by  the  president, 
"'*■*        ^®  and  the  independence  of  Buenos  Ayres  not  being  ao- 
as  fitted  out   kuowledged  by  the  government  of  the  United  States,  he 
was  liable  to  be  proceeded  against  for  any  offence  which 
he  might  commit  against  our  laws,  in  the  same  way  as 
any  other  individual.    On  the  3d  point,  the  judge  thought 
no  offence  could  be  committed  against  the  third  section 
.  of  this  act,  unless  the  vessel  was  armedj  as  well  as  fitted 
out  with  intent  to  be  employed,  &,c.    That  it  does  not 
appear  by  any  part  of  the  act  that  congress  intended  to 
prohibit  the  citizens  of  the  United  States  from  building 
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vessels  and  selling  ihetn  to  either  of  the  belligerents,  so  N'W  YORK, 
long  as  they  were  not  armed,    la  tbe  case  of  a  principal,     ^IL^,-^ 
it  was  clearly  necessary,  by  the  very  terms  of  the  law,  to  United  states 
render  him  criminal,  that  the  vessel  shoald  be  fitted  out     ^,7' 

'  Skinner 

and  aroied.    Those,  thei^efore,  who  were  knowingly  con-   And-othoni. 

cemed  in  the  furnishing,  fitting  out,  fr  arming  of  snch 

ship  or  vessel,  must  also  be  considered  as  innocent,  until 

an  actual  armament  took^'plsfce,  or  this  absurdity  would 

result,  that  one  man  might  have  a  vessel  built  and  fitted 

out  for  this  purpose  without  being  guilty  of  any  offence, 

whUe  the  whole  penalty  of  the  law  might  be  incurred  by 

a  person  who  should  furnish  her  with  a  single  suit  of  sails, 

or  a  cable.    As  it  respected  the  evidence  of  an  armameni, 

tbe  depoBhioBe  on  which  the  warrants  bad  issued,  ,were  not 

only  either  altogether  silent,  or  quite  insufficient  to  prove 

Che  &ct ;  but  those  on  the  part  of  the  defendants  estab- 

Kriied,  beyond  controversy,   that  neither  of  .tb^  vessels, 

although  no  doubt  biHlt  for  warlike  purposes,  had  ever 

been  armed. 

Judge  Livingston  was  therefore  of  opim'on,  that  neither 
of  Ae  parties  arrested  bad  committed  any  offence,  and  or- 
dered them  all  to  be  discharged. 
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QUARTEB    SESSIONS. 

•    •  • 

ADAMB   COUNTY,  (Prtin.)  18(». 
Present — Hamilton^  President. 

CommomDeaUh       ] 

Christian  Amdt  and    ^''^'  A«saui.t  and  BATTEay. 
severed  others,         j 

All  denomi-  In  this  casd  it  appears  that  a  number  of  (hose  religions 
2Sjpraof^-'P®^P^®  called  ^^  AlbrigktSy^  (who  agree  in  doctrine  with, 
mig^bty  God,  but  dilBfer  iii  discipline  from,  the  Methodist  Episcopal 
^«*^  uid  Church,)  had  assembled  at  the  house  of  a  Mr.  Bender,  a 
mode  of  wor-  member  jof  that  society,  for  the  purpose  of  religious  wor- 
BubTersire  of  ^hip.  The  defendants  also  assembled  there,  and  tsommit- 
morality,  are  ^^  several  acts  of  improper  conduct  in   and  about  the 

to-be  protecCr 

•d  in  tbis  house,  such  as  disputing  with,  and  coQtradicting  the 
country.  preachers,  using  oppmbrious  language,  and  finally  beating 
them.  This  being  a  case  iavolving  the  question,  not 
whether  the  "  Albrights"  are  perfectly  right  in  their  doc- 
trine and  discipline,  but  whether  any  people,  any  sect  and 
denomination  of  Christians,  have  a  right  under  our  law  and 
constitution  to  "  assemble  and  meet  together,"  and  wor- 
ship God  without  molestation ;  it  excited  not  a  little  in- 
terest. The  testimony  having  been  closed  on  the  part  of 
the  commonwealth,  as  well  as  for  the  defendants,  Judge 
Hamilisn  delivered  a  very  able  charge  to  the  jury ;  in 
substance  as  follows : 

"  That  if  there  be  any  one  blessing  which,  more  than 
another,  distinguishes  this  cduntry  from  all  others,  it  is 
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an  established  religion,  a  religion  of  siaU^  and  all  others, 
differing  from  it,  are  either  considered  as  heresy,  and  are  xbe  Com'tb 
merely  tolerated^  without  any  rights,  without  the  hope  oi  .  ^' 
protection  from  outrage  and  molestation.  In  a  word,  that  Md  ocheir^ 
other  countries  protect  one*  sect,  and  tolerate  or  suppress 
the  rest,  according  as  it  may  suit  their  prejudices,  while 
this  country  grves  equal  prote€tion  to  all ;  that  neverthe- 
less, such  is  the  proneness  of  our  nature  to  oppress  those 
who  differ  -from  us  in  point  of  religious  doctrine  and 
discipline,  that  sects,  which  have  themselves  been  perse- 
cuted, becofne  the  most '  violent  of  persecutors  in  their 
turn,  wlien  the  arm  of  civil  authority  is  on  their  side. 
Civil  and  ecclesiastical  history  are  full  of  examples. 
Even  the  celebrated  Knox,  the  father  of  the  Presbyte- 
rian Church,  was  so  eager  to  suppress  all  sects  not  wor- 
shipping as  he  did,  that  he  is  said  to  have  exclaimed, 
that  be  would  not  advise  to  wait  the  form  of  legal  pro- 
eeslB,  but  that  they  should  be  cut  off  unheard  and  untried, 
That  this  court  is  not  only  bound  to  execute  our  laws  in 
favour  of  religious  liberty,  but  would  be  bound  to  de- 
clare unconstitutional  any  act  made  to  abridge  it.  That 
the  world  is  strangely  apt  to  persecute  any  sect  profess- 
ing  to  be  more  rigid,  and  endeavoring  to  live  a  more 
pure  life,  than  those  about  them ;  that  we  are  not  to  con- 
demn, much  less  molest  them ;  we  do  not  know  but  they 
are,  as  we  profess  to  be,  the  sincere  followers  of  Jesus 
Christ.  In  a  word,  all  denominations  of  worshippers 
of  Alinighty  God,  whose  doctrine  and  mode  of  worship 
are  not  subversive  of  morality,  are  to  be  protected  in 
this  country.  That  it  is  true,  in  a  neighbouring  state, 
the  sect  of  Christians  called  Shaking  Quakers,  had  ex- 
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their  teuets  were  such  as  tended  to  break  down  all  the 

Thm  Com'th  distinctibQ  of  sex  and  condition,  and  struck  at  the  very 

^^'         root  of  society,  and  were  apparently  subversive  of  civH 

«i4  oUmtv.   govenmieut    But,  whatever  may  be  the  effects  of  their 

tenets,  we  are  not  now  called*  upon  to  give  them  a  judi^ 

eial  hi vestigation ;  it  is  clear,  however,  that  the  ^  Evaib- 

gelical  Society,"  or   *^  AlUKghts,'^  are  not  such.    Tbeir 

doctrine  is  that  of  the  greatest  portion  of  the  Christian 

world.     They  appear  to  correspond    with  the  tdrm  cf 

€k)spel  Truth,  &c.  &c.,  and  are,  therefore,  entitled  to  pn>- 

tectfon."* 

The  jury,  after  a  few  hours  deliberation,  returned  a 
verdict  against  three  of  the  defendants,  of  guilty  of  as*- 
sault  and  battery,  and  against  four  of  assault  only,  and 
two  they  acquitted.  The  court  sentenced  Christian  Amdt 
to  pay  a  fine  ctf  $30,  undergo  an  imprisonment  a(  three 
weeks^  and  pay  the  costs  of  prosecution.  The  others  wetft 
/  BODtenced  to  fine  and  imprisonment,  or  fine  only,  togeth- 
er with  costs,  according  to  the'  greater  or  less  degree  ef 
crime  they  appeared  to  have  committed. 

r 
t 

*NoT£. — In  this  country,  where  the  utmost  latitude  is  al- 
lowed in  religious  opinions  and  modes  of  wcM-ship  by 
the  coQstttution  of  the  United  States,  and  of  the  states 
respectively,  it  might  reasonably  be  expected  that  every 
one  would  see  and  feel  the  necessity  of  that  forbearance 
which  provisions  of  such  a  salutary  nature  are  calcula- 
ted to  produce.  The  expectation,  however^  has  not  per- 
haps been  realized.— "Somebody  must  be  persecuted 
when  all  are  persecutors." 

In  this  country  we  not  only  enjoy  a  greater  share  of  relig- 
ous  liberty  than  in  any  other,  but  we  are  absolutely  free  j 
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nor  can  it  be  otbermse  wbilsfiJie  constitution  of  the  U-  ADAMS,  Pa. 


.  nited  States  retains  its  present  form,  nor  even  after  that 
instrument  is  impaired  or  destroyed ;  for  so  careful  have 
we  been  upon  this  subject,  that  religious  liberty  has  been 
caniad  into,  and  is  made  a  fundamental  principle  of  the 
eooatiuitions  of  the  respective  statesL 

^  This  fint  good  and  last  hope  of  mankiXkl "  has  been  pro- 
tooled  wilh  giieat  care  by  the  common  law,  indopendeot 
of  any  stMute.  Blasphemy  against  Qod  or  the  G^rislian 
religion  is  indictable  at  common  law.    1  East's  P.  C.  3. 

2  Stnu  789.  2  Woodes,  512.    And  as  to  libels  and  verbal 
.  slanders  upon  the  Trinity  and  the  Christian  religion,  see 

1  Stra.  416.  and  2  Stra.  789.    And  see  also  the  forqn  of 
the  Indictment  for  those  offences.    2  Cbitty's  G.  L«  12. 

3  Mod.  Rep.  68.    Cro.  Jac.  421. 

Disturbing  divine  service,  by  interrupting  the  minister  of 
molesting  the  hearers,  is  an  oflbnce  at  common  lawj  and 
may  be  punished  by  fine  and  imprisonment  See  the 
form  of  indictment  for  interrupting  the  curate  whilst  read- 
ing  divine  service,  2  Chitty,  13.  See,  also,  1  Grim.  L. 
Gases,  136. 

John  Degez  was  indicted  at  common  law  for  disturbing 
the  Rev.  Mr.  Yanvelser,  the  pastor  of  the  Ebenezer  Bap- 
tist Church,  in  the  execution  of  his  office  as  pastor.  It^ 
appeared  the  defendant  stood  up  and  contradicted  him 
in  the  doctrines  Is^id  down,  and  thereby  disturbed  the 
order  of  the  service.     It  was  held  by  his  honour  the  Re- 

''corderthat  it  was  an  offence  at  common  law,  and  he 
was  found  guilty.    Ante,  p.  136. 

All  blasphemies  against  Qod,  as  denying  his  being  or  prov- 
idence, all  profane  scoffing  at  the  holy  scripture,  or 
exposing  any  part  to  contempt  or  ridicule  i  all  impos- 
tures in  religion,  or  falsely  pretending  to  extraordinary 
commissions  from  God,  and  terrifying  and  abusing  tlie 
people  with  false  denunciations  of  judgments,  &c.;  off 
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ADAMS,  Pa      open  lewdnessr  and  other  scandalous  offences  of  this  na^ 

•  ture,  because  they  tend  to  subvert  all  religion  and  mor- 

Thc  Com'th       *^'^^7>  which  are  the  foundation  of  .government,  are  pun- 

▼.  ishable  by  the  temporal  judges  with  fine  and  imprison. 

^^*  ment ;  and  also  such  corporal  infamous  punishment  as 

the  court,  in  its  discretion,  shall  seem  meet,  according 

to  the  heinousifess  of  the  crime.    1  Hawk.  P.  G.  6. 

Blackstpne  enumerates  the  following  crimes  against  God 

and  religion:  Apostasy,  heresy,  reviling  the  ordinan- 

ces  of  the  church,  non-conformity,  popery,  blasphemy, 

swearing,    witchcraft,    religious    impositions,   simony, 

drunkenness,  and  lewdness.    4  Bl.  Com.  41.    Aposta* 

sj,  heresy,  non-conformity,  popery,  and  simony,  are  not 

applicable  to,  and  therefore  not  crimes  in,  the  United 

States. 


GENEEAL   SESSIONS. 

NEW  YORK,  JANUARY,   1824. 

The  People     1 

vs.  }  Petit  Larceny. 

John   Robinson,  j 

Present — Honourable  Richard  Riker,  Recorder. 

Mazwellj  District  Attorney;  Counsel  for  The  People. 
PhwniXj  Counsel  for  the  Prisoner. 

Mr.  Maxwell  called  a  number  of  witnesses  to  prove  the 
felony,  and  then  offered  to  read  the  examination  of  the 
prisoner  taken  before  the  committing  magistrate,  and 
called  Mr.  Hatfield  to  prove  the  handwriting />f  the  mag- 
istrate. 

Phoenix  objected,    and   insisted   that  the  magistrate 
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himself  must  be  called  to  prove  examination  was  taken  N'W  YORIC, 

_j-        «     1  Jan.  1894. 

according  to  law. 

-  Maxwell  replied  that  proof  of  the  handwriting  of  the    the  People 
magistrate  who  took  the  examination  had  always,  in  this 
court,  been  deemed  sufficient,  and  that  might  be  proved 
by  any  person  acquainted  with  his  handwriting* 

The  cour(  decided  that  where  objections  were  ma^e  to 
the  regularity  of  the  examination,  it  was  necessary  to  pro- 
duce the  magistrate  who  took  it,  or  his  clerk. 

Note. — It  is  the  practice  in  the  New- York  Sessions  for 
the  district  attorney  (whose  humai)ity  is  as  conspicu* 
ous  as  his  acknowledged  talents)  to  withhold  the  exam- 
ination of  prisoners  upon  their  trial,  when  he  thinks 
the  statement  therein  would  operate  in  their  favor,  and 
that  upon  the  ground,  that  reading  the  examination  in 
some  cases  would  give  the  prisoner  an  opportunity  to 
exculpate  himself  by  his  own  evidence,  and  the  court  I 
believe  has  so  decided  in  more  than  one  instance. 

It  appears  to  me  to  be  a  very  hard  case  that  a  prisoner 
may  be  examined  for  the  purpose  of  securing  evidence 
to  be  used  upon  hie  trial,  aad  that  evidence  withheld  at 

-  the  option  of  his  prosecutor.  Why  is  he  examined  ? 
Is  it  for  the  exclusive  benefit  of  the  state  ?  Certainly 
not.  All  the  English  authorities  go  upon  the  principle 
that  the  examination  is  taken  for  his  benefit.  It  is  said 
the  examination  has  been  considered  rather  as  a  privi- 
lege in  favour  of  the  party  accused  afforded  by  law  for 
the  benefit  of  an  innocent  man,  who  perhaps  may  on 
examination  clear  himself  from  suspicion,  and  then  he 
will  immediately  regain  his  freedom,  than  as  any  ad- 
ditional peril.  1  Ohitty's  Cr.  L.  68.  And  another  fact, 
from  which  an  argurnent  might  be  drawn  to  show  the 
examination  should  be  read  in  evidence  upon  the  trial 
when  demanded  by  the  prisoner  is,  that  if  the  prisoner 

Vol.  II.  v31 
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The  People 
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insist  upon  it  the  magistrate  is  contpeUed  to  take  his  ex- 
amination. Fortes.  142.  It  therefore  appears  that  it  is 
for  the  prisoner's  benefit,  and  it  appears  equally  true, 
that  if  the  examination  is  not  read  he  loses  the  benefit 
of  that  privilege  the  humanity  of  the  law  has  allowed 
him.  Should  not  the  examination,  if  requested,  be 
read  ?  and  if  it  contains  matter  in  favour  of  the  priso- 
ner, like  every  other  species  of  evidence,  its  credibility 
may  be  judged  of  by  the  jury. 


OYER  AND  TERMINER. 
ONEIDA  COUNTY,  JUNE,  1820. 

The  People] 

Ts.  >  Murder. 

John  Tuhuj 

Before  Chief  Justice  Thompson. 

The  prisoner  was  indicted  for  the  murder  of  his  brotb* 

^^■^^^^'^^'^^er,  Joseph  Tuhi,  on  the  3d  of  May,  1820.    The  facts, 

'  euse     where  as  they  appeared  in  the  teftimony,  Vere,  that  the  father 

Sent  and'the  ®^  ^^^  deceased  and  the  prisoner  were  dead,  and  their  mo- 

veapononaz.  ther  had  become  the  wife  of  Gideon  Harry;  John  lived 

with  his  mother  and  step  father,  and  Joseph  had  for  some 

time  previous  to  his  death,  lived  with  his  grandmother. 

John  is  about  seventeen  years  old }  Joseph  was  a  little 

more  than  a  year  older,  and  considerably  stronger  than 

John.    Thev  last  day  of  the  last  election  (first  of  May 

last)  Joseph  came  home,  and  Gideon,  the  two  brothers^ 

and  their  nK>ther  concluded  to  go  to  Clinton,  where  the 

election  was  held  that  day.    Before  they  sat  out  they 

drank  some  whiskey,  on  the  way  some  more,  and  more 

after  they  arrived  at  Clinton  village.    Tdwards  evening 
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they  sat  out  to  return  ;  the  mother  was  then  drunk  :  Oid-    OKEIDA 
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eon  and  the  brothers  partially  intoxicated.    When  they   j^q^  i89o! 
arrived  within  about  half  a  mile  of  their  home,  (the  whole     -^^-s^^^^ 
distance  they  went  was  about  two  miles  and  a  half,)  the   "^^^  PeopU 
brothers,  who  had  been  before,  returned  to  Gideon  and       Tuhi. 
their  mother,  and  John  said  that  Joseph  had  dunned  him 
for  three  cents  which  he  owed  him,  and  threatened  to. 
whij^im  if  he  did  not  pay  him.    Gideon  tried  to  pacify 
Joseph,  and  went  with  John  into  a  house  on  the  road  to 
borrow  the  money  to  pay  the  debt,  but  did  not  succeed. 
Some  hard  words  were  used  by  Joseph,  but  nothing  more 
occurred  between  the  brothers  on  that  subject.      About 
half  an  hour  afiei;  they  arrived  at  home ;  Gideon  and  his 
wife  went  out  of  the  house,  a  little  distance  from  the  door^ 
and  left  Joseph  and  John  sitting  near  the  fire.    There 
was  no  other  person  in  the  house,  and  there  was  an  ax 
not. far  from  John;   the   distance  between  the  brothers 
was  six  or  eight  feet.    Directly  after  they  had  left  the 
house,  Gideon  heard  a  noise  like  scuffling  and  the  falling 
of  chairs,  but  no  voice.    He  went  in,  and  found  Joseph 
lying  upon  the  floor  nec^r  where  John  sat,  and  ^  John  in 
the  act  of  striking  his  head  with  the  ax.    The  four  re- 
mained in  the  house  until  morning.    The  mother  (too 
drunk  to  know  or  do  any  thing,)  and  John  slept,  Gideon 
sat  up  4pid  took  care  of  Joseph,  and  went  early  in  the 
morning  to  procure  medical  assistance.    The  mother  and 
John  took  care^  of  Joseph   while  he  was   gone.     The 
wounds  were  found  to  be  mortal,  and  no  surgical  opera^ 
tipn  was  attempted.    Joseph  died  on  the  morning  of  the 
3d  of  May.    He  had  four  deep  wounds  upon  his  head, 
one  over  one  of  his  eyes,  and  the  others  on  the  top  and  ^ 

back  of  his  head.  John  did  not  attempt  to  escape ;  was 
taken  into  custody  by  the  Indians,  and  delivered  by  them 
to  the  officer  who  went  to  arrest  him.    After  Joseph  was 


244  REPORTS   OF   CRIMINAL   LAW  CASE8. 

ONEIDA     dead  ho  seemed  much  affected,  said  he  supposed  he  had 

COUNTV  *^ir  - 

June   i82o!   ^^^^^<^  ^^^^t  hut  did  Dot  know  it.     The  principal  witnesses 

K^^v^^     were  Gideon  and  the  mother,  both  of  whom  testified  with 

Th«  People   remarkable  candour,  firmness,  impartiality,  and  considera- 

Tubi.       ble  intelligence.    The  counsel  for  the  prisoner  made  an 

able  and  ingenious  defence  ;  they  contended,  that  the  facts 

justified  the  inference,  that  the  assault' which  ended  so  fa- 

tally,  was- made  by  JcAeph.    His  superior  strength,  the 

disposition  he  had  manifested,  to  quarrel,  his  threat  of 

chastising  John  if  payment  of  the  three  cents  were  not 

made,  the  fact  that  he  must  have  arisen  from  his  seat  and 

advanced  towards  John  led  to  this  conclusion.    And  they 

maintained,  that  if  Joseph  did  attack  John,  and  he,  to  de* 

fend  himself,  in  the  suddenness  of  the  affray,  and  in  the 

heat  of  blood,  seized  and  used  the  ax  so  as  to  occasion  the 

death  of  the  assailant,  the  crime  of  which  he  was  guilty 

was  manslaughter,  and  not  murder. 

The  Chief  Justice  observed,  that  there  was  much  prob* 
ability  in  the  supposition  that  Joseph  did  advance  towards 
John,'  and  possibly  with  a  manifest  design  to  chastise  him, 
but  it  was  insisted,  that  as  he  was  entirely  unarmed,  and 
John  in  no  danger  of  death  or  enormous  injury,  what  he 
did,  even  if  for  self  defence,  was  excessive,  unnecessary^ 
and  unreasonable. 

£[is  honour  observed,  that  every  killing  was  upposed 
to  be  felonious,  a^d  it  lay  upon  the  party  charged  to 
prove  it  not  so.  If  one,  with  a  sword  dtawn,  makes  a 
pass  at  another  .whose  sword  is  undrawn,  and  a  combat 
ensues,  if  the  former  be  killed,  it  will  only  be  manslaugh- 
See  Cr.  L.  ter  in  the  latter;  but  if  the  latter  fall,  it  will  be  murder 
Cas.  vol.  i.  p.  in  the  former.  Kel.  61.  Chit.  C.  L.  v.  iii.  p.  167. — 
Where  the  instrument  used  is  such  a  ona  as  might  rea- 
sonably be  presumed  to  caiise  death,  even  in  a  sudden 
affray,  there  the  killing  would  be  murder,  as  where  the 
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master  struck  his  senrant  with  an  iron  bar  whereof  he    ONETDA 

COUNTY 

died,  it  was^  held   murder.    Kel.  64.    In  the  case,  now   ju^^^  jg^o! 
before  the  court,  it  was  obvious  the  instrument  used  was    ^^^-v"^ 
such  a  one  as  was  likely  to,  and  actually  did  produce  death.  '^**'  People 

It  appeared  by  the  testimony,  that  Joseph  was  entirely        Tuhi. 
unarmed,  and  his  honor  gave  it  as  his  opinion,  that  if  he    Pj-o^  cat'on 
bad  arisen  from  the  place  where  he  was  sitting,  for  the  i^  no  answer 
purpose  of  chastising  John,  not  having  any  weapon  in  his  1^^^^,^  |^I 
hands,  and  John  had  seized,  the  ax  and  struck  Joseph  in  clependent 
the  manner  it  appeared  by  the  evidence  he  did,  it  would*  p^  g,  2^ 
be  murder,  the  weapon  being  unlawful,  and  the  use -of  it, 
in  the  manner  related  by  the  witnesses,  was  evidence  of 
malice.    Where  the  weapon  used  is  a  deadly  one,and  the 
force  applied  such  as  likely  to  produce  death,  the  books  all 
agree  it  is  murder.    That  the  suddenness  of  the  affray,  as 
contended  for  by  the  counsel  for  the  prisoner,  could  not 
avail  him,  where  the  force  used  by  the  prisouer  was  vio-. 
lent,  and  the  weapon  an  ax. 

The  jury  found  the  prisoner  guilty  of  murder;  and  he 
was  executed  in  pursuance  of  his  sentence. 


OYER   AND    TERMINER. 

PHILADELPfflA,  MAY,  1817. 

T%e  ComUh  1 

vs.  >  Misdemeanor. 

Lieut.  Uriah  P.  Levy.  J 

JRush^  President. 

Peter  A.  Brown^  Esq.  Deputy  Attorney  General. 

Z.  Phillips  and  T.  KUteray  Esqs.  for  the  Defendant. 

This  was  an  indictment  against  the  defendant  for 


^6  r£:ports  of  criminal  law  cases. 

PHILAD'A.  having  on  the  27th  day  of  May,  1816,  sent  a  challenge  to 
*^'       '*    Peter  Mierken  Pdtter  to  fight  a  duel,  contrary  to  the  act  of 
The  Com'th  assembly  of  March  3Lst,  1806,  entitled  ''An  act  to  restrain 
-J"  the  horrid  practice  of  duelling." 

Many  curious  and  interesting  points  were  made  and 
decided  in  the  course  of  the  trial,  which  will  be  given  in 
their  order. 

A  jury  being  called  into  the  box,  the  book  was  handed 
to  one  of  them,  (Richard  Palmer,  Esq.)  who  applied  to 
the  court  to  excuse  him  from  serving  as  a  juryman  in  this 
case,  because  he  knew  all  about  the  case  already,  had 
conversed  much  on  the  subject,  and  had  long  ago  made 
up  bis  mind  on  it.  The  court  referred  the  excuse  to  the 
^  attorney  general  and  the  defendant's  counsel,  both  of 
whom  refused  to  challenge  the  juror,  and  the  court  told 
him  he  must  be  sworn  ;  he  had  no  right  to  challenge  him* 
self.    The  juror  was  sworn. 

The  father  of  the  deceased,  P.  M.  Potter,  was  called  as 

a  witness  for  the  prosecution,  and  proved  that  a  paper 

'  called  a  challenge  was  found  by  him  iir  the  pocket  of  his 

It  ii  the  prac- ®^°>  at  the  time  that  he  was  brought  home  wounded, 

tice   of    the  after  the  duel  had  taken  place. 

■iona  of  New  -^  witness  was  then  called  to  prove  the  handwriting  of 
York,  where  ^ji^  defendant,  who  stated  that  he  had  seeiubim  write  his 

a   juror    ap-  '  • 

pears  by  his  name  once,  and  believed  the  signature  to  the  letter  to  be 
to'be  bTwed  ^^^  handwriting.— The  challenge  itself  was  not  in  his 
orprejadiced,  handwriting. 

sidr*wUhout     ^^^  ^'  Broum,  Esq.  Attorney  General,  then  proposed 
the  formality  to  read  the  challenge  to  the  jury. 
Where  a  ju-      PhxUips  and  KUtera^  for  the  defendant,  objected  to 

ror    has    exz 

prt$atd  his  senttments  as  to  the  guilt  or  innocence  of  the  prisoner,  or  has  g^wn  vast  to 
his  feelings  as  to  the  result  of  the  trial,  he  will  be  set  aside  by  the  court.  4  Harg.  St  Tr. 
74d.  Hawk.  C  3.  e.  43  ^  9S.  And  a  peer  or  lord  of  parliament  may  ckalimge  kim- 
ulf  on  the  trial  of  a  eommoner.    Co.  Lit.  156.    Hawk.  C.  2.  c.  43.    See  post. 
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tfaiSy  on  the  ground  that  there  had  been  no  legal  proof  of  philaD'A^ 

his  handwriting.    They  contended  that  the  mere  belief*  ^*^'  ^®'^' 

of  a  witness,  who  had  never  seen  the  defendant  write  The  Com'tb 

but  once,  was  not  sufficient  to  establish  the  signature  to  ^ 
this  letter  to  be  his  handwriting.^ 


*There  are  a 


By  the  Court— Rush^  president  There  has  been  ^t^timuJ 
some  evidence  to  prove  that  the  signature  to  that  paper  of  cases  wH'm 
is  the  handwriting  of  the  defendant ;  whether  that  evi-  *  neecTnof 
dence  is  sufficient  to  establish  the  fact  or  not,  is  not  a  swear  pod* 
question  to  be  decided  by  the  court,  but  by  the  jury.  ficUnt  if  "he 
They  are  the  judges  of  the  weight  of  the  evidence,  and  f wears  to  <be 

best  01  his  be- 

will,  we  have  no  doubt,  decide  it  correctly.    We  are  of  uef.  The  opi- 
opinion  that  the  paper  must  go  to  the  jury.  ^^^  ^  ^' 

The  letter  was  then  read.  It  was  addressed  to  Mr.  the  sciences 
Potter,  and  complained  of  ungentlemanly  conduct  on  ^pw^danln 
his  part  towards  the  writer,  at  a  ball  on  the  preceding  the  case  of 
eveningi  and  asked  for  an  opportunity  "  to  punish  such  J^aTcr^^n** 
ungentlemanly  conduct  in  a  gentlemanly  way."  There  <»■•  of  fons*- 
was  nothing  in  it  about  fightingi  a  du^l,  or  the  use  of  any  thei^'opinion 

deadly  weapons,  ^fdlath**^^ 

The  attorney  general  then  offered  evidence  to  prove  whether'  the 

that  the  defendant  and  Mr.  Potter  had  met  on  the  same  '*»•)">"»««*  »• 

a  forgery  or 

day  that  the  letter  was  dated,  went  into  a  boat  together  not.     8ee  a 
at.  the  point-house,  crossed  over  to  Jersey,  and   there  ^  tp  ^  ^gg' 
fought  a  duef,  in  which  Mr.  P.  was  severely  wounded,  *  E»p-  R«p- 
and  soon  afterwards  died  of  his  wounds.    This  evidence 
was  objected  to  by  the  defendant's  counsel,  and,  after   - 
argument,  the  court  said  it  could  not  be  heard : 

1st    Because  the  transaction  £d  not  take  place  in  the 
county  of  Philadelphia,  to  which  the  jurisdiction  rf  the . 
court  was  limited ;  and, 

Sdly.    Because  it  would  be  giving  evidence  of  a  great- 
er crime,  when  the  defendant  was  on  his  trial  for  a  lesser 
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PHILAD'A,  one.    It  would  be  ffivinff  evidence  that  the  defendant 

^^'       *    Had  committed  murder  in  the  state  of  New  Jersey,  when 

The  Com'th  he  was  only  on  his  tjrial  for  having  sent  a  challenge  in 

•  J^         the  county  of  Philadelphia.    The  court  said,  however, 

that  the  attorney  genefal  might  give  evidence  of  that 

part  of  the  transaction  which  took  place  in  the  county  of 

Philadelphia. 

The  witnesses  were  called,  and  proved  that  the  par- 
ties m^  at  the  point-house,  and  went  in  a  boat  together ; 
that  Lieut  Levy  proposed  to  Mr.  Pother  to  compromise 
their  dispute,  and  said  he  would  come  upon  any  terms 
that  a  man  of  honour  might  come  upon ;  but  Mr.  Potter 
said  he  would  come  upon  no  terms,  but  was  determined 
tp  fight  him.  ^ 

The  evidence  on  the  part  of  the  prosecution  being 
closed,  the  defendant's  counsel  produced  a  volume  of 
testimony  to  prove  his  amiable  and  inoffensive  disposi- 
tion, and  his  good  conduct  and  excellent  character 
both  as  a  man  and  a  soldier,  and  particularly  his  bravery 
and  attention  to  duty  in  the  action  between  the  Argus 
and  the  Pelican,  during  the  late  war. 

The  evidence  being  closed  on  both  sides,  the  defend* 
ant's  counsel  contended, 

1st.  That  there  was  not  sufficient  evidence  that  the 
defendant  ever  signed  a  letter  called  a  challenge. 

2dly.  That  there  was  no  evidence  that  the  letter^  if 
signed  by  him,  was  written  or  delivered  in  the  city  or 
county  of  Philadelphia.  It  was  dated  on  board  the 
Franklin  74,  and  there  was  no  evidence  that  that  ship 
lay  within  the  county  of  Philadelphia  at  the  time.  The 
jury  were  bound  to  confine  themselves*  to  the  evidence 
they  had  heard  since  they,  came  into  the  box;  they 
could  not  have  found  a  verdict  upon  facts  which  they 
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of  iheir  own  knowledge,  much  less  upon  the  report  of  PHILAD'A, 
ochers  before  they  were  sworn.  ^' 

Sdly.  That  the  letter,  if  signed  by  the  defendant  within  The  Com*th 
the  county  of  Philadelphia,  did  not  amount  to  a  challenge,  ^' 
within  the  meaning  of  the  act  of  assembly.  The  act 
speaks  of  a  challenge  '^  to  fight  at  sword,  rapier,  pistol,  or 
any  other  deadly  weapons,"  and  there  was^not  a  word 
about  deadly  weapons  in  this  letter.  The  letter  speaks  of 
settling  a  dispute  in  a  gentlemanly  manner.  What  the 
defendant  meant  by  those  words  it  was  not  for  the  jury  to 
presume.  They  could  only  take  the  words  of  the  letter, 
and  cmnpare  them  with  the  words  of  the  act  of  assembly, 
and  decide  whether  or  not  the  defendant,  if  he  had  signed 
that  letter,  had  brought  himself  within  the  letter  of  the 
law.  The  act  of  assembly,  they  said,  was  a  highly  penal  ^ 
statute,  and  the  rule  of  law  is,  that  penal  statutes  are  to 
be  construed  strictly.  The  indictment  could  not  be  sue» 
tained  unless  the  defendant  had  brought  himself  within 
the  express  words  of  the  statute. 

The  attorney  general  replied  with  considerable  argu- 
ment in  support  of  the  prosecution,  but  with  great  libe- 
rality  towards  the  defendant,  and  spoke  of  his  character 
with  great  respect.  He  said  that  duelling  was  considered 
by  some  men  a|  a  horrid  crime,  while  others  looked  upon 
it  as  an  honourable  way  of  settling  disputes,  one  which  no 
honourable  man  could  refuse  without  an  irreparable  injury 
to  his  character  and  standing  among  his  friends  and  asso* 
ciates.  Of  the  latter  description  were  the  gentlemen  with 
whom  the  defendant's  official  situation  as  an  officer  of  the 
navy  required  him  to  associate.  Whether  duelling  was 
honourable  or  criminal  he  was  not  prepared  to  say/nor 
was  it  necessary  he  should  give  any  opinion  on  the  sub- 
ject at  present ;  it  was  sufficient  for  him  that  the  law  ir>ade 

Vot.  11.  32 
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PHILAD'A,   it  an  indictable  offence  to  send  a  challenge  to  fight  a  duel, 
*^*        *    by  which  it  became  his  duty,  as  attorney  genei^l,  to  pro»- 
The  Com'th  ecute  it  as  a  crime. 
J  ^'  Judge  Rush^  in  his  charge  to  the  jury,  told  them,  that 

in  the  opinion  of  the  court,  the  only  doubtiiil  point  in  the 
^  cause  was  the  want  of  satisfactory  proof  of  the  defend- 
ant's handwriting  to  the  challenge.  The  evidence  was 
not  as  conclusive  as  the^  court  could  wish  ;  the  jury  were 
the  sole  judges,  and  would  weigh  it  impartially,  and  de- 
cide as  they  thought  right.' 

As  to  the  question  of  the  letter  halving  been  written  in 
the  county  of  Philadelphia,  there  could  be  no  difficulty 
about  it.  It  was  dated  on  board  of  the  Franklin  74,  ^nd 
it  is  a  fact  known  to  all  the  jurymen,  that  that  ship  had 
been  built  in  the  county  of  Philadelphia,  and  bad  never 
yet  been  out  of  it,  being  at  this  moment  in  the  stream 
opposite  to  the  navy  yard,  and  near  to  the  Pennsylvania 
shore.  The  jury,  he  said,  were  not  bound  to  shut  their 
eyes  against  facts  that  are  known  to  all  mankind.  Men 
'  are  not  to  take  leave  of  their  senses  because  they  are 
sworn  as  jucymen. 

As  to  the  language  of  the  letter  not  coming  within  the 
words  ^f  the  act  of  assembly,  it  could  not  save  the  de- 
fendant. If  the  construction  of  the  act,, which  the  de- 
fendant's counsel  have  contended  for,  were  to  prevail,  it 
would  destroy  It  altogether,  and  completely  defeat  the 
intention  of  the  legislature.  The  intention  of  the  law 
was  to  prevent  duelling ;  but  if  their  construction  of  it 
be  correct,  it  will  not  produce  that  effect  at  all.  What 
do  all  duellists  say  in  their  challenges  ?  Why,  they  in- 
fortq  the  opposite  party  that  they  consider  themselves  as 
having  been  injured  or  insulted  by  him,  and  they  expect 
the  satisfaction  lof  a  gentleman^   Now  what  does  this 
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mean  f    Every  body  knows  that  it  means,  I  challenge  PHILAD'A, 
you  to  fight  a  duel  with  me  with  deadly ATeapons.    No     v^^^!^,^^ 
man  would  be  such  a  fool  as  to  send  a  challenge  iit  the  The  Com'th 
words  of  the  act  of  assembly.  ^7* 

The  jury  went  out  and  returned  in  about  ten  minutes 
wifh  a  verdict  of  Not  GhiUty. 


GENERAL   SESSIONS. 
NEW  YORK,  JANUARY,   1823. 

The  People     \ 

vs.  y  False  Pretences. 

John    Tilton.    j 

Present — Honourable  Richard  Riker,  Recorder. 

Maxwell,  District  Attorney,  Counsel  for  The.  People- 
Price,  Counsel  for  the  Prisoner. 

In  this  case  the  prisoner  was  indicted  for  obtaining  from      o^vm  pro- 
the  captain  of  a  vessel  certain  goods  belonging  to  the  firm  b*ndi— ;<» 
of  Titus  (fc  Townsend,  stating  that  tie  had  been  sent  by 
them  for  the  property. 

Townsend  was  introduced  and  stated  that  he  did  not 
send  for  them,  and  that  he  thought  it  probable  his  partner 
was  out  of  the  city  at  the  time,  but  could  not  say  with  cer- 
tainty. The  goods  were  never  delivered  to  Titus-  and 
Townsend.  ^ 

Price  contended,  in  an  able  argument,  that  it  was  neces- 


262  REPORTS  OF  CRIMINAL  LAW   CASftd. 

N'W  YORK,  sary  that  Titus  should  be  iutroduced  to  prove  that  be  did 

Jan.  1833.  /         .  r      *u  '  - 

not  send  m  them. 
The  People  ,    By  the  Court,    Jt  is  our  opiuion  that  the  evidence  all 
TiUo         feady  introduced  is  prima  facre  sufficient  to  conTict  the 
prisoner.    If  he  wished  it  to  be  believed  that  Titus  sent 
him,  he  should  have  been  introduced  as  a  witness  to  that 
fact.     We  are  clearly  of  opinion  that  jthe  onus  probandi^ 
has.  be^n  cast  upon  him.    The  jury,  however,  are  to  de- 
cide this  fact,  as  well  as  all  other  things  connected  with 
«  the  case.    If  they  entertain  reasonable    doubt  whether 

Titus  ilid  or  did  not  send  the  prisoner,  it  is  their  duty  to 
acquit. 
The  jury  found  the  prisoner  Guilty. 

*NoTE. — It  is  a  well-settled  rule  of  law,  that  the  prosecu- 
tor must  prove  every  essential  averment  in  the  indict- 
ment which  enters  into  the  substance  of  the  charge.  But 
the  rule  will  be  satisfied  if  he  proves  so  much  of  the  in- 
dictment as  shows  that  the  defendant  has  been  guilty  of 
.  a  substantive  crime.  1  Chitty's  Cr.  L.  658.  A  defen- 
dant may  be  found  guilty  upon  a  count  in  an  information 
'  which  charges  him  with  having  composed,  printed,  and 

published  a  libel,  if  he  is  proved  to  have  published 
without  any  evidence  that  he  was  implicated  in  the 
composition.  Chitty,  294,  658.  2  Camp.  584.  If  neg- 
ative averments  b^  introduced  to  show  that  the  case  is 
not  within  any  of  the  exceptions  recognized  by  a  legis- 
lative provision,  which  it  would  be  his  duty  to  produce, 
as  matters  of  defence,  if  he  could  avail  himself  of  their 
benefit,  there  will  be  no  necessity  to  support  those  alle- 
gations in  evidence.  2  East's  P.'  C.  But  when  the 
law  presutnes  the  affirmative  of  any  fact,  the  negative 
must  be  proved  by  the  party  averring  it  in  pleading ;  and 
when  any  act  is  required  to  be  done  by  one,  the  omis- 
^on  of  which  would  make  him  guilty  of  a  criminal 
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neglect  of  daty,  the  lav  presumes  the  affirmative,  and  N'W  YORK, 
throws  the  burden  of  proving  the  negative  oh  the  party       ^' 
who  insists  on  it.    1  Cbitty's  Cr.  L.  659.  3  East,  192,   ^^^  people 

3  Campb.  10.  12.  t. 

Tilton. 


GENERAL    SESSIONS.  • 
NEW  YORK,  DECEMBER,  1823. 

2%e  People  1 

Beau  Jackson,  uLy  Fhster,  Rich-  \  ^**'"»  Larcehy. 
mrd  Brown,  and  Joaeph  Robm.    J 

-Present — ^Honourable  Richard  Riker^  Recorder. 

Maxwdlj  District  Attorney,  Counsel  for  The  People. 
Price,  Counsel  for  the  Prisoner. 

It  appeared  by  the  testimony  of  witnesses  that  on  the  On  an  in* 
night  of  the  16th  of  November,  1823,  the  store  of  J^^^^^J^^  ^^ 
Messrs.  Andrew  Martine  ic  Hall,  No.  147  Chathan^-street,  good«    of  a 

.,  ,  .•.x>"i.j<  firm,  6Tid6nea 

was  broken  open,  and  a  quantity  of  merchandize  was  mi^yi^e  given 
taken  therefrom.    Three  days  afterwards  part  of  the  goods  ^f  *!*•  Chria- 

tian  name  oi 

aforesaid  were  taken  by  Mr.  Hays  from  160  Duane-street,  one  of  tha 
and  another  part  from  the  possession  of  Seth  Campbell,  at  ^^"JjJ^'  ^* 
the  corner  of  Hester  and  Christie-streets,  where  it  was  the  priaoner 
proved  they  had  been  left :  the  former  bundle  by  Jackson  ^,  ^fji 
and  Robtn,  and  the  latter  by  Brown  and  Foster.  They  to  forward  the 
were  all  apprehended*  by  Mr.  Graves,  a  watchman,  at  No.  juitice.^" 
6B  Christie-street,  who  found  upon  them  other  property 
subsequently  identified. 
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N'W  YORK,  '  Mr.  Price,  their  counsel,  took  an  exception  to  the  indict- 
ment.     It  charged  the  felony  to  have  been  committed  by 
The  People  feloniously  taking  and  carrying  away  the  goods  of  "  An- 
Jack  drew  Martine  and  Edward  Hall."    ^''he  testimSny  having 

«nd  others,  been  received,  Mr.  Price  summed  up  the  evidence  and 
contended  that  in  point  of  fact-  the  name  "  Andrew^  had 
never  been  given  in  proof,  and  that  it  was  too  late  to  sup- 
ply it  now.*  That  it  must.be  proved  as  laid;  for  if 
proved;  for  example,  to  be  the  property  of  "  William?^  Mar- 
tine,  it  could  not  sustain  a  verdict  of  guilty ;  and  here 
there  was  a  hiatus  in  the  chain  of  testimony  which  it  was 
too  late  to  supply. 

Maxwell,  District  Attorney,  replied  that  Mr.  Price 
was  certainly  mistaken  ;  that  he  had  proved  the  firm  as 
laid  in  the  indictment;  but  if  he  had  bmitted  to  ask  the 
Christian  name  of  Mr.  Martine,  the  omission  could  he 
^supplied  at  any  time,  even  after  the  counsel  had  summed 
up. 

The  court  w^re  of  the  same  opinion. 

The  jury  requested  to  be  informed  by  a  witness  relative 
to  the  first  or  Christian  name  of  Mr.  Martine.  Mr.  Price 
contended,  toties  viribus,  that  the  admission  of  testimony 
for  that  purposean  this  stage  of  the  case,  after  the  cause 
had  been  summed  up,  was  not  legal. 

The  objection  was  overruled  by  the  court,  and  the  ques- 
tion asked. 

The  prisoners  were  found  guilty. 

*NoTE. — The  case  of  The  Com'th  v.  Tamar  Johnson,  a 
black  woman,  tried  before  C.  J.  Tilghman  in  the  Oyer 
and  Terminer  at  Philadelphia,  1819,  for  the  murder  of 
her  bastard  child.  The  facts  appeared  as  follows :  A 
child  was  found  in  the  sink  of  her  necessary,  which  had 
the  appearance  of  being  strangled  before  it  was  thrown 
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f 

there,  and  the  evidence  was  positive  that  she  was  preg-  N'W  YORK, 
Dant  some  time  before  the  child  was  found.  ^^ 

Peier  A.  Braum,  Esq.  prosecuting  counsel  for  The  Com-  .^j^^  peopU 
mon  wealth,  in  his  examination  of  the  witnesses  omitted         r. 
to  ask  the  colour  of  the  chjld.     Messrs,  Levy  and  Peters   J^^^^^ 
toQk  an  advantage  of  this  omission,  and  contended  that 
it  was  a  white  child,  and  consequently  could  not  be  the 
child  of  the  prisoner. 

After  the  counsel  for  the  prisoner  had  summed  up.  Judge 
Tilghman  called  up  the  coroner  and  asked  him  the 
colour  of  the  child,  observing  that  if  it  was  white  there 
was  an  end  to  the  case.  The  question  was  asked 
and  answered  without  any  objection  being  made  by  the  * 
counsel  for  the  prisoner.  Indeed,  it  would  be  a  disgrace 
to  the  law  if  the  acquittal  of  a  guilty  person  should  rest 
on  such  a  slight  omissicm  not  at  all  referrable  to  the  mer- 
its of  the  case. 

It  is  observed  by  Mr.  Christian,  (^  Bl.  Com.  366.)  that^ 
**  the  judge  is  counsel  for  the  prisoner  only  for  public 
justice,  and  to  promote  that  object  alone  all  his  inquiries 
and  attention  ought  fo  be  directed.  Upon  the  trial  of  a 
male  child  the  counsel  for  the  prosecution  concluded  his 
case  without  asking 'the  sex  of  the  child,  and  the  judge 
would  not  permit  him  afterwards  to  call  a  witness  to 
prove  it,  but,  in  consequence  of  the  omission,  he  directed 
the  jury  to  acquit  the  prisoner.  But  to  the  honor  of 
that  judge,  it  ought  to  be  stated,  he  declared  afterwards 
in  private  his  regret  for  his  conduct.  This  case  is  weH 
rememberedj^but  it  ought  never  to  be  cited  but  with  rep- 
robation." 
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GENERAL  SESSIONS. 
NEW  YORK,  NOVEMBER,  1823. 

The  People         1 

vs.  >  Conspiracy. 

Bleekcr  et  at. 

Present — the  Hon.  Richard  Riker^  Recorder. 

^^    ^ 
Maxwell,  District  Attorney,  Counsel  for  the  Prosecution. 

F.  A,  Blake  and  W.  M.  Price,  Counsel  for  the  Defend- 
ants. 

.  On  an  in-  Bleeker  and  another  Were  indicted  for  conspiracy  to  ob- 
dictment  for  a  ^j ^^  f^^^  q  certain  goods  by  fraudulent  means. 

conspiracy  e-  o  / 

Tidence  may      Maxwell,  in  opening  the  case,  stated^  that  in  addition 

^  otw  a^cta  ^^  ^^^  ^^^  ^^  ^^^  dfefendants  in  the  particular  transaction 
indicatiTe  of  alluded  to  in  the  indictment,  he  should  in  the  course  of 
lusion  with  ^^^  ^^^^  introduce  evidence  to  show  that  their  dealings  with 
other  person!  several  Other  individuals  had  been  accompanied  by  circum« 

to  show   the 

quoanimo  of  Stances  indicative  of  a  criminal  colhision.  Such  evidence 
the    defend-  ^^^g  accordingly  offered. 

ants  m  rela-  °  '  , 

tion  to  the  Blake  objected  to  its  mtroduction,  on  the  ground  that 
rndictaient*'**  ^^  inquire  into  particular  crimes,  other  than  those  charged 
On  an  in-  in  the  indictment,  was  repugnant  to  the  general  principIo.s 
conspiracy^*  and  established  rules  of  evidence.  For  such  offeqces,  he 
the  ezamina-  observed,  the  defendants  are  liable  to  future  indictments ; 
oner  impUca-  ^^^  when  specific  charges  are  regularly  and  legally  pre- 
ting     others  ferred,  they  will  meet  them  without  fear.     He  insisted, 

cannot        ^^  t  j,      -, 

read  upon  the  that  the  defendants  could  not  possibly  be  expected  to  come 
tnal.  before  the  court  prepa.red  to  vindicate  every  transaction 

of  their  lives,  or  to  explain  at  the  moment  the  occurren- 
ces of  remote  periods.  He  urged,  that  an  unjust  and 
cruel  surprise  must  be  the  necessary  and  inevitable  con- 
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sequence  of  the  course  which  the  district  attorney  proposed  N'W  YORK, 

,     ^  Not.  1833. 

to  adopt.  v-^pv-^^ 

Per  Our.    The  rule  has  been  well  settled  in  this  court  The  People 
in  the  Hitchcock's  case,  (6  O.  H.   R.  43,)   where  the         ^• 
same  point  was  taken,  and  in  the  case  of  Alison  ▼.  Mat-  * ' 
thieu,  (3  Johns.  Rep.  233,)  by  the  supreme  court  of  the 
state.     The  evidence  is  inadmissible,  on  the  ground  that 
it  is  competent  in  cases  of  conspiracy,  as  in  those  of  for- 
gery,  libel,  and    uttering  base  coin  or  forged  notes,  to 
show  by  other  acts  the  qiio  animo  or  scienter  of  the  de- 
fendants. 

Maxwell  farther  proposed  to  read  the  examination  of 
Sleeker,  taken  separately  and  apart  from  the  other  defen- 
dant, to  prove  the  charge  laid  in  the  indictment. 

Biafce  objected  on  the  following  grounds  : — ^If  the  ex- 
amination now  offered  were  read  in  evidence,  it  must  of 
necessity  operate  against  both  of  the  defendants,  or  be 
utterly  nugaiorff  and  irrelevant.  The  defendants  are  not 
now  on  trial  for  a  conspiracy  in  which  any  third  person 
can  form  a  party;  and  as  no  man  can  by  himself  commit 
the  crime  charged  in  the  indictment,  they  must  bQ  jointly 
eanvieted  or  jointly  acqmtted. 

Can  the  document  offered  be  regarded  as  evidence  against 
both?    It  is  at  most  the  mere  confession  of  the  individual 
under  examination  ;  and  shall  this  be  admitted  to  convict    . 
another?    Surely  not.     (2  Hawk.  PI.  Or.  46.      M'Nally's     ' 
Evid.  40.) 

It  is  true,  the  course  proposed  has  in  some  instances 
been  sanctioned  in  Great  Britain,  and  confessions  to 
which  the  accused  had  never  assented,  either  expressly  or  •  ^ 
by  implication,  have  been  admitted  against  him.  This, 
however,  was  done  by  a  court  which  was  for  ages  the 
chosen  instrument  of  royal  vengeance.      A  court  whose 

Vol.  IL  33 
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N'W  YORK,  proceedings  have  long  been  execrated  and  denounced  even 

^|J^][|^^^^'   in  the  kingdom  where  it  originated  and  flourished.    A  tri- 

The People   bunal  which,  to  use  the  words  of  Lord  Clarendon,  "held 

^         for  honourable  that  which  pleased,  and  for  just  that  which 

profited."    I  allude  to  the  star  chamber. 

I  repeat  if,  there  is  no  instance  to  be  found  in  which 
the  confessioir  of  one  has    been  permitted  to    operate 
against  another,  except  in  cases  where  the  bitter  and 
settled  animosity  of  the  crow^  demanded  the  sacrifice  of 
the  accused,  in  a  voice  which  bade  defiance  to  the  prin- 
ciples of  truth,  humanity,  and  justice.      Such  were  the 
cases  of  the  Earl  of  Essex,  (1  Sta.  Tr.  197,)  of  Sir  Ni- 
cholas Throckmorton,  (1  Sta.  Tr.  70,)  and  of  Sir  Wal- 
-^    '        ter  Raleigh,*  (cited  M'Nally'y  Evid.  40.)    These  are  not 
such  precedents  a&  this  court  will  treat  with  deference  and 
*  respect,  nor  are  they  such,  I  trust,  as  the  district  attorney 
will  rely  on  as  authority.      Even  Great  Britain,  though 
she  has  not  yet  forgotten,  in  cases  where  the  crown  is  a 
party,  the  lessons  of  oppression  and  violence  which  she 
learnt  in  days  of  yore,  has  in  latter  times  established  a 
principle  more  humane  and  just  than  the  one  contended 
for  in  the  present  instance.    (Thelweirs  case,  M'Nally's 
Evid.  614.) 

Price. — An  examination  in  an  Instance  of  this  kind 
stands  on  a  different  footing  from  one  taken  in  a  case  of  fel- 
ony.  The  taking  of  the  latter  is  authorized  and  provided 
for  by  statute  ;  but  this  is,  at  most,  a  mere  naked  confession, 

reduced  to  writing,  without  even  the  solemnity  of  alegisla- 

■  »        ■.— I         -...  I.  ..ii-i. 

*  On  tbia  occaaioa,  Sir  Walter  with  some  littte  acrimony,  but 
certainly  with  much  justice,  remarked  of  Sir  Edward  Coke,  then  at- 
torney general,  that^'  Mr.  attorney  neither  behaved  like  a  man  of  quality 
nor  a  man  of  virtue." 
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live  sanction.    Such  a  paper  cannot  surely  be  read  to  aid  N*W  YORK, 

Nov    1flS3 

the  conviction,  not  only  of  the  party  examined,  but  of  an-     ^^^^^^^ 

other  individual  also.  The  Peopl« 

After  much  discussion,  the  evidence  was  overruled. —     „,  \ 
Verdict  Not  ChtiUy. 


GE*NEBAL,  SESSIONS. 

NEW- YORK,  JANUARY,  1824. 

The  People  ] 

vs.  >  Larceny. 

Prench,     J 

Present — the  Hon.  Richard  RiJcer^  Recorder. 

Maxwell^  District  Attorney,  Counsel  for  the  Prosecution. 
Price,  Counsel  for  the  Prisoner. 

In  this  case  it  appeared  the  prisoner  came  into  a  store 
and  told  the  keeper  that  a  customer  of  the  store  had  sent 
him  for  goods,  and  in  consequence  of  the  falsehood  ut- 
tered  by  the  prisoner,  the  store-keeper  delivered  him  the 
goods.  It  was  decided  by  the  court  afler  advisement, 
that  where  a  person  obtains  goods  under  a  false  pretence, 
which  false  pretence  is  the  inducement  for  parting  with  the 
property,  such  a  case  falling  within  the  statute  for  punish* 
ing  the  obtaining  of  goods  by  false  pretences,  does  not 
amount  to  a  felony. 

The  prisoner  was  acquitted  of  the  felony,  but  was  in« 
dieted,  tried,  and  convicted  of  obtaining  the  goods  by  false 
pretences  under  the  statute. 

This  decision  may  have  an  important  operation  in  cases 
of  constructive  larceny. 
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SUPREME    COURT. 

RALEIGH,  (N.  C.)  JULY,  1810. 

The  State  ] 

vs.  >  Murder. 

John  Owen.  J  , 

In  an  indict-      This  case  came  o»  to  be  argued  before  the  supreme 

ment  for  mur- 

der  the  len^  court  on  exceptions  taken  to  the  indictment  in  behalf  of 
and  depth  of  jjjg  prisoner.     The  exceptions   were-^That  the  mortal 

the       wound  '^  ^ 

mutt  be  ez-  wounds  alleged  to  have  occasioned  the  death  were  x^olpoa- 
Hawk**b  3  c  ^^^^^V  alleged  to  have  been  given  by  the  prisoner,  but 
33,  %  81.  2  were  only  to  be  collected  by  intendment  or  impHeation ; 
433  ^'  '  '  and  that  the  length  and  depth  of  the  wounds  alleged  were 
'     not  described  to  be  of  any  dimensions. 

-  As  to  the  first  exception,  the  judges  were  unanimous 
that  the  wounds  were  laid  to  have  been  given  by  the.  pris- 
oner  with  sufficient  certainty,  and  of  course  overruled  the 
objection  :  but  as  to  the  last  exception  the  judges  wer6 
divided.  Judge  Taylor,  who  delivered  his  opinion,  (and 
with  which  Judge  Locke  concurred,)  remarked,  that  in  alt 
cases  where  the  wSund  was  charged  to  have  becui  inflicted 
with  a  blunt  instrument,  such  as  a  cudgel  or  a  stick,  the 
court  would  construe  the  word  *'  wound"  to  signify  a  bruise; 
and  that  inasmuch  as  it  was  admitted  that  \n  the  case  of 
a  bruUe  the  dimensions  need  not  be  stated,  therefore  in 
his  opinion  it  became  useless  in  the  indictment  before  the 
court.  But  Judges  Hall,  Lowrie,  and  Henderson  held  a 
contrary  opinion. 

It  was  by  them  stated,  that  in  a  case  of  this  kind  the 
court  had  no  discretion. — It  only  became  necessary  to 
examine  the  law  upon  the  subject,  and  to  ascertain  there- 
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by  whether  the  indictment  in  question  contained  those  RALEIGH, 
requisites  which  the  law  had  declared  essentially  neces-  ^^^.^ 
sary.  That  if  they  had  been  called  upon  to  carve  out  a 
system  of  jurisprudence,  whether  they  would  have  re- 
quired such  nicety  and  formality  they  were  unprepared 
to  determine.  But  being  required  to  pass  upon  the  law 
as  it  is  written,  they  felt  themselves  imperiously  bound  to 
determine  thereby^  disregarding  any  of  the  consequences 
which  result  from  it.  That  authorities  had  been  pro- 
duced to  the  court  from  which  it  appeared  that  there 
was  an  uninterrupted  chain  of  adjudication  expressly  in 
point  from  the  earliest  times  to  the  present  day  :  that  in 
all  cases  of  indictment  for  murder  charged  to  have  been 
committed  by  the  giving  of  a  wound,  the  nature  and  de-  • 
scription  of  the  wound  should  be  set  forth.  Th^t  these 
authorities  were  fortified  and  supported  by  the  books  of 
precedents,  which  have  invariably  pursued  this  nicety, 
except  in  a  very  ai^ient  collection  compiled  by  West 
about  two  hundred  years  ago.  That  as  to  the  cases  from 
West,  in  which  this  formality  is  not  observed,  they  were 
susceptible  of  this  remark :  that  these  precedents  were 
in  Latin^  and  that  the  words  "  mortalem  plagami!  signi- 
fied either  a  mortal  woundj  or  mortal  bruise;  but  that  in 
the  case  before  the  court  .the  indictment  was  in  the  En- 
glish language,  and  it  had  charged  the  murder  to  have 
been  committed  by  a  mortal  wound.  That  at  the  time 
this  country  adopted  the  common  law  of  England,  (if 
the  court  were  to  regard  authority,)  •  this  .formality  was 
required,  and  being  so  required  by  law^  the  court  coutd 
not  dispense  with  it. 

A  majority  of  the  court,  therefore,  being  of  the  latter^opi- 
nion,  the  bill  of  indictment  was  pronounced  exceptionable : 
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RALEIGH,    consequently,  upon  it  sentence  of  death  cannot  be  passed 

July,  1810.  .  .  ^ 

^  upon  the  prisoner. 

The  keeper  of  the  jail  having  received  a  mittimus  to 
retain  the  prisoner,  he  will  of  course  remain  in  jail  until 
October  term  of  the  superior^  court,  when  a  new  bill  will 
be  drawn,  and  another  trial  will  take  place. 


GENERAL   SESSIONS. 


Conspiracy^ 


NEW  YORK,  JULY,  1810. 

The  people  of  the  State  of  New  York  ] 

vs. 
James  Melvin,    William   Ahemathyf 

Thomas  Baker ^  Henr^  Vane^  James 

Olass,  Daniel  Allerf,  John  Gibson, 

jSamuel  Brotoning^  Henry  Bogert, 

Robert  Bairdj  John  Newlandj  Wil" 
'    Ham  Cos€u:k,  Robert  Lambert,  Ter- 
ence Murray,  Patrick  ATLavghlin, 

James M^Ninch,  Wright  M^Fatland, 

William  Beach,  James  Read,  John 

Daly,  Geo.  Redd,  John  Morehouse, 

John,  Gillen,  and  Nehemiah  Brad- 
-  ford.  ' 

Present — Hon.  Jacob  Radcliff,  Mayor. 

Jos.  Ogden  Hoffman,  Recorder. 

Messrs.  Griffin  and  Emmet,  Counsel  for  the  People/ 
Messrs.  Sampson  and  Colden,  Counser  for  Defendants. 

.The  defendants  were  indicted  for  a  conspiracy.  The 
indictment  stated,  that ;  ' 

The  defendants  being  workmen  and  journeymen  In  the  art^  mystery, 
and  manual  occupation  of  cordwainers,  on  the  iSth  October,  1809,  Slc. 
unlawfully,  perniciously,  and  deceitfully  designing  and  intending  to  form 
and  unite  themselves  into  an  unlawful  club  and  combinationi  and  to  make 
and  ordain  unlawful  by-laws,  rules,  and  orders  among  themselyea}  and 
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thereby  to  govern  thera selves  and  other  workmen  in  the  said  art,  and  N'W  YORK' 
unlawfully  and  unjustly  to  extort  great  sums  of , money  by  means  thereof,     July,  1810. 
on  the  day  and  year  aforesaid,  with  force  and  arms,  at,  &c.  together  with     v^^-v-^^ 
divers  other  workm.en  and  journeymen  in  the  same  art,  &c.  (whose  names    rp.     p^onle 
to  the  jury  are  yet  unknown,)  did  unia^fully  assemble  and  meet  together,  " 

and  being  so,  ic.  did  then  and  there,  unjustly  ahd  corrupily  conspire,         M«lVin 
eombine,  confederate,  and  agree  together,  that  none  of  them,  the  said      ^  othera. 
conspirators,  after  the  said  18th  October,  would  work  for  any  maatey  9}^ 
person  whatsoever,  in  the  sai(j|  nft  mygff^i'y   ff'"J'  "r'"t^ti^rt,  irhn  ■IriniiTd     ^ 

iy  My  Wbrknian  or  journeyman,  or  other  person  in  the  said  art,  not 

a  member  01  uicsaia  ciub  or  comoination, 


•4jaiiiin4'W^k^  '-»• 


mrge  such  workman,  &c.  from  the  employ  of  such  master,  &c.  to 

tne  great  damage  and  oppression  not  only  of  their  said  masters,  employiug 
them  in  said  art,  dec.  but  also  of  divers  other  workmen  and  journeymen 
in  the  said  art,  mystery,  and  occupation,  to  the  evil  example,  &«.  and 
against  the  peace,  &c. 

3d  Count  has  the  same  general  averments,  and  states,  that  the  defend- 
ants, designing  and  intending  to  form  and  unite  themselves  into  an  unlaw- 
ful club  and  combination,  and  to  mnke  and  ordain  unlawful  and  arbitrary 
by-laws,  rules  aod  ^orders  among  themselves,  aild  thereby  to  govern  them- 
selves in,  (as  in  the  first  count,)  and  unlawfully  and  unjustly  to  exact  and 
extort  great  sums  of  money  by  means  thereof,  &c.  did  unlawfully  assem- 
ble and  meet  together,  and  being  so  met  together,  &c.  did  then  and  there, 
unjustly,  &c.  conspire,  combine,  confederate,  and  ao-ree.  that  i)9»]e  9^  the._ 
said  conspirators,  after  the  said  day,  &c.  would  work  for  any  master  or  _ 
person  whatsoever,  in  the  said  art,  &c.  who  shall  employ  any  workman^ 

XJjf- 


dE>c.  who  shall  thereafter,  infringe  or  hr#nlf  nny  nr  <*tth<>r  ')^  '^^  ■»"^' 
ful  roTes.  orders,  or  by-laws.     Concluding  **^  ^h^^^ 

3d  Count.    That  tne  defendants  conspired,  &c.  not  to  work  for  any 
roaster  or  person  who  sliftulf^  Ampir^y  m^y  wf>rVir««.n^  An    ^h,^  aii/^nBi 

hr^iitif  wny  nf  tJieir  hy-lAw^    i^pl<»g«    surli  w^fk^T^an.  &C.   should  pay  tO  the 

club  such  sum  as  should  be  agreed  on.  as  a  penalty  for  the  breach  of  such 
uniawtui  rules,  orders^  or  bv-laws.  and  that  they  did,  in  piirf  naniit  iTf  thft 
■aid  conspiracy,  refuse  to  work  and  labour  for  James  Corwin  and  Charles 
Aimes,  because  they,  C.  and  A.  did  employ  one  Edward  Whitess,  a  cord- 
wainer,  (alleging  that  the  said  E.'W.  had  broken  one  of  such-rules  and 
orders,  and  refused  to  pay  two  dollars,  &c.  as  a  penalty  for  breaking 
such  rules  and  orders.)  and  continued  in  refusing:  to  work,  &c.  for  C.  &. 
A.  until  the  said  C.  &  A.  discharged  the  said  E.  W.  &c.  &c. 

•1th  Count.  That  they  (the  defendants)  wickedly,  and  intending  un- 
justly, unlawfully,  and  by  indirect  means,  to  impoverish  the  said  Edward 
Whitess.  and  hinder  him  from  following  his  trade,  did  confederate,  con- 
spire, Ac.  by  wrongftil  and  indirect  means,  to  impoverish  the  said  E.  W. 
and  to  deprive  and  hinder  him  from  following  his  said  art,  &c..  and  that 
they,  according  to  the  said  unlawftil,  (&c.  conspiracy.  &c.  indirectly,  un- 
lawfully, dtc.  did  prevent,  &c.  the  said  E.  W.  from  fi»llowing  his  said  art,  . 
&.C.  and  did  greatly  impoverish  him. 

5th  Count.  That  the  defendants  did  conspire  and  agree,  by  in- 
direct means,  to  projudice  and  impoverish  the  said  E.  W.  nnd  prevent  hiiii 
from  cxer<!i.sin2  his  trade.  *  ' 
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WW  YORK,  6th  CounC.    That  the  defendants  not  being  content  to  work  at  the  usu- 

Jvljy  1810.  a!  rates  and  prices  for  which  they  and  other  workmen  and  journeymen 

.^^^j^^^  were  wont  and  accustomed  to  work,  but  falsely  and  fraudulently  conspir- 

Tht  PeoDle  *"^'  ''"j^^^^y  ®"d  oppressively  to  augment  the  wages  of  themselves  and 

*^  the  other  workmen,  &c.  and  unjustly  to  exact  and  extort  great  sums  of 

Melvin  rooney  for  iheir  labour  and  hire  in  the  said  art,  mystery,  &c.  and  dt<^ 

and  others  '"®<5^>  ^^'  *"d  being  so  met,  &c.  did  unjustly  and  corruptly  conspire,  &c. 

that  none  of  them    should,    aftftr   the  said    |8th    of  0<»tnh*trj    wnrk  ttt  ttny 

^  Jfiwcr Tfllf.  than- 

$3  75  for  making  every  pair  of  back-strapped  boots. 
^  S  00  Suwarrow  laced  boots,  full  clammed. 

1  75  for  laced  boots  in  front. 

2  374  f6t  footing  back-strap  boots. 

3  35  for  footing  Suwarrows. 
1  25  for  bottoming  old  boots. 

On  account  of  any  master  or  employer,  to  the  great  damage  not  only 
of  their  said  masters.  &c.  but  of  divers  other  citizens,  &c. 

7th  Count.  That  the  defendants  falsely  and  fraudulently  conspired, 
&c.  unjustly  and  oppressively  to  increase  and  augment  the  wages  of 
themselves  and  other  workmen,  &g.,  and  unjustly  to  exact  and  extort 
great  sums  for  their  labour  and  hire,  &c.  from  their  masters  who  employ 
them,  did  assemble,  and  being  so  assembled,  did  conspire,  &e.  that  they, 
and  each  of  them,  &c.  would  endeavour  t^prevent  by  threats,  and  other 
unlawful  means,  oth^f  ^rtifipArg,  ^p.,  in  the  gftid  art^  Aft,  from  working, 
"^c.  at  any  lower  rate  than,  &c.  (setting  out  the  prices  in  the  preceding^ 
count,  and  concluding  likewise.) 

*^  8th  Count  states  the  design  to  form  themselves  into  a  club,  as  in  the 
three  first  counts,  and  to  assemble  unlawfully,  and  that  they  did  assemble, 
ey^d  being  so  assembled,  conspired  and  •^■**H  ******  w^^a*  ^f  fUmm  ■hnnid  _ 
jrnrk^-^r  rny  mflTttrTi'hir  ffhnilil  liii    '  i'f"f  ''"1"  "^'"  "]'[■■'    '■     ■ji«in«f^ 
the  said  art,  at  one  and  the  same  time.  _ 

9th  Count  charges  a  conspiracy,  by  indirect  means  to  prejudice  and 
impoverish  the  following  persons,  who  are  all  master  shoemakers,  and 
prosecutors  of  the  indictment.* 

Israel  Haviland,  John  Mills,  Timothy  "Wood,  John  Peshine,  Oliver  H. 
Taylor,  William  Trowd,  Isaac  Minard,  Samuel  Mabbatt,  Thomas  Lew- 
is, James  Corwin,  John  I.  Vanderpool,  Christian  Covenhoven,  William 
Kidney,  Thomas  Benton,  David  Law,  Jun.  Abraham  Merrill,  Charles 
Lee,  Thomas  M'Einley,  James  Jaryis,  Charles  Aimes,  William  Benton, 
and  Peter  R.  Sprainger. 

Oil   motion  of   Mr.    Griffin,  the  following   witnesses 

were  bound  in  recognisance  to  appear  from  day  to  day 

^  and  testify  in  the  cause :  Lewis  Judson,  Lucius  Benja- 


*This  was  argued  during  the  mayo/alty  of  the  Hon.  De  Witt  Clinton, 
and  exceptions  were  taken  to  each  count  in  the  indictment.  It  was 
drawn  by  an  eminent  criminal  lawyer,  and  eaciT  count  was  sustained  b^ 
the  court. 
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min,  Edward  Whitess,  Oliver  H.  Taylor,  John  Wilcox,  N'W  YORK, 
Charles  Aimes,  Daniel  Corwin,  Benjamin  Britain,  Tho-      ^  ^* 
mas  M'Cready,  Webby  Slocuni,  William  Prowd.  The  People 

The  jury  precept  contained  twenty-four  names  of  ju-   w  i  ^* 
irors,  of  whom  only  eighteen  were  summoned,  the  remain-      othen. 
der  being  absent,  or  not  found.    And  of  these  there  did 
not  appear  a  sufficient  number. 

The  following  were  the  jurors  sworn: — David  Wag- 
stafij  John  Johnson,  James  Welsh,  William  L.  Lawrence, 
Augustas  Nicoll,  John  Ashfield,  David  Oargill,  John  W. 
Livingston,  William  3rodill,  Joseph  Dederer^  John  Q^ueen, 
Robert  Graham, 

As  the  jurors  came  to  the  book,  tl\py  were  asked  by 
the  defendant's  counsel,  whether  they  were  master  shoe- 
maker's,  and,  also,  whether  they  were  masters  or  employ- 
ers in  any  of  the  mechanic  arts  or  trades ;  but  none  such 
appearing,  they  were  all  permitti^d  to  be  sworn  without 
&rther  objection. 

A  question  was  put  to  a  juror  by  a  Mr.  Griffin^  on  be* 
half  of  the  prosecution,  whether  he  hacL  not  made  up  his 
mind  upon  the  subject  of  this  trial*    He  said  he  had  no  of  Aaron  Bury 

who  v«s  in* 
diieted  for  treason,  it  was  decided  that  the  proper  question  to  be  put  to  the  jurors  ^a^, 
*'  Have  you  made  up  and  delivered  the  opinion  that  the  prisoner  is  guilty  or  innocent  pf 
the  charge  laid  in  the  indictment."  Explanatory  questions  were  allowed  by  the  court, 
»i>d  put  by  the  counsel  for  the  United  States,  and  for  the  prjsoi^ni  when  necessary. 
The  words  of  the  court  in  that  case  were,  "that  to  have  made  up  and  <^ffZirere</ the 
opinion,  that  the  prisoner  entertained  the  treasonable  designs  with  which  he  is  charged, 
and  that  he  retained  those  designs,  and  was  prosecuting  them  when  the  act  charged  ill 

1"<|»  ."11  l.l  1  •  *•  ^  JMBvtt  ».  ,     ,  - 


has  been  guilty  of  publishing  a  false,  wicked,  and  malicious  libel  which  subjects  him 
tx>  punishn^ent,  under  the  act  of  congress  on  which  he  is  indic(e4"  In  Splfridge's  c^sei 
the  following  questions  were  put  to  the  jurors:  1st.  "  Have  you  heard  -any  thing  in 
this  case  so  as  to  have  made  up  your  mind  V  2d.  "  Do  you  feel  any  bias  or  prejudice 
in  this  case  for  or  against  tlie  prisoner  at  the  bar  ]  "  The  ^^me  questions  were  put  tq, 
and  answered  by,  the  jurors  in  Goodwin's  case.  On  the  trial  of  the  mail  robbers,  Hare 
and  Alexander,  in  the  Circuit  Court  of  the  Unitei]  States,  Ma^  Terni,  lg]8,  Baltimore, 
each  juror  was  asked  whether  he  had  formed  and  exqrcssed  an  opinion  of  the  guilt  of 
JQUocnnce  of  the  prisoner. 

Jou.  II,  34 
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N'W  yoek;  knowMge  of  the  particulars  of  this  case,  and  therefore 
J^j[^^^^^*    could  not  have  made  up  his  mind.  -  Upon  this  Mr.  John 
The  People  Johnsou,  another  of  the  jurors,  observed  that  he  had  so 
Mewln  and  ^^^  i^ade  up  his  mind,  that  be  could  see  no  reason  why 
others,      journeymen  should  not  meet  to  regulate  their  own  de- 
mands as  well  as  other  men.    This  declaration  was  made 
a  ground  of  challenge  for  favor  by  the  prosecutors'  coun- 
sel, and  the  three  jurors  first  sworn,  viz.  James  Welsh, 
John  Ashfield,  and  David  Cargill,  were  sworn,  to  try 
whether  the  said  John  Johnson  was  an  indifferent  juror 
between  the  parties  or  not. 

David  Codwise,  Esq.,  counsellor  at  law,  having  been 
seated  opposite  the  jury  box,  was  called  and  sworn  to 
testify  to  the  words  of  Mr.  Johnson.  The  prosecftors, 
however,  withdrew  the  challenge,  and  the  juror  was 
sworn.  ^  - 

Mr.  Queen  was  also  challenged,  for  £avour,  and  ex- 
amined on  his  voire  dire.  The  ground  of  challenge  to 
Mr.  Queen  was,  that  his  brother,  who  was  now  absent 
from  this  city,  had  been,  during  his  residence  here,  about 
six  months  ago,  a  member  of  the  Society  of  Journey- 
men Cordwainers,  and  that  he  might  still  be  understood 
to  be  a  member;  if  so,  the  penalties  would  fall  upon 
him,  provided  the  acts  of  that  body  were  held  to  amount 
to  a  conspiracy,  and  for  that  reason  his  brother  could  not 
be  an  impartial  juror.  The  same  triors  were  sworn.  Mr, 
Queen  was  examined  on  his  voire  dire.  Two  witnesses, 
Thomas  Wilson  and  George  Gould,  were  examined  in 
chief.  The  counsel  summed  up  the  evidence,  cmd  the 
triors  found  Mr.  Queen  an  indifferent  juror  between  the 
parties:  he  was  accordingly  sworn. 

The  court  imposed  fines  on  several  persons  summoned 
M  jUTorS)  for  their  non-attendance,  and  adjourned  the 
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tnal  of  Om  iodi«t(ae«t  till  10  o*cloek  oa  th*  ColtowiDs  N>w  York, 

The  jury  ^worn  w«re  permitted  to  go  at  large*  by  con-  The  People 
seal  of  the  parties ;  the  eourt  final  admonishing  them  of  ^^^^J^  ^^ 
their  duties,  and  of  the  necessity  of  shutting  their  ears  to      others. 
aU  eooversalions  touching  the  subject  they  were  sworn  to     «j^  p^.^^, 
4eCer«aoe  upon.  ease,    which 

On  the  part  of  the  prosecution^  the  counsel  proceeded  ^^  [^i  jury 
to  prove  the  rules  of  the  society  by  parol,  having  pre-  ^^^  into  the 
vioMsly  ^ven  notice  to  the  defendants'  counsel  to  pro-  u^offiLr^dl- 
duce  aU  books  and  papws  of  the  society,  and  having  ""€  *«  ''■•'^*- 
proved  the  same  tq  have  been  in  the  hands  of  Baker,  one 
of  die  deifondants,  who  was  secretary  of  the  society.    The 
first -witness,  Benjamin,  proved  the  rules  asicontained  in 
their  coi^stitutiea  printed  in  180£l,  and  afterwards  re- 
enacted.     He  also  testified  to  some  additional  by-laws  or 
amendments.    He  could  not  say  that  the  printed  constitu- 
tion now  produced  wee  a  copy  of  the  former,  and  the  de- 
fendant's ooupsel  at  first  objeot0d  to  its  being  given  in  evi- 
denee  as  such ;   but  in  the  course  of  the  examination 
thought  peeper  to  admit  it.  ^ 

It  was  iartber  proved,  and  not  denied  by  the  defend- 
aAti^  thai  on  several  occasjons  measures  had  been  taken 
to  give  effect  to  their  constitution,  or  rules,  by  giving  no- 
tices to  masters  haviug  journeymen  or  apprentices  in 
tlMir  employ  not  members  of  the  body  ^  viz.  for  having 
more  thftn  two  apprentices,  or  employing  apprentices 
other  than"  those  of  the  members  of  the  society ;  also,  for 
employing  journeymen  who  had  infringed  their  rules. 
The  notice  in  such  cases  was,  that  if  they  persisted  to 
employ  such  persons,  ice.  or  to  disregard  the  rules  of  the 
body,  their  shop  should  be  deserted  by  all  the  workmen 
of  the  society.    This  had  been  in  some  instances  effect- 
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NW  YOR^,  ed  by  tpeans  of  what  they  called  a  strike  against  the  ahop^ 

^^^^^^^.^^^^^^^*    and  the  offending  member  was  then  termed  a  scab,  and 

The  People  wherever  be  was  employed  no  others  of  the  society  were 

Me\Y\ik  and  *^'^^®^  ^^  work.  There  was  a  strike  against  the  shop 
others.  of  Corwin  &  Aimes,  but  as  it  appeared  to  the  society 
that  they  contrived  to  defeat  its  operation  by  privately 
getting  their  work  done  at  other  shops,  the  society,  in 
November,  1809,  ordered  a  general  strike*  against  the 
masters.  There  were  one  hundred  and  eightynsix  mem^ 
bers,  and  about  as  many  journeymen  who  were  not  m6m« 
befs,  but  all  the  best  workmen  Were  of  the  society.  Ben-^ 
jamin,  who  testified  as  to  this  general  strike,  said  he  ne« 
ver  knew  of  but  one  general  turn  out.  He  testified,  that 
he  had  been  fined  and  threatened  for  working  against 
the  rules  of  the  society.  He  admitted,  on  his  cross  ex- 
amination, that  he  came  voluntarily  into  the  society^  and 
also,  that  on  the  ^u^stion  for  a  general  turn  out,  the 
members  voted  by  secret  ballot,  and  that  no  compulsion 
is  used,  but  every  men  votes  according  to  bis  inclinationi 
the  majority  carries  it,  and  then  it  becomes  a  law,  and 
the  contraveners  of  it  are  scabbed.  Edward  Whites9 
bad  worked  for  Corwin  &  Aimes,  about  four  or  five 
years,  and  had  joined  the  society  about  six  or  seven  years 
ago.  He  was  fined  at  different  times,  and  at  the  time  of 
the  general  meeting  there  Was  a  nmipus  in  the  society, 
which,  with  the  multiplicity  of  the  fines,  determined  him 
to  leave  it,  and  change  his  occupation,  and  take  to  cramp- 
ing boot  legs.  He  hard,  while  a  member,  acted  as  sex- 
ton to  a  church,  for  which  he  had  sixty  dollars  yearly, 
'  This  prevented  his  attendance,  and  occasioned  him  some- 
times to  be  fined.  During  the  time  he  was  first  scabbed^ 
his  employer  was  obliged  to  discharge  him  until  he  paid 
his  fine  and  was  reinstated.    He  admitted.that  he  came 
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Tolnntarilf  into  the  society,  and  remeioed  in  it  six  or  sev-  N'W  YORK, 
ea  year*.  J^;;^- 

Mr.  Ainxes  proVed  that  he  had  received  several  notices,  xhe  People 
one  to  discharge  Whitess,  which  he  complied  with  ;  ano-  ^- . 

■ther  to  discharge  a  boy,  an  apprentice  of  Britton,  who    and  others. 
bad  worked  with  him  two  or  three  years.      Witness 
thought  it  a  great  hardship  that  the  old  man  should  lose 
the  profit  of  the  work  of  the  apprentice  he  had  instruct^ 
ed)  and  did  not  discharge  him,  for  which  the  body  struck    ^j  ,      . 
against  hio?.    On  cross-examination,  he  admitted  he  had  repeatedly 
contributed  some  money  towards  carrying  on  this  prose*  ^i^^^^^^^cour? 

CUtion.  that  one  con* 

James  Britton  confirmed  this  testimony,  and  said,  that  ^ottuatiiy^* 
after  be  had  instructed  his  apprentice,  whose  work  was  ^^^^-  '"  ^^ 
bis  chief  support,  (he  himself  being  in  years, )  he  was  de-  People  v.Tre- 
prived  of  that  help  by  the  influence  of  the  body  of  which  ?i«"«tal.T^. 
be  was  not  a  member.  .  which  wa#  a 

Thomas  Lewis  was  also  examined :  his  evidence  was  ^*?®  ^^  ^^^' 

'  spiracy  of  the 

not  very  material,  being  only  confirmatory  of  the  above  journeymen 
P««icular8.  *  ^- ^ 

The  defendants  offered  to  show,  as  well*firom  the  wit-  counsel,  offer- 
Besses  on  the  part  of  the  prosecution,  as  from  other  wit*  conspiracy  a^ 
nesses  whom  they  should  call,  °*®"ff      *^« 

master     hat- 

1st.  That  long  ago,  prior  to  the  strike  or  turn  out,  ters,  and  that 
there  was  a  combination  of  the  masters  for  the  express  J?®  *f'*^*h" 
purpose  of  lowering  the  wages  of  the  working  men,  and  journeymen 
which  was  oppressive  to  them ;  and  that  their  society  "^ounvmcV^ 
originated  in  the  necessity  of  protecting  themselves  the  combine- 
against  such  combinations ;  and  further,  that  the  masters  thT  masterif 

were  now  in  combination  for  the  purpose  of  this  prose-  The  court  re- 
fused to  hear 
Cnton.*  the  evidence, 

This  was  objected  to  and  overruled,  upon  the  ground  ^^^^^  ^*°J 
that  the  misconduct  of  the  masters  would' be  no  justifica*  con?icted. 
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N*W  YORKi  tion  of  the  dbfendaois.    It  was  then  oShred  bj$  evidanee 

^  ^'         'in  mitigation,  but  the  court  said)  that  if  there  were  cir* 

The  Peopio   cuoustances  merely  in  mitigation   of  th€  sealenoei  thejr 

Meiv'n      ^^^^^^  comd  moro  properly  in  alSldaTit  in  caae  of  goqvig* 

and   others,    tlon. 

2d.  The  defendants  attempted  to  shov^  that  the  wages 
and  rates  contended  for,  and  demanded  by,  the  journey* 
men,  were  reasonable,  and  ik>  higher  than  to  afford  them 
a  bare  maintenance. 

This  evidence  was  not  received,  because  none  had  ap^ 
peared  on  the  part  of  the  prosecution,  to  show,  that  un- 
reasonable or  extravagant  demands  had  been  made.  It 
was  therefore  held  irrelevant  to  rebut  what  had  not  been 
proved. 

3d.  The  defendants  proposed  to  prove,  that  the  masters 
made  an  excessive  profit  on  the  labour  of  the  workmen ; 
but  this  was  refused  also,  upon  the  former  ground,  that  the 
misconduct  of  the  masters  would  not  justify  a  conspiracy 
or  tHegal  combinatiQn  in  the  Journeymen. 

The  court  having,  in  the  morning,  intimated,  that  it 
would  sit  till  twelve  o'clock,  rather  than  adjourn,  defen- 
dants' counsel  were  called  upon  to  sum  up,  and  Mr. 
Sampson,  pursuant  to  arrangement  with  Mr*  Golden,  com* 
meiiced. 

Mr:S.  observed,  that  the  difficulties  under  which  he  labour- 
ed,were  beyond  his  force,  and  he  was  conscious  that  entering 
upon  an  argument  of  such  a  nature,  under  such  disadvan- 
tages, was  a  forlorn  endeavour.  The  evidence  given  did 
not  in  any  shape  alter  the  principles  upon  which  he  bad  ar- 
gued'six  months  ago,  for  the  quashing  of  the  indictment. 
That  argument  [alluding  to  his  argument  tipon  a  prior  hear- 
ing of  this  case]  was  addressed  to  a  court  of  law,  and  found- 
ed upon  the  law,  supposing  all  die  facts  charged  in  the  in- 
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dictment  to  be  proved.  Nothing,  certaiDly,  had  come  out  N'W  YORK, 
io  evidence  to  prejudice  the  defendants,  for  there  was  not  ^^^'  *®^^ 
a  single  instance  of  violence  or  disorderly  conduct,  and  it  j^  PeopU 
was  conceded,  that  the  demands  of  the  workmen  were  not  r. 
unreasonable  or  extraordinary.  The  single  question  would  ^•^Ji"  ^/^^^ 
be,  aa  il  was  considered  by  him,  whether  the  law  of  Eog« 
land  was  to  govern  this  case.  He  was  aware  how  far  tbo 
doctrines  of  the  English  law  upoa  this  head  had  unfortu- 
aately  given  a  bias  to  the  judgment  of  many  individuals;  and 
no  doubt,  some  of  those  whom  chance  had  anayed  to  sit  in 
judgment  on  this  cause,  must  be  presumed,  however  hon* 
ouzable  and  intelligent,  to  have  imbibed  more  ox  less  of  that 
opinion.  The  jury,  it  is  true,  are  judges  of  law  and  fact  in 
criminal  cases,  and  the  arguments  necessary  to  disentan- 
gle the  question  from  such  preconceived  notions,  must  be  of 
a  nature  too  prolix  and  arduous  to  be  offsred,  with  a  &ir 
prospect  of  success,  to  a  jury  already  exhausted  and  fatigued 
by  a  painful  sitting,  at  a  season  when  the  powers  of  mind 
and  body  languish.  Mr.  S.  farther  observed,  that  in  the 
former  argument,  he  had  found  it  necessary  to  turn  over 
^  many  volumes  in  order  to  show  grounds  for  his  opinions, 
and  to  cite  numerous  cases  which  it  would  be  imposaibto 
now,  at  candle  light,  with  sight  so  fatigued,  and  faculties  so 
exhausted,  and  in  a  state  of  health  so  ill  suited  to  exertion, 
to  resort  to.  The  very  circumstance  of  his  having  under- 
taken to  report  the  former  arguments,  with  all  the  tiresome 
labour  of  transcribing,  compiling  and  correcting  of  the  press, 
bad  effaced  the  livelier  impressions  of  first  concepticms,  and 
most  impart  to  what  he  should  offer  the  vapid  insipidity  of  . 
a  tale  twice  told.  The  many  books  already  referred^,  and 
now  produced  by  the  opposite  counsel,  seemed  to  ^rewam 
him  that  they  meant  to  renew  the  learned  efforts  of.  the 
former  contest,  and  many  of  them  referred  to  by  Mr.  Griffin 
were  not  noticed  till  the  moment  it  was  necessary  for  him 
to  reply  to  them,  when  it  was  impossible  for  him  to  answer 
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if*w  YORK,  but  from  vague  recollection  or  repetition  of  his  former  ar- 
Joijr,  1810.    gmj^^jjt^  Qr  reference  to .  tKe  printed  report.     [Mr.  S.  in  re* 

The  People   ^^'"""8  ^^  ^^^  former  argument,  read  the  authorities  from 
y.         the  printed^report,  but  omitted  much  the  greater  part,  from 

^^^^uTr  *°^  unwillingness  to  fatigue  the  attention  of  the  jury  already 
exhausted.  After  he  had  concluded,  it  was  thought  too  laC6 
to  hear  the  other  counsel,  and  the  court  adjourned  till  the 
following  day  at  ten  o'clock.] 

Mr.  Golden  followed  Mr.  Sampson^  and  re-examined  the 
principles  of  the  law,  and  the  leading  authorities ;  reason- 
ing upon  them,  and  applying  them  to  the  case  with  great  dis- 
crimination and  ability.  Admitting  all  the  cases  cited 
againt  the  defendants  from  the  English  books  to  be  of  fall 
authority,  that  none  of  them  would  warrant  a  conviction. 
It  seemed  to  hino,  that  the  moment  it  was  admitted  that 
the  object  of  the  conspiracy  was  not  criminal,  there  ought 
to  be  an  end  of  the  prosecution.  And  the  doctrine  and  ar« 
gument  touching  a  conspiracy,  to  do  a  lawful  act  by  un* 
lawful  means,  seemed  to  him  a  distinction  without  a  differ- 
ence, an  unnecessary  refinement,  and-  at  best  a  begging  of 
the  question.  To  conspire  to  use  unlawful  means,  was  to* 
conspire  to  do  an  unlawful  thing,  and  was  an  unlawful 
'conspiracy.'  All  that  he  admitted  freely.  But  when  that 
was  admitted,  the  question,  whether  there  had  been  such 
a  conspiracy,  was  not  a  whit  advanced,  and  he  contended 
as  confidently  as  before,  that  there  had  not  He  read  and 
commented  upon  the  constitution  of  the  society,  and  mato<' 
tained  that  all  the  words  of  coercion  with  which  it  aboun<* 
ded,  all  the  terms  of  arbitrary  command,  which  might  fur-i 
nish  such  fertile  subjects  for  declamation,  were  jnnocent 
and  harmless,  and  would  be  so  considered  by  candid  judg-> 
ment,  when  the  undeniable  truth  was  taken  into  the 
account,  that  (he  only  compulsion  they  used  was  a  re* 
fusal  to  work  with  those  whom  they  considered  as  join* 
ing  in  opi»'ession  against  them.  There  was  a  welU , 
received  and  settled  definition  of  crimes,  by  which   they 
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were  divided  into  two  comprehensive  classes,  those  called  N'W:  YORK, 
fvta/a  in  ssy  which  were  crimes  against  the  universal  laws     ^^*  ^ 
of  Grod  and  nature,  and  those  termed  nMla  prohibiiOj  or   f^^  People 
offences  against  positive  institutions.    There  must  in  this         t. 
country  be  statutes  enacted  by  the  legislature,  which  speak   „|5^Jj!jJ^ 
the  will  and  voice  of  the  people.     Beyond  this  definition 
there  can  be  jao  crime,  and  it  is  impossible  to  draw  the  re. 
fusal  of  a  body  of  men  to  labour  uuder  terms  disadvan- 
tageous to  themselves,  or  which  they  think  disadvantage- 
ous to  them,  under  either  branch  of  this  definition,  without 
more  subtlety  than  ought  to  be  admitted  in  the  law ;  and 
more  straining  than  the  genius  of  our  code  allows,  to  be  v 
used  against  defendants  in  any  criminal  case. 

Mr.  Chriffin  first  summed  up  on  the  part  of  the  prosecu- 
tion«  The  law  having  been  already  so  fully  discQssed|. 
and  the  necessary  limits  of  this  report  rendering  it  neces- 
sary to  compress  the  account  of  the  trial,  on  which  the 
facts  were  few,  and  of  no  great  interest  or  novelty,  noth-. 
ing  more  can  be  given  than  the  outlines  of  the  summing  up. 

To  the  authorities  cited  by  the  counsel  ibr  the  prosecution 
on  the  former  argument,  Mr.  Griffin  added  the  following  : 
Rex  V.  Bdspal,  3  Burr.  1320,  the  remarks  of  Lord  Mans- 
field and  Justice  Yates,  on  the  subject  of  conspiracies,  in 
Virtue  v.  Lord  Clive,  4  Burr.  2475,  6,  the  observations  of 
Justice  Grose  on  the  same  subject,  ki  Rex  v.  Mawbey  et  al, 
6  D.  &  E.  636,  and  the  cases  of  Rex.  v.  Hammond  et  oL 
2  Esp.  Kep.  719.  Rex  v.  Locker  et  al.  5  Esp.  Rep.  107. 
Rex  V.  Salter  et  at.  5  Esp.  Rep.  125. 

Mr.  Griffin  applied  himself  very  forcibly  in  answer  to 
the  observations  of  Mr.  Sampson,  upon  the  common|law  ; 
and  instead  of  judging  it  by  the  sharp  rules  of  criticism, 
desired  that  it  might  be  fairly  and  candidly  judged  by  its 
effects.  He  drew  a  comparative  view  of  the  condition  of 
the  English  people,  and  the  English  peasantry,  with  that  of 
the  people  of  the  continent  of  Europe ;  of  the  independence 

Vol.  II.  36 
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iTVr  YORB;  of  the  one,  and  the  debased  and  serrile  condition  of  the 
July,  1810.    QiY^QY.     Admitting  that  the  national  code  -was  the  source  of 

The  People  ^^^^^"^^  improvement,  manners,  and  civilization  as  was 
V.  argued  by  Mr.  Sampson,  what  better  eulogim  could  be 

^**th"  passed  upon  the  common  law  of  England  than  the  flour- 
ishing and  happy  situation  of  the  nation  where  that  code 
prevailed ;  if  the  people  of  England,  with  all  their  griev- 
ances, are  so  much  above  the  servile  state  of  boors,  or  the 
debased  and  benighted  condition  of  those  of  Spain  and 
Portugal,  and  other  countries  where  the  sword  and  the  in* 
quisition  govern  without  control  of  law,  it  must  be,  even 
from  the  argument  of  his  opponent,  that  the  national  code 
is  more  exalted  and  more  beneficial. 

Why  is  it,  added  he,  that  "  slaves  cannot  breathe  in  En- 
gland?"   Why  is  it,  that  "they  touch  that  country  and 
their  shackles  fall?"    It  is  the  common  law  which  strikes 
off  their  fetters,  it  is  the  common  law  which  expands  them 
•  into  freemen. 

If  England,  in  the  times  of  general  disorder  thmughont 
Europe,  escaped  almost  singly  from  the  devastations  of 
civil  war,  revolution  and  invasion,  it  was  owing  to  the  love 
of  the  laws  that  animated  the  people  to  contend,  heart  and 
hand,  for  their  precious  birthright,  and  to  the  genius  of 
their  constitution  that  watched  over  their  destiny.  What 
else  had  protected  the  English  people  from  guillotine,  bas- 
tile  and  inquisition?  What  else  had  implanted  in  the 
United  Stales  the  principles  of  freedom  which  had  grown 
up  and  matured,  and  finished  in  their  perfect  indepen- 
dence? Why  was  their  condition  even  as  colonies,  so 
much  above  that  of  Brazil  or  Mexico,  countries  towards 
which  nature  had  been  perhaps  more  lavish  of  her  fa- 
vours ?  It  was  the  principles  of  the  common  law  which 
our  ancestors  brought  with  them,  which  first  prompted 
them  to  assert  their  independence,  and  then  in  the  days 
of  trial  and  of  strife,  moderated  the  fury  of  revolution,  and 
served  as  sure  and  solid  foundations  of  future  security.     It 
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vas  in  that  free  and  hallowed  volume  which  served  as  l^*W  YORK, 
their  palladium,  aud  in  which  they  found  written  the  first  ^^^'^'  ^®*^' 
lessons  of  their  independence.     It  was  the  mild  spirit  of  j.^^  People 
the  common  law  that  tempered  the  evils  of  civil  convul-         ▼. 
sion  and  calmed  the  agitated  waves,  and  finally  shone    |^„^*i|^^ 
forth  with  renovated  lustre  when  those  storms  had  passed 
nway  ;  that  common  law,  the  great  magazine  which  sup- 
plied our  state  and  national  constitutions  with  abundant  • 
and  useful  materials  for  their  solid  structure. 

Mr.  GriflSn  then  argued  upon  the  evidence,  and  admitted 
that  there  had  b^n  no  personal  violence,  no  outrage  or  dis- 
order, but  asked  if  the  coercive  measures  of  the  society 
were  less  cruel  or  oppressive  for  that  reason.  He  made 
strong  remarks  upon  the  imperious  and  tyrannical  jedicts  of 
the  t^nstitution  and  by-laws  ef  the  society,  and  asked 
whether  it  was  possible  for  any  workman  to  enjoy,  with- 
out molestation,  the  indisputable  rights  of  peaco,  neutrality, 
and  self-government,  in  his  own  private  and  particular 
concerns.  A  journeyman  was  neither  free  to  refuse  enter- 
ing into  the  society,  nor  at  liberty,  having  done  so,  to  leave 
it  without  incurring  ruin  or  unmerited  dis^ace ;  and  to 
the  real  impoverishment  which  he  must  undergo,  and  to 
the  yils  heaped  upon  all  who  befriend  him — to  all  this 
was  added,  the  opprobrious  epithet  of  scab.  If  an  individ- 
ual master  refused  obedience  to  their  laws,  or  fell  under  the 
displeasure  of  the  society,  a  stroke  was  directed  against  - 
him.  And,  though  the  stroke  was  not  a  corporal  wound, 
it  was  a  cruel  and  ruinous  infliction,  from  which  he  could 
have  no  relief,  unless  the  law  provides  one.  He  was  pro- 
scribed without  remorse,  and  outlawed  without  mercy. 

If  the  master  workmen  in  general  happened  to  oflend 
this  society,  a  general  cessation  of  labour  amongst  the  mem- 
bers of  their  own  body  was  decreed,  to  which  obedience 
was  rigorously  enforced  ;  however  much  the  necessities  of 
their  families  might  require  their  work,  idleness  was  en- ^ 
joined  npon  them.     They  were  commanded  to  do  noman-r 
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N'W  YORK,  ner  of  work ;  but  it  was  a  Sabbath  not  of  rest^  but  of  veo- 

u  y,     1  .^  geance,  of  desolation,  and  of  suffering.     Mr.  Griffin  urged 

The  People  ^^^^  *  variety  of  other  topics  with  great  strength  and  ef- 

y.  feet,  and  concluded  by  what  might  be  understood  as  a 

*ndoU>««    *u"**»8i^  of  ^^  argument. .  He  did  not  complain  of  the 
defendants  for  forming  themselves  into  a  society,  but  for 
compelling  others  to  become  members.    He  did  not  accuse 
«  thetn  of  having  advanced  the  price  of  their  own  laboufj 

but  of  conspiring  to  regulate,  by  measures  of  rigour  and 
coercion,  the  wages  and  the  will  of  others;  his  charge 
against  them  was  not  that  they  chose  and  determined  for 
what  employers  they  would  or  would  not  work,  but  that 
ihby  had  exercised  an  aristocratic  and  tyrannical  conttol 
over  third  persons,  to  whom  they  left  neither  free  will  nor 
choice ;  and  that  they  employed,  to  effect  this  purpose, 
-means  of  interference  in  their  concerns  to  which  it  was 
impossible  for  the  sufferers  to  oppose  any  resistance: 

Mr.  Emmet  closed  the  prosecution.  Befo)-e  he  began, 
Mr.  Sampson  cited  a  passage  from  Reeve's  tlistory  of  the 
Common  Law,  to  show  that  besides  the  ordinances  to  which 
he  had  adverted,  all  to  be  found  in  Keble's  Statutes;  there 
was  a  special  jurisdiction  and  particular  laws  touching  the 
staple  of  wool,  and  that  the  charge  of  conspiracy  agaii^t  the 
merchants  in  the  reign  of  Edward  IH.  might  have  very  pos- 
sibly been  for  an  infringement  of  that  code,  which  was  call- 
ed the  law  of  the  staple.  So  ths^t  there  were  two  ways  of 
accounting  for  it,  viz.  by  the  general  statutes,  or  by  these 
particular  regulations,  in  neither  of  which  it  could  be  an  ar- 
gument that  such  conspiracies  were  by  the  common  law, 
Mr.  S.  said  he  would  go  no  higher  into  antiquity.  If  his 
learned  friend  chose  to  do  so,  he  might  now  mount  up  Ja- 
cob's ladder,  of  which  one  end  was  in  this  world  and  the 
other  in  the  world  above.  Mr.  S.  also  cited  a  certified  opi- 
nion of  Judge  Scott  of  Maryland,  in  MS.  where  two -cases 
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were  adjudged,  one,  where  after  conviction  a  new  trial  ^as  N'W  YORJZ, 
refused)  and  another,  when  on  demtirrer  to  evidence  jadg-     "  ^' 
ment  was  for  the  defendant ;  on  this  distinction,  that  where  ^he  People 
the  party  said  to  be  injured  went  voluntarily  into  the  so-  v. 

ciety,  there  was  no  injury  done  him,  however  it  might  be  ^*p^^„**^ 
if  he  was  compelled.     This,  he  said,  was  applicable  to  the 
cases  of  Benjamin  and  Whitess,  both  of  whom  had  entered 
voluntarily. 

Mr.  Emmet  declared  that  it  was  not  his  intention  to  ad* 
vert  on  this  occasion  to  a  single- law  case,  nor  to  open  one 
of  the  numerous  authorities  that  lay  upon  the  table,  because 
he  bad  observed  with  what  pain  the  jury  had  endeavoured 
to  listen  to  the  elaborate  arguments  of  his  learned  adversa- 
ries, whenever  they  turned  upon  abstruse  deduction  from 
the  antiquities  of  the  law.  He  neither  blamed  the  counsel 
nor  the  jury  in  this  respect;  both  had  tried  to  do  their  du- 
ty, and  he  could  not  withhold  his  admiration  of  the  research 
and  ingenuity  of  his  friend,  who  had  shown  such  force  of 
learning  and  industry,  jut  it  w^s  plain  that  it  was  buf 
labour  in  vain :  for  it  n^v^r  co^ld  be  expected  from  the 
most  intelli^eq^  jnrnr<^  f^at  pypp  \ypre  emoanpelled.  tl^gl, 
they  should,  in  t^ft  inp.ir|f^^tn|  fjjfifill^riir'^  nf  n  '^^^\J  fwi 
^nicti  they  had  no  previous  course  of  preparation,  follow- 
ing me  ablest  and  clearest  logician  through  a  range  of  ar- 

"TuTffgnt'TVhlfch  It  musi  have  cost  a  practisftd   anfi)  fiH^iratftH  ^ 

Tawyer  so   much  timt^  f\nc\  trnnhlfl  tc^  f^ffnipose.^   It   was_ 
what    never  was  rpf  ^ifred  of  ai^y   inrv «  and  it  was   not 


within   their  jprovince,   nor  were  they  the   worse  jurors 


"for  not  being  deep  read  lawyers,     -f  He   constitiuion  h^^ 
appointed  two  distinct   offices:  Judges  had  to  determine 
questions    of  law^  and  jurors  to  decide   upon  ouestiouj^^ 
of  fact ;  and  although   the  jury  in  criminal   cases  had 
the   undoubted    power    wnen    mey    chose    to    ^.YP.rt    \^ 
of  deciding  upon  law  and  fact^  yet  that  was    a  right  ^j^ 
power  which  a  discreet  jury   would   nfiVfir  assf>fj 
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N'W  YORK,  cases  where  the  strongest  exigencies  required   them  to  do 

July,  1810.  *■         n,.       .    J  °  , --^ .     ^  . ri— 

here  were  indeed  occasions,  when  important  public 


The  People    Principles  were  in  jeopardy,  when   it  might  beiised  as   a 
T.  saving  and  salutary  privilege  ;  but  nothing  less  than  such 

Others        Occasions  would  warrant  a  jury  to  pronounce  upon   what 
no  understanding,  by  the  simple  force  of  common  sense, 
could  be  equal  to.      The  certainty  of  the  criminal  law  is 
as  important  as  that  of  the  civil,  and  that  can  only  be 
preserved  by  leaving  it  to  be  expounded  by  judges,   to 
whom  education  and  habit  have  rendered  it  familiar,  and 
who  join   knowledge  of  its  theory  to  the  aptitude  which 
practice  gives.     Discreet  jurors  know  that  no  science  is 
intuitive,  and  that  law,   which  comprehends  the  rules  of 
all  men's  actions,  can  never  from  i\s  nature  be  so  simple 
as  that  some  difficulties  must  not  at  times  arise  in  the  ex- 
position of  it.     When  they  do,  it  is  impossible  to  lay  down 
the  rule,  but  from  a  knowledge  of  what  has  been  estab* 
lished  by  usage  or  by  statute,  and  to  do  so  safely,  a  knowl- 
ledge-  ^  eaustts  -and-  Qcnaequcaces,  which  practice  only 
■■gives,  ia  eascntial.     As  ^^11  might  a  lawyer  Ahmk  hixxx- 
^<w<fyi»lifio8l  withaiit  any  pi'eweus  eduoarien,  to  beajZUUs 
ThanXlffSraiCTjlJH'  an  aitiat^'ajiiliji  uf  thoao  4o-be  a  lajay&QCL. 
^Iind  thio  pjainly  appoaysd  to  metti'rti^-^oursft^Jhfi^ujn^ 
iiiiiig  up    sn  ths  othnr^idai     WhnrrJt^  tnn^^fl  ijp^n  t^** 
•^fli(5tS  tn')B\niltilWe,'  I  yaw   llu?"  jttry-gmwg-  an^attentivs  »Qr| 
•--where  i>^mu  t^uUBicff  leaiSonttTgT'i^uoulcl  mark  them-  ti^ 
aoDing  With  patieitetf7  where  if" was  humomtrnd  fiincy^ 
^aw  the  pleasure  they  recei£ed,  and  T  joined,  in  it,  for  wit 
•and  vivacity  wilt  always  taptwato  i»nd -please  ;  but  wbei^ 
■4hat  Ittbeured  chain' of  induction  which- did  credft  to  ih^ 
^industry  and  reasoning  powers  e^-wfty-  learned  friend,  was 
^.offered  to  the  jury-box,  I  could  .dlsfifiUQ-in  ^heir  iadiwduaL. 
—countenances  the  tnrth  of  that-sontonoo^wbich  says,   ^^4^- 
Tjlieslluns  of  law  jurors  are  not  to  answer."'  -— ^. 

^ne  observation,  however,  touching  th^  strirtiirpfl  pftfifi- 
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ed  upon  the  absurd  antiquities  of  the  common  law  ;  and  I  N'W  YORK, 
am  far  from  denying  the  barbarity  of  its  origin,  and  that  it      "  ^' 
originated  in  dark  and  ignorant  times.     It  is  this ;  that  its  j,^^    people 
course  has  been  marked  with  progressive  improvement,  ▼. 

which  alone  is  eUigium  and  security  enough.  Mr.  Emmet  J^ew 
then  passed  to  the  constitution  of  the  society,  and  dwelt  with 
his  usual  force  upon  several  of  its  provisions,  which  he  re- 
presented as  arbitrary  and  tyrannical,  and  going  to  erect  an 
itnperium  in  imperioj  and  overbear  the  rights  of  the  citi- 
zen and  the  law  of  the  land. 

He  took  advantage  of  the  hardship  of  Briton^s  case,  and 
drew  a  lively  and  pathetic  picture  of  the  sufferings  of  an 
inoffensive  old  man,  anc^  of  the  cruelty  of  exacting  from 
his  employer  the  hard  sacrifice  of  bis  abandonment,  at  the 
peril  of  his  own  destruction.     He  said  he  was  not  the  ad-     *  ^h*  ?>•' 
vocate  of  any  oppression,  and  if  the  masters  had  combined  cy^is^thtTunK 
for  any  purpose  of  oppression,  or  in  any  shape  against  law,  lawfiU    con- 
he  would  Vish  as  much  as  any  man  that  they  should  be  ^o  an  mila^ 
indicted  and  convicted.  ful  act,      oc 

His  address  was  such  as  the  reporter  would  willingly  fJ*acifor*aa 
lay  before  the  public,  did  the  limits  prescribed  to  him  admit  unlawfjil  pur- 
of  it;  but  the  same  reasons  for  which  the  speeches  of  the  P??®'      ^^.* 
other  counsel  have  been  abridged,  must  serve  as  his  apol-  complete 
ogy.  .  "^^^^      »^* 

"'  confederacy 

The-charge  of  the  court  was  then  delivered  by  his  hon-  is  made ;  and 
our  the  Mayor,  to  the  following  eflfect.  ?"y  ^""^  ^®°* 

^     '  ^  .in  pursuance 

He  observed  there  were  two  points  of  view  in  which  of  it,    is  na 
the  offence- of  a  conspiracy   might   be   considered;   ^he  ^^^^'^^^^'"^^ 
one  where  there  existed  a  -combination  to  do   an  act,  un-  offence.       a 
lawful  in  itself,  to  the   prejudice  of  other   persons ;  the  ^"J*-    f-^P- 
other  where  the  act  done,  or  the  object  of  it,  was  not  un-  y.  \^  p,  223^ 
lawful,  but  ttfUatoful  means*  were  used  to  accomplish  it* 
As  to  the  first,  there  could  be  no  doubt  that  a  combina- 
tion to  do   an  unlawful  act  was  a  con9piracy.     The  sec- 
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N!W  YORK,  ond  depended  on  the  common  principle  that  the  good* 
"  ^'    •    '    ness  of  the  end  would  not  justify  improper  means  to  ob- 
The People    ^^^"  ^^'    ^^j  therefore,  in  the  present  case,  the  defendants 
V.  had  confederated  either  to  do  an  unlawful  act,  to  the  in- 

oOwra*"^  jury  of  others,  or  to  make  use  oi  unlawful  m^ans  to  obtaia 
their  ends,  they  would  be  liable  to  the  charge  of  a  conspi- 
racy.    He  observed,  that  the  court  did  not  mean  to  say,  uor 
did  the  facts  in  the  case  require  them  to  decide,  whether  an 
•  -Journey-  agreement  not  to  work,*  except  for  certain  wages,  would 
eratin*^°"aifd  ^^^^^*^^  *^  ^^is  ofFence,  without  any  unlawful  means  taken 
refusing     to  to  enforce  it. 

work,  unless 

for  certain  Much  has  been  said  as  to  the  application  of  the  com- 

be  indicted  ^^^  ^^iw  of  England  to  the  case.  The  absurdities  of  the 
for  a  conspi-  ancient  common  law,  and  also  of  the  statute  law  of  Eng- 

oft^nce*''^  con-  '^"^»  ^^^^  *^®®^^  exhibited  in  the  strongest  light.  It  was 
sists  in  the  well  knowu,  that  many  of  the  ancient  rules  of  the  com- 
conspiring,     ^^^^  j^^^  ^^  ^j^jg  ^^^  Other  subjects  had  been  exploded 

and  not  m  the  J  /•  . 

reused,  and  or  become  obsolete,  and  that  little  of  the  mass  of  absurd!- 
conspiracies  jj^g  complained  of  by  the  defendants'  counsel,  remained 
though  the  in  force  even  in  England.  In  this  state  the  court  could 
subject  mat-  ^q^  be  at  a  loss  in  deciding"  how  far  the  common  law  of 
lawful.  8  Mod  England  was  applicable.  Our  immediate  ancestors 
11,  320.  a  claimed  it  as  their  birthright.  They  considered  it  as  se- 
racyto^do^a  <^^ring  to  them  many  of  their  highest  privileges,  aqd  they 
lawful  act  to  often  appealed  to  .that  law  in  support  of  their  rights,  and 

endisa^rime  ^S^^P^^  ^*^®  arbitrary  extensioaof  power  by  the  British 
though  no  act  parliament.  The  constitution  of  this  state  had  also  ex- 
be  done,  in  presslv  adopted  it,  and  declared,  that  such  parts  of  the 

consequence  /.  x-« 

thereof.  8  common  law  of  England,  and  the  statute  law  of  England 
Mod.  831.  and  Grreat  Britain,  and  of  the  acts  of  the  legislature  of  thja 
collected,  vol"  colony  of  New  York,  as  together  did  form  the  law  of  said 
i.  p.  150,  151.  colony  on  the  19th  April,  1775,  and  not  repugnant  to 
the  constitution,  should  be  and  continue  the  law  of  this 
state,   subject  to  such  alterations  and   provisions  as  the 
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egislature  of  this  state  shall  from  time  to  time  make  con-  N'W  YORK, 
ceruiDg  the  same,  &c.     No  alteration  having  been  made     ^  ^' 
by  our  constitution  or  laws,  the  common  law  of  England,    xhe  Popple 
as  it  existed  at  the  period  last  mentioned,  must  be  deemed    .,  ,  T* 

*^  "*  MeiYin  and 

to  be  applicable,  and  by  that  law  the  principles  already  others. 
stated  appeared  to  be  well  established.  No  precedents,  it 
was  true,  of  convictions  or  judgments  upon  them  had  been 
produced  from  our  own  courts,  but  no  strong  inference 
could  be  drawn  from  that,  as  until  lately  such  precedents 
had  not  been  preserved,  and  no  printed  reports  of  adjudged 
cases,  had  been  published. 

The  injury  produced  by  unlawful  combinations  might 
affect  any  person  or  number  of  persons,  as  in  the  present 
case  the  master  workmen,  or  the  fellow  journeymen  of 
the  defendants,  or  any  other  individuals.  It  appeared 
in  evidence,  that  the  society  of  journeymen,  of  which  the 
defendants  were  members,  had  established  a  constitution, 
or  certain  rules  for  its  government,  to  which  the  defend- 
ants had  assented,  and  which  they  had  endeavoured  to 
enforce.  These  rules  were  made  to  operate  on  all  the 
memberi^  of  the  society,  on  others  of  their  trade  who 
were  not  members,  and  through  them  on  the  master 
workmen,  and  all  were  coerced  to  submit,  or  else  the 
members  of  the  society,  which  comprehend  the  best 
workmen  in  the  city,  were  to  slop  the  work  of  their  em- 
ployers. One  of  the  regulations  even  required  that 
every  person  of  their  trade,,  whom  they  thought  worthy 
of  notice,  should  become  a  member  of  the  society,  and 
of  course  become  subject  to  its  rules,  and  in  case  of  neg- 
lect or  refusal,  it  imposed  fines  on  the  person  guilty  of 
disobedience.  .  When  the  society  determioed  on  any 
measure,  it  found  no  difficulty  in  carrying  it  Into  execu- 
tion.     If  its  ordinary  functions  foiled,  it  enforced  obe- 

Vol.  II.  S6 
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N'W  YORK,  dience  by  decreeing  what  was  called  a  strike  against  a 

"  ^'         '   particular  shop  that  had  transgressed,  or  a  general  turn 

The  People   out  against  all  th6  shops  in  the  city,  terms  which  had  been 

„  .  7'      ,   explained  by  the   witnesses,  and  were  sufficiently  under- 

others.       Stood.  *  These  steps  were  generally  decisive,  and  com- 

pelled  submission  in  all  concerned. 

Whatever  might  be  the  motives  of  the  defendants,  or 
their  object,  the  means  thus  employed  were  arbitrary  and 
unlawful,  and  their  having  been  directed  against  several 
individuals  in  the  present  case,  it  was  brought,  in  the  opin- 
ion of  the  court,  within  one  of  the  descriptions  of  the 
offence  which  has  been  given^ 

The  jury  retired,  and  shortly  after  returned  a  verdict 
against  the  defendants. 

The  sentence  was  then  passed  by  his  honour  the  May- 
or, who  observed  to  the  defendants,  that  the  novelty  of  the 
case,  and  the  general  conduct  of  their  body  composed  of 
members  useful  in  the  community,  inclined  the  court  to 
believe  that  they  had  erred  from  a  mistake  of  the  law,  and 
from  supposing  that  they  had  rights  upon  which  to  found 
their  proceedings.  That  they  had  equal  rights  with  all 
other  members  of  the  community  was  undoubted,  and 
they  had  also  the  right  to  meet  and  regulate  their  concerns, 
and  to  ask  for  wages,  and  to  work  or  refuse^  but  that  the 
_means  they  used  were  of  a  nature  too  arbitrary  and  coer- 
jcixg,  and  which  went  to  deprive  their  fellow  citizens  of  ^ 
rights  as  precious  as  any  they  contended  for.  That  the 
present  object  of  the  court  was  rather  to  admonish  than  to 
punish  ;  but  an  adjudication  upon  the  subject  being  now 
soletnnly  had,  it  was  recommended  to  them  so  to  alter  and 
modify  their  rules  and  their  conduct,  as  not  to  incur  in 
future  the  penalties  of  the  law. — They  were  fined  each 
one  dollar,  with  the  costs. 
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CIRCUIT  COURT  UNITED  STAT  S. 
BALTIMORE,   MAY,  1818. 

^  ^  vs    ^  ^^  I         Robbery    op    the 

Joseph  Thompson  Hare.  J  ^^^^^  *^- 

Present — ^Hon.   Gabriel  Duval,   )  j«(jffes 
Hon.  James  Houston,   \        ° 

William  Wirt,  Attorney  General  of  the  United  States^ 
Elias  Glenn,  District  Attorney,  Thomas  Kell,  and  Rever- 
dy  Johnson,  Esqrs,  Counsel  for  the  Prosecution. 

Grek  WtUiam  Winder,  David  Hoffman,  Cluirles  Mitch- 
dl,  Upton  S,  Heath,  and  Eben.  L,  Finley,  Esqrs.  Conn-     Robbinethc 
flel  for  the  Prisoner.  '  carrier  of  the 

mail  of  the  U. 
In  the  Circuit  Court  of  the  United  States  of  America'  states,  or  o- 

for  the  fourth  circuit,  held  at  the  city  of  Baltimore,  in  therpersonen- 

and  for  the  Maryland  district.  ^        *"•?»*•**  **"«^ 

•^  ^         wjih,  of  such 

Maryland  District,  to  wit. — The  grand  inquest  of  the  United  «aail,  by  stop- 
States  of  America,  for  the  fourth  circuit,  inquiring  for  the  body  of  V^^fi  him  op. 
the  Maryland  district,  upon  their  oaths,  do  present,  that  Joseph  ^^  highway, 
Thompson  Hare,  late  of  the  said  district,  yeoman,  together  with  a  demanding 
certain  Lewis  Hare,  and  a  certain  John  Alexander,  on  the  eleventh  ^he  surrender 
day  of  March,  in  the  year  eighteen  hundred  and  eighteen,  in  the  ®f  *he  mail, 
night  of  the  same  day,  in  the  public  highway  at  Harford  county,  at  •'^d  at  the 
the  district  aforesaid,  in  and  upon  one  David  Boyer,  then  and  there  "W*^  tiro« 
being  the  carrier  of  the  mail  of  the  said  United  States,  and  the  showing  wea- 
person  entrusted  therewith,  and  in  the  peace  of  God  and  of  the  pons  calculat- 
said  United  States,  then  and  there  being,  with  force  and  arms,  at  ^  ^  **^®  ^ 
the  district  aforesaid,  feloniously  did  make  an  assault,  and  him,  the  ^'f^,  such  as 
said  David  Boyer,  in  bodily  fear  and  danger  of  his  life  in  the  high-  pistols  or 

way  aforesaid  then  and  there  did  put,  and  with  the  use  of  certain  dirks,  putting 

dangerous  weapons,  to  wit,  pistols  and  dirks,  which  the  said  Joseph  ^i""^  *7  ^^^^  ^ 

•  his    life,  and 

obtaining  possession  of  the  mail  by  the  means  aforesaid,  against  the  will  of  the 
carrier,  is  such  a  robbing  of  the  mail,  and  such  a  putting  the  life  of  the  carrier  or 
person  entrusted  therewith  in  jeopardy,  by  the  use  of  dangerous  weapons,  as  will 
bring  the  offence  within  the  following  terms  of  the  19th  section  of  the  act  of  con- 
gress of  the  30th  April,  1810,  entitled  "  An  act  regulating  the  post  office  establish- 
ment," to  wit ;  "  or  if  in  effecting  such  robbery  of  the  mail,  the  first  time,  the  offender 
shall  wound  the  person  having  the  custody  thereof,  or  put  his  life  in  jeopardy  by 
the  use  of  dangerous  weapons,  such  offender  or  offenders  shall  suffer  death." 
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BAXiTI-       Thompson  Hare,  tben  and  there  in  his  hands  held,  he,  the  said  Zo* 

MORE        seph,  did  put  in  jeopardy  the  life  of  said  David  Boyer,  he,  the  said 

May,  1818.     David  Boyer,  then  and  there  being  entrusted  with,  and  having  the 

,^^-s^'^^      custody  of  the  said  mail  of  the  said  United  States,  and  the^mail 

TT  'tpd  <^tAie9  s^foresaid,  so  entrusted  and  in  the  custody  as  aforesaid  of  said  Boyer, 

certain  bank  bills,  letters,  and  packets  to  the  jurors  aforesaid  un- 


V. 


XT  known,  belunging  to  certain  persons  to  the  jurors  aforesaid  un- 

known, from  the  personal  custody  and  care  of  the  said  David  Bo- 


guilty. 


«      H"   /nnute  y®^'  ^"^  against  his  will,  in  the  highway  aforesaid,  at  the  district 
h  r  eof  s^^'^'^csaid,  then  and  there  feloniously  an'd  violently  did  rob,  steal, 
fl     vft0-    nat  ^^®'  *"*^^  carry  away,  against  the  form  of  the  statute  of  the  said 
.,       T   ^      ^  United  States  in  such  cases  made  and  provided;  and  against  the 
th         U  'ted  P^Ace,  government,  and  dignity  of  the  said  United  States  of  America. 
States  i     aui-       And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  farther 
1  nt'    to     a  P"^®*®"^'  ^^^  ^^®  **^^  Joseph  Thompson  Hare,   together  with  the 
I        of     not  '®**^  John  Alexander,  and  Lewis  Hare,   on  the  eleventh  day  of 
^  March,  in  the  year  aforesaid,  in  the  night  of  the  same  day,  in  the 

public  highway  at  Harford  county,  at  the  district  aforesaid,  in  and 
upon  David  Boyer,  he  then  and  there  being  the  carrier  of  the  mail 
of  the  said  United  States,  and  the  person  entrusted  therewith,  and 
in  the  peace  of  God,  and  of  the  said  United  States,  then  and  there 
being,  with  force  and  arms,'at  the  district  aforesaid,  feloniously  did 
make  an  assault,  and  him,  the  said  David  Boyer,  in  bodily  fear  and 
danger  of  his  life,  in  the  said  public  highway,  then  and  there,  and 
with  the  use  of  certain  dangerous  weapons  to  wit,  pistols  and  dirks, 
which  the  said  Joseph  Thompson  Hare  then  and  there  held  in  his 
hands,  the  said  Joseph  Thompson  Hare  did  put  in  jeopardy  the  life 
of  said  David  Boyer,  then  and  there  being  entrusted  with,  and  hav- 
ing the  custody  of  said  mail,  and  the  said  mail  of  the  said  United 
States  from  the  custody,  possession,  and  care  of  said  David  Boyer, 
and  against  the  will  of  said  David  Boyer,  in  the  highway  aforesaid, 
at  the  district  aforesaid,  did  then  and  there  feloniously  and  violent- 
ly rob,  steal,  take,  and  carry  away,  aga|n$t  the  form  of  the  statute 
of  the  said  United  States  of  America  in  such  cases  made  and  pro- 
vided, and  against  the  peace,  government,  and  dignity  of  the  said 
United  Slates  of  America. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  farther 
present,  that  the  said  Joseph  Thompson  Hare,  together  with  the 
said  John  Alexander,  and  Lewis  Uare,  on  the  eleventh  day  of 
March,  in  the  year  aforesaid,  in  the  night  of  the  same  day,  at  Har- 
ford county,  in  the  district  aforesaid,  in  the  public  highway,  in  anfl 
upon  David  Boyer,  then  and  tiiere  in  the  peace  of  God  and  the  said 
United  States,  being,  and  then  and  there  being  the  carrier  of  the 
'  mail  of  the  said  United  States,  and  the  person  entrusted  therewith, 
at  the  district  aforesaid,  feloniously  did  make  an  assault,  and  him, 
the  said  David  Boyer,  then  and  there  having  the'^custody  of  the  said 
mail  of  the  said  United  States,  in  bodily  fear  and  danger  of  his  life 
then  and  there  feloniously  did  put,  and  from  the  custody  and  pos- 
session of  said  David  Boyer,  and  against  the  will  of  said  David 
Boyer,  in  the  highway  aforesaid,  at  the  district  aforesaid,  felonious- 
ly and  violently  did  rob,  steal,  take,  and  carry  away  the  said  mail 
0f  the  said  United  States,  then  and  there  containing  sundry  letters, 
bank  bills,  and  packets,  to  the  jurors  aforesaid  unknown,  belonging 
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to  certain  persons  to  the  jurors  aforesaid  unkaowDj  contrary  to  the        BALTI- 
form  of  thestatate  of  the  said  United  States  in  sach  cases  made  and        MORE. 
provided,  and  against  the  peace,  government^  and  dignity  of  the    Itfay,  1818. 
said  United  Slates  of  America.  -_^  r"^_^ 

ELIAS  GLENN.  ^^^^  g 

District  Attorney  of  the  United  States  for  Maryland  District. 

True  Bill.  JOHN  STRICKER,  Foreman.  ^^ 

The  grand  jury  having  returned  bills  of  indictment  against  the 
prisoner,  John  Alexander,  and  Lewis  Hare,  they  were  brought  be- 
fore the  court  for  arraignment.  Upon  the  arraignment  of  Joseph 
Thompson  Hare,  he  pleaded  not  guilty.  The  indictment  against 
Lewis  Hare  was  then  read  to  him^  when  Mr.  MUchell^  on  <he  part 
of  Ihe  prisoner,  observed,  that  tlie  counsel  were  not  prepared  to 
plead,  nor  to  advise  what  plea  was  proper  to  be  entered.  The  court 
decided,  that  as  the  prisoner  had  been  arraigned,  he  must  plead 
instanter ;  and  ob8erve4i  that  his  plea  should  not  be  considered  with 
any  prejudice  to  his  rights,  and  -might  be  withdrawn  the  next  day,  if 
the  counsel  thought  proper.  A  plea  to  the  jurisdiction,  and  a  plea 
of  not  guilty  were  then  tendered.  John  Alexander  was  then  ar« 
raigned,  and  the  same  plea  tendered. 

Tuesday,  May  5th — The  prisoners  were  brought  before  the 
court.  Their  counsel  asked  leave  to  withdraw  their  pleas,  stating 
they  had  not  considered  what  course  would  be  most  beneficial  fot 
the  accused.  Mr.  Kelt,  on  the  part  of  government,  objected,  un^ 
less  the  counsel  for  the  prisoners  would  state  what  was  their  object 
in  withdrawing  the  pleas.  The  counsel  replied,  that  they  had  en- 
tered them  npon  an  unconditional  promise  of  the  court,  that  the 
pleas  might  be  withdrawn  if  the  counsel  for  the  prispfter  thought 
proper.  To  this  Judge  Houston  assented ;  and  by  order  of  the 
court,  the  pleas  were  in  each  case  withdrawn.  The  prisoners  were 
then  severally  placed  in  the  bar,  and  were  informed  by  tfie  court, 
that  they  had  allowed  their  pleas  to  be  withdrawn,  and  that  they 
were  now  to  plead  anew.  The  indictments  were  then  read  in  each 
case,  and  the  prisoners  were  severally  arraigned,  and  upon -being 
asked  whether  they  were  guilty  or  not  guilty,  they  stood  mute  and 
refused  to  answer.  The  counsel  for  the  prisoners  informed  the 
court  that  they  had  instructed  them  to  stand  mute.  The  district 
attorney  then  stated,  that  the  court  might  proceed  in  the  same  man- 
ner as  if  they  had  pleaded  not  guilty,  either  under  the  30th  section 
of  the  act  of  congress  of  1790,  entitled,  "An  act  for  the  punish-  i 

ment  of  certain  crimes  against  the  United  States,"  or  that  the  court 
might  proceed  against  them  as  at  common  law.  The  court,  how- 
ever, took  tiii^e  till  the  next  day,  to  make  up  their  opinion  on  the 
proper  course  of  proceeding. 

Wednesday  May  6th.— The  court  met,  and  the  counsel  for  the 
prosecution  and  the  counsel  for  the  prisoner  appearing,  the  court 
heard  an  argument  on  the  proper  course  of  proceeding  in  the  trials 
of  the  prisoners. 

Heverdy  Johnson,  Esq,  on  the  part  of  the.  prosecution,  addressed 
the  court  to  the  following  effect : — The  court  are  now  called  on  to 
decide  a  question,  which  I  believe  has  never  before  presented  it- 
self to  any  of  the  courts  of  the  United  States.  That  is,  whether 
tftis  court  has  the  power  to  proceed  to  the  trial  of  the  persons  in- 
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BALTI-        dieted  of  robbing  the  mail  of  (he  United  States,  notwithstanding 
MORE,       their  refusing  to  plead,  or,  in  technical  language,  their  standing 
May,  1818.    mute  1    As  one  of  the  counsel  for  the  prosecution,  it  becomes  my 
K^^'>^'*^^      duty  to  show  the  court  they  have  such  power. 
United  States^     ^    *^**  offence  was  especially  contained  in  the  act  of  congress  of 
1790,  chap.  9.,  then  there  could  be  no  doubt  as  to  the  course  which 
^^'  the  court  on  this  occasion  ought  to  adopt ;  because  it  would  be  ex- 

pressly provided  for  by  the  30th  section  of  that  law.  It  will,  how- 
ever, no  doubt,  be  contended  by  the  counsel  for  tlie  accused,  that 
inasmuch  as  the  offence  for  which  their  clients  are  indicted,  was 
not  created  by  the  act  of  congress  of  1790,  but  by  that  of  1810,  for 
the  regulation  of  the  p6st  office  ;  that,  therefore,  the  provisions  of 
the  30th  section  of  the  former  law,  for  incidents  like  the  present,  in 
the  trial  of  offences,  only  embraces  offences  created  by  that  law, 
and  does  not  extend  to  those  of  a  subsequent  origin,  or  in  other 
words,  that  that  provision  cannot  be  construed  to  apply  to  offences 
which  did  not  exist  at  the  time  such  provision  was  made.  I  will, 
however,  endeavour  to  convince  the  court,  that  by  a  fair  and  liberal 
construction  of  the  act  of  congress  of  1790,  the  case  before  the 
court  is.  included  in  the  provision  in  question ;  by  the  29th  section 
of  that  laWi  after  directing  that  every  persoi^  accused  of  treason^ 
ahall  have  a  copy  of  his  indictment,  and  a  list  of  the  jury,  &c.  three 
days  before  he  shall  be  tried  for  the  same  ;  and  it  is  further  direct- 
ed, "  that  in  other  capital  offerueSj  he  shall  have  such  copy  of  the 
indictment,  &>c.  two  days  before  his  trial."  That  section  farther 
provides,  for  persons  so  accused,  many  other  rights  and  privileges. 
Then  comes  the  30th  section,  and  so  far  as  is  necessary  for  the  con- 
/  sideration  of  the  question  before  the  court ;  it  is  in  these  words, 

^  '*  If  any  person  be  indicted  of  treason  against  the  United  States, 

and  shall  stand  mute,  &c.  or  if  any  person  be  indicted  of  any  other 
of  the  offences  herein  before  set  forthj  for  which  the  punishment  is 
declared  to  be  death,  if  he  shall  stand  mute,  &c,  the  court  in  any  of 
the  cases  aforesaid,  shall,  notwithstanding,  proceed  to  the  trial  of 
euch  person  so  standing  mute,  &C.  as  if  he  or  they  had  pleaded  not 
guilty,  and  render  judgment  thereon  accordingly." 

The  court  will  perceive,  that  the  offences  in  both  these  sections 
of  the  law  are  enumerated  in  the  same  order,  and  Uiat  the  only  va- 
riance in  their  language  is,  that  the  words  "  other  capital  offences" 
are  used  in  the  second  sentence  of  the  29lh  section,  and  the  words 
"offences  herein  before  set  forth"  in  that  of  the- 30th  section. 
From  this  similarity,  therefore,  it  would  seem  to  follow,  that  tlie 
provisions  of  both  sections  should  receive  the  same  construction ; 
and  since  no  one  can  doubt  but  tha^t  the  persons  now  indicted  are 
entitled  to  copies  of  the  indictments,  and  to  all  the  other  privileges 
given  by  the  29th  section,  so  also,  it  seems  to  me  impossible  that 
any  one  can  conceive  that  the  power  of  the  court  to  proceed  to 
trial,  when  the  party  stands  mute,  as  provided  by  the  30th  section, 
does  not  also  extend  to  the  case  now  before  the  court.  Again  ;  the 
words  "herein  before  set  forth"  contained  in  the  30th  section, 
which  the  counsel  on  the  otlier  side  will  contend  prevents  the  pro- 
visions of  that  section  from  applying  to  the  case  before  the  court, 
can,  as  I  apprehend,  receive  nO  other  sensible  construction  than 
that  which  will  extend  it,  not  only  to  offences  specially  describAl 
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in  the  preceding  part  of  the  law,  but  to  every  offence  previously        BALTI^ 
mentioned ;  and  since  the  general  words,  "  other  capital  ofienceSi"        MORE, 
in  the  immediate  preceding  section  of  the  law,  it  is  admitted  on  all     May,  1818. 
hands  embraces  every  offence  against  the  laws  of  the  United  States,      h^^p-v^^/ 
and,  therefore,  the  offence  now  to  be  tried ;  it  follows,  that  the  pro-  Tjnited  States 
visions  of  the  30th  section  extend  also  to  this  case.     As  another 
reason  for  giving  liberal  construction  to  the  words  "  herein  before  Hare 

set  forth,"  I  would  remark  to  the  court,  that  the  provisions  of  the 
30th  section  did  not  infringe  any  right,  which  persons  in  such  situa- 
tions previously  enjoyed,  but  on  the  contrary,  gave  them  an  addi- 
tional privilege.  To  show  the  court  that  I  am  correct  in  this  opin- 
ion, 1  refer  them  to  the  llth  section  of  the  act  of  congress  of  1789, 
c.  20.,  by  which  exclusive  jurisdiction  of  all  crimes  and  offences, 
cognizable  under  the  authority  of  the  United  States,  is  gived  to  the 
circuit  courts  of  the  United  States,  except  wher«  it  is  otherwise 
directed  ;  and  to  the  34th  section  of  the  same  law,  where  it  is  pro- 
vided, that  the  laws  of  the  several  states,  except  when  otherwise 
directed,  shall  be  regarded  as  rules  of  decision  in  trials  at  common 
law  in  the  courts  of  the  United  States  in  cases  where  they  apply.  . 
If  then  the  provisions  of  the  30th  section  of  the  act  of  congress  of 
1790,  should  be  construed  by  reason  of  the  words  "  herein  before 
set  forth,"  to  extend  only  to  the  offences  created  by  that  act,  it  fol- 
lows, that  in  the  trial  of  all  other  offences,  where  the  persons  accus- 
ed stood  mute,  the  court  would  be  obliged  to  proceed  a^  the  laws 
of  the  state,  in  which  the  trial  happened,  in  like  cases  directed. 
What  then  previous  to  the  act  of  assembly  of  Maryland,  of  1809, 
c.  138.  by  which,  in  all  cases  of  treason  or  felony,  where  the  party 
stands  mute,  a  similar  provision  is  made  to  that  of  the  30th  section 
of  the  act  of  congress  of  1790,  was  the  law  in  such  cases  in  this 
state  1  I  state  it  to  have  been,  and  I  do  so  without  fear  of  contra- 
dtction,  that  a  standing  mute  amounted  to  a  confession  of  the  charge, 
^^d  that  judgment  would  have  been  rendered  thereon,  as  on  the 
finding  of  the  verdict.  In  order  to  satisfy  the  court  that  such  was 
the  law,  I  refer  them  to  Kilty's  Report  of  English  statutes,  p.  17., 
wherein  a  note  on  the  statute  of  Westminster,  3  Edward  I.  c.  12., 
two  cases  are  cited  in  which  such  1  judgment  was  awarded,  and  to 
the  statute  of  12th  Geo.  HI.  c.  20.  which  directed  such  judgment  in 
all  cases  of  felony,  to  be  entered,  which  statute  extended  to  this 
state  by  express  provision,  as  the  court  will  find  by  the  sam^  report 
of  statutes,  p.  199.  I  think  that  I  have  now  satisfactorily  shown  the 
court,  that  I  was  right  in  saying,  that  the  SOth"  section  of  the  act  of 
congress  of  1790,  did  not  restrain,  but  enlarged  the  privileges  of 
persons  accused  of  offences  against  the  laws  of  the  United  States. 
If,  however,  the  court  should  be  of  opinion  that  I  am  wrong  in 
giving  this  liberal  construction  to  the  act  of  1790,  and  that  the  pro- 
vision of  the  30th  section  of  that  law  cannot  be  made  to  apply  to 
the  case  before  the  court.  1  think  there  is  another  ground,  on" 
which  the  court  may  safely  proceed  to  the  trial  of  these  persons, 
and  it  is  shortly  this.  By  the  34th  section  of  the  act  of  congress 
of  1789,  c.  20.  which  I  have  Wore  had  occasion  to  refer  to,  it  is 
directed,  "  that  the  laws  of  the  several  states,  except  where  the 
constitution  creates,  or  statutes  of  the  United  States  otherwise  re- 
quire or  provide,  shall  be  regarded  as  rules  of  decision  in  trials  at 
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B  ALTI-        common  law  in  the  courts  of  the  United  States,  in  cases  where  they 
MORE,        apply."     I  imagine  it  will  hardly  be  contended,  that  thisprorision 
May,  1816.     was  intended  to  be  confined  to  such  laws  of  the  states  as  were  in 
^_^-j^,^_^      existence  at  the  time  that  act  of  congress  was  passed.     There  is 
TTnited  Stataa  nothing  in  the  language  of  the  provision  which  justifies  such  a  re- 
stricted  construction.     The  words  are  general,  that  the  laws  of  the 
■a'  several  states,  &.c.  shall  be  rules  of  decision  in  the  courts  of  the 

United  States,  except  where  it  is  otherwise  directed.    What  then 
is  the  law  in  this  state,  on  a  case  like  the  present  1    By  the  act  of 
assembly  of  1809,  c.  138.  section  13.  which  I  have  also  before  inci- 
dentally noticed,  it  is  provided  "  that  if  any  person  be  indicted  of 
treason  or  felony,  and  he  or  she  shall  stand  mute,  or  will  not  answer 
to  the  indictment,  the  court  in  such  case^hall  notwithstanding  pro- 
ceed to  the  trial  of  such  person  sto  standing  mute,  as  if  he  or  she 
had  pleaded  not  guilty,  and  render  judgment  thereon  accordingly." 
If  therefore,  the  court  should  be  of  opinion,  which  fam  far  from 
anticipating,  that  tKcy  have  no  authority  to  go  on  with  the  trial  of 
those  persons,  under  the  30th  section  of  the  act  of  congress  of  1790, 
I  imagine  they  then  cannot  doubt,  but  that  they  have  sach  power 
under  the  act  of  assembly  of  this  state,  when  taken  in  connection 
with  the  34th  seiption  of  the  act  of  congress  of  1789.     Because,  if 
"  there  be  nothing  in  the  constitution,  treaties,  or  statutes  of  the 
United  States,  which  otherwise  provides,"  that  act  of  assembly 
must  be  regarded  as  a  rule  of  decision  by  the  courts  of  the  United 
States,  and  this  court  is  bound  by  it  under  the  84th  section  of  the 
act  of  congress  of  1789 ;  and  as  no  such  provision  can  be  found, 
this  court  has  full  and  complete  authority,  nay,  they  are  compelled 
to  proceed  according  to  that  act  of  assembly,  and  that  is,  to  go  on 
to  try  those  persons  as  if  they  had  pleaded  not  guilty.     Here  I 
think  I  might  safely  rest  this  question.     There  are,  however,  some 
other  remarks  which,  with  the  permission  of  the  court,  I  will  now 
suggest.      If  the  acts    of  congress  of  1789  and  1790  had  never 
passed,  I  feel  but  little  hesitation  in  saying,  that  you  would  notwith- 
standing have  no  difficulty  in  proceeding  with  this  trial ;  because, 
as  the  trial  by  jury  for  offences  of  this  kind  is  directed  in  general 
words,  by  the  constitution  of  the  United  States,  it  ,would  follow, 
that  all  the  incidents  to  that  mode  of  trial,  in  the  absence  of  par- 
ticular provisions  on  the  subject,  would  be  considered  as  also  di- 
--  rected.     In  the  whole  history,  then,  of  jury  trial,  previous  to  the 
time  of  Eldward  /.    I  defy  the  counsel  for  the  accused,  to  point 
out  a  single  instance  where  a  person  escaped  a  trial  by  standing 
mute.    If  this  mode  oflrial  was  ever  at  any  stage  of  its  existence, 
so  defective  as  to  sufier  such  an  escape,  it  is  obvious,  that  iliey 
would  always  have  been  effected,  and  that  the  trial  itself  would 
have  been  only  a  mockery  of  justice.     The  gentlemen  may  pos- 
sibly say,  that  the  party  might  have  escaped  a  trial  by  standing 
mute,  he  could  not  have  escaped  with  impunity,  as  he  would  have 
been  subject  to  the  dreadful  punishment  of  *"  pien^  forte  ct  dure.'* 
I  deny,  however,  that  such  a  punishment  ever  existed  at  common 
law.     We  are  to  look  for  its  origin  to  the  statute  of  Westminster, 
3  Edw.   /.   c.   12.      By  the  common   law,   standing  mute   was, 
in  all  cases  as  it  is  now,  by  the  statute  of  l2  George  ///.  a  confes- 
sion of  guilt.     To  pro\o  this,   I  refer  the  court  lo  4  Black,  Com. 
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Si7.    Is  the  United  States,  hewever,  it  is  yery  certain  that  (he  pun-       BALTI- 
ishment  of  ^^pienefarlt  tl  dure"  never  existed.  MORE, 

In  the  absence  then  of  all  statutory  provisions,  the  court  would    May,  1818« 
be  jnstiied  in  cMiaideriag  those  persons  as  confessing  their  guilt,     ,  ^-^-^^, 
and  in  aecording*  judgment  against  them  acootdingly.    There  is,      rj   a^^^^ 
hovever,  another  resson,  whidi  to  my  mind,  shows  conclusively, 
that  you  must  have  the  power  to  proceed  with  this  trial,  and  it  is.        Hare 
that  if  you  have  not  that  authority,  those  persons  must  escape  un- 
puaiafaed,  since  the  state  eouru,  in  cases  like  the  present  do  not 
pMsees  concurrent  jurisdiction,  because  they  have  not  the  power  of 
ponishing  to  as  great  an  extent  as  the  act  of  congress  prescribes 
for  the  punishment  of  those  persons  if  they  should  be  convicted. 
The  courts  of  the  states  have  only  jurisdiction  over  the  prosecution 
nf  such  offences  against  the  act  of  1810,  under  which  the  persons 
now  before  the  court  are  indicted,  as  by  the  laws  of  the  state  they 
ean  punish  to  as  great  an  extent  as  that  act  directs.    If  then  the 
eonnsel  ^rthe  accused  are  right,  robberies  of  the  mail  of  the  United 
States  may  be  effected  with  almost  perfect  safety,  since,  if  detected, 
the  robbers  may  escape  being  tried,  by  adopting  the  plan  of  the  per- 
sons now  charged  with  that  offence ;  or  in  other  words,  if  they  will 
only  stand  mate,  when  arraigned,  they  may  securely  bid  defiaAce 
to  tiie  laws  of  the  land,  and  render  the  act  of  1810,  so  Ihr  as  it  re*   - 
gards  the  offences  of  robbing  the  mail,  a  dead  letter.     I  believe  I 
have  now  put  the  court  in  possession  of  all  the  observations  that 
have  occurred  to  me  on  this  question.    1  feel  confident  that  much  more 
might  be  said  than  I  have  been  able  to  suggest.    1  shall  be  followed 
however  by  gentlemen  who  will  add  every  thing  which  the  ques- 
tion admits  of.    I  feel  sorry  that  I  should  have  suffered  myself  to 
have  trespassed  so  long  on  the  patience  of  the  court.     I  return  the 
conrt  thanks  for  the  kindness  with  which  they  have  listened  to  me, 
and  I  eonckide  with  a  full  assurance  that  this  trial  will  go  on  as  if 
the  prisoners  had  pleaded  not  guilty. 

BUas  Glennf  Esq.  District  Attorney  for  tfie  Prosecution.— The 
question  now  under  consideration  presents  more  of  novelty  than  of 
difficulty.  The  learning  respecting  standing  mute  has  been  long 
considered  rather  as  a  subject  for  the  curious  student,  than  of  essen- 
tial importance  to  the  practical  lawyer.  To-day,  for  the  first  time 
vince  the  adoption  of  our  pretent  form  of  government,  we  have  to 
inquire  a  little  into  its  nature,  and'40  ascertain,  whether  the  volun- 
tary act  of  a  criminal  ean  obstruct  the  progress  of  justice,  and  put 
at  defiance  laws  the  most  salutary  and  necessary  for  society. 

Aeeoiding  to  my  understanding  of  the  case,  this  is  iu  situation — 
vpon  their  arraignment  in  the  first  instance,  the  prisoners  pleaded 
not  guilty ;  their  counsel,  after  some  advisement,  thought  proper  to 
request  of  the  court  that  this  plea  might  be  withdrawn,  in  order, 
according,  to  my  impression,  that  the  prisoners  might  plead  dencro^ 
Ibr  if  such  an  understanding  had  not  existed  with  the  court,  would 
they  for  one  moment  have .  permitted  any  alteration  to  have  been  ' 

made  in  a  plea  which  gave  to  the  prisoners  every  fiiir  and  proper 
advantage  that  a  prisoner  ought  to  possess — if  such  impression  were 
correct,  and  the  court  knew,  as  is  the  fact,  that  the  visitation  of 

Yot.  JI.  57 


fedo 


REPORts  6p  Criminal  LaW  cAisa 


B  ALTI-       God  has  not  silenced  the  prisoners,  would  it  not  be  proper  for  tlie 

MORE,       court  to  insist  on  some  plea  being  filed  in  the  cause  1 

May,  1818.        But  waving,  for  argument's  sake,  this  consideration — letus  en- 

T_>-j— ^_r      quire  in  what  predicament  the  court  is  now  placed — whether  the 

United  States  ^^^^  must  stop  at  this  plac^,  and  the  infliction  of  the  punishment 

Y  provided  by  law  for  ofifences  of  the  high  character  charged  in  this 

Hare  indictment  is  to  be  prevented   by  this  course  of  proceeding. 

I  shall  contend  on  this  point — 1st.  That  this  conduct  of  the  pri- 
feoners  is  a  constructiye  confession,  ~and  the  court  must  proceed  to 
pass  sentence  upon  them.  Or  2d.  That  the  court  may  proceed 
to  the  trial,  as  if  the  general  issue  plea  of  not  guilty  had  been  inter- 
posed. 

I  St.  The  counsel  for  the  prisoners  contend  that  this  is  a  castU 
omissus  in  the  law,  and  there  being  no  common  law  by  which  the 
coUrtit  of  the  United  States  can  be -governed  in  criminaT  cases. — 
We  must^top  here.  If  the  prosecution  is  to  derive  no  >  benefit 
from  the  common  law,  the  prisoners  must  be  upon  the  same 
footing  in" this  respect;  they  are  to  have  no  benefit  of  it  either,  and 
our  common  sense  is  called  in  to  govern  in  the  decision  of  Uiis 
case — and  what  would  that  say  1  that  the  prisoners  were  guilty ; 
that  their  silence  is  a  constructive  confession.  In  pleading  (which 
is  justly  said  to  bt  a  system  of  sound  reasoning)  not  denying  an 
allegation,  id  an  admission  of  it.  If  a  defendant  in  a  civil  suit 
say  nothing,  judgment  is  rendered  against  him. 

.  If  a  charge  be  made  against  a  man  in  his  prasence,  and  in  his 
hearing,,  and  'he  does  not  deny  it,  this  might  be  given  as  evidence 
to  prove  the  fact  thus  charged  upon  him.  Now,  if  the  very  facts 
laid  in  this  indictment  had  been  charged  upon  the  prisoners  in  any 
other  place  than  a  court  of  justice,  and  they  had  pursued  the  same 
line  of  conduct  which  they  have  now  adopted,  such  conduct  would 
have  served  as  testimony  to  have  produced  a  conviction  for  this 
Very  crime. 

For  whose  benefit  was  the  provision  of  the  act  of  April  90th, 
1790— for  tlie  benefit  of  the  prosecution  or  of  the  prisoner  1  Un- 
questionably for  the  benefit  of  tlie  prisoner :  he  js  by  his  obstinacy, 
amenable  in  a  degree  to  the  court ;  but  our  laws  (wishing  to  give  a 
criminal  every  possible  advantage  of  a  fair  and  impartial  trial) 
have  considered  him  as  guilty  of  no  offence  in  the  particular  casea 
therein  mentioned  ;  then  if  the-provisions  of  that  act  do  not  reach 
this  (iase,  the  prisoners  are  not  even  entitled  to  the  lenient  and 
merciful  provisions  of  that  law. 

On  the  ^second  point  Mr.Glenn  contended,  that  as  an  incident  to 
the  power  and  authority  of  the  court,  they  had  a  rig^t  to  try  thesa 
men.  The  prisoners  have  divers  privileges  for  their  own  benefit; 
they  may  plead  not  guilty,  they  may  have  counsel,  they  may  have 
witnesses,  they  may  challenge  jurors,  they  are  entitled  to  a  copy 
of  indictments,  and  a  list  of  the  witnesses.  But  if  they  decline 
the  enjoyment  of  their  rights,  is  the  prqgress  of  justice  to  be  arres- 
ted 1  If  they  will  not  receive  a  copy  of  their  indictments,  «ure  they 
never  to  be  tried  7  If  they  will  not  enjoy  the  benefit  of  counsel, 
is  the  court  obliged  to  wait  until  their  better  judgment  shall  in- 
duce them  so  to  do  1  If  they  will  not  challenge  jurors,  must  the 
court  paujic  until  they  think  fit  to  challenge  thenvl    These  are  all 
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priTileges  granted  to  the  prisoners ;  they  may  accept  or  refuse  them       BALTI- 
at  their  pleasure ;  but  such  refusal  shall  nerer  operate  to  retard  the       MOR£, 
march  of  justiee  in  its  course.  May,  1818.' 

!•  England,  a  speedy  disposition  of  these  causes  would  have     ^^rv^**^/ 
been  made  by  the  common  law ;  this  conduct  of  the  prisoners  is  Tjnitcd  States 
a  constructive  confession.    Staundford's  Pleas  of  the  Crown,  149,  3 
Hawkins*  Pleas  of  the  Crown,  ch.  30  ^  13.    2  Hale's  History  of         xZ* 
the  Common  Law.  317.  322.  4  Bl.  Com.  324*329.     Now  if  the 
court  cannot  proceed  with  these  trials,  the  monstrous  absurdity  fol- 
lorws,  that  a  criminal  by  a  shifl,  a  trick,  may  forever  evade    the 
provisions  of  a  penal  Uw — a  proposition,  the  statement  of  which 
carries  with  it  its  own  refutation. 

This  court  must  frequently  proceed  according  to- the  directions  df 
the  common  law  ;  they  can  fine  jurymen  and  witnesses  for  non-at* 
tendance,  nay  if  a  bystander  had  advised  the  prisoners  at  the  bar 
to  stand  mute,  would  the  court  not  have  punished  him  for  such 
conduct  1  In  England  they  certainly  would.  4  Bl.  Com.  12S.  It 
would  be  arresting  the  progress  of  justice,  and  I  think  the  court 
would  be  fully  authorized  to  imposes  penalty  similar  to  that  inflict- 
ed in  England. 

But  we  consider  this  case  as  coming  reasonably,  within  the  pro- 
visions of  die  act  of  30th  April,  1798,  or  to  be  governed  by  the 
rules  of  the  Laws  of  the  State  qf  Maryland.  See  act  of  congress, 
September  d4th,  J  789,  vol.  4.  p.  47.  and  Laws  of  Maryland,  1809, 
ch.  138.  We  are  willing  to  allow  to  the  prisoners  every  advantage 
which  fhey  could  derive  under  a  plea  of  not  guilty,  and  not  even 
by  their  own  improper  conduct  to  injure  their  cause. 

Ckaries  MiUluU^  Ksq,-^  The  court  will  find  on  examination,  that 
4hi8  is  not  one  of  the  cases  of  standing  mute  mentioned  in  the  act 
of  loongress,  where  they  are  to  proceed  as  if  the  prisoners  had 
pleaded  uot guilty.  Those  cases  are  specifically  enumerated  in  the 
aei'  of  1790,  and  this  power  is  limited  to  the  cases  there  specified  ;- 
robbery  of  Uu  maH^  is  not  one  of  them.  Vou  must  proceed  then  ae- 
oording  to  the  law  and  practice  of  this  state,  at  the  date  of  the  ju- 
diciary system.  At  that  period  the  common  law  practice  prevailed 
here  ;  but  the  statute  of  Westminster,  1st.  and  the  subsequent  Eng- 
lish statutes  to  12  George  3d.  providing  for  such  cases,  were  never 
extended  to  this  state.  It  was  by  statute  alone  thaX  the  English 
courts  were  enabled  to  punish  him  who  stood  mute  as  if  he  had 
pleaded  guilty.'  At  common  law  there  was  no  such  power.  The 
uXmost  extent  of  common  law  punishment  was  sevsre  imprisonnujU 
UfUUke  pieaded.  Even  the^ne^et  f&rU  was  a  statute  punish- 
ment.  If  the  prisoners  stand  obstinately  mufCj  therefore,  it  is  a 
casHJ  innissus.  You  have  no  power  to  try  them,  or  to  inflict  capital 
punishment.  But  if  an  inquest  is  awarded  to  inquire  how  they 
stand  mute,  it  will  be  ascertained  that  they  do  not  stand  obstinately 
mvte,  but  have  merely  exerted  a  legal  right  to  refuse  to  plead  be^ 
cause  their  arraignment  was  irregtUar  and  against  the  lawof  the  land. . 
I  do  not  intend,  however,  to  enter  into  the  discussion  here.  It  was 
no  part  of  my  object  in  rising  to  address  the  court.  I  have  merely 
said  thus  much  to  satisfy,  the-  court,  that  whether  our  conclusions 
are  well  or  ill-founded|  we  have  some  plausible  reasons  at  least  for 
the  course  we  have  adopted,  and  have  not  been  impelled  by  a  wan. 


2SSi  Rftfon-ra  or  csimuial  uaw  casu« 

BAL.TI-       UMi  dc«ife  to  embarrass  the  court  wiUiovt  any  prospea  <rf  a<Ha»- 
MOREi        *«g«  to  »»'■  elieato.    Wc  had  iadeed  indulged  the  hope  thai  the 
May    1818.    court  knew  us  too  well  to  render  such   an  assurance  or  explaii«U«B 
^    Z/_-^'    necessary;  but  the  unusual,  unexpected,  and  extraoi^iaary  apspal 
TT^^      from  the  district  attorney  has  extorted  these  remarks  where  we 
Unied  Stales  ^^^i^  otherwise  nave  been  sUent     The  genUeman  has  charged  us 
J^-  with  obstructing  Hu  course  df  justice,  and  vehemenUy  asksif  saeh 

"■""         conduct  is  to  be  toUraUd  here,  which  in  the  courtB  t)f  G»al  Bfi* 
tain  would  subject  ns  to  fine  and  imprisonment.    Sir,  i  deny  the 
law  to  be  so  in  England  as  he  stated  it,  and  wheneTer  he  feels  die- 
posed  to  enter  into  that  question,  shall  be  r^y  to  nieel  him ;  but 
if  it  were  so  there,  I  desire  to  bless  God  and  those  who  purchased 
our  inestimable  priWleges  with  their  blood,  that  our  situation  in 
ikis  cowrt  is  not  so  humble  and  degraded.     Has  the  gentleman  for- 
gotten, sir,  that  while  in  England  the  aecused  is  denied  the  aid  of 
counsel  altogether,  except  on  qweslions  of  laWt  and  then  reoeivee  k 
as  purt.  bounty  from  the  court— here'  he  has  a  legal— nay,  a  cottsti- 
tntional  right  to  be  heard  and  advised  by  counsel  in  every  stage  of 
the  proceedings  against  him ;  that  while  in  the  criminal  ceurU  ef 
England  the  counsel  for  the  prisoner  is  the  mere  creature,  the  a«i- 
tomaton,  the  very  ser/ of  the  court,  holding  his  place  by  a  base  emd 
servile  tenure— Acre,  he  is  an  independent  officer  of  the  eonstittt- 
tion,  standing  erect  and  firm  on  bis  constitutional  fre^okl,  and  ao* 
countable  to  Ood  and  his  conscience  alone  for  whatever  advice  Ae 
may  give  his  client.    Execrated  let  him  be^  and  forever  abhorred 
by  his  professional  brethren,  who  shall   meanly  shrink  from  ^e 
sacred  duties  he  has  to  perform,  or  tamely  suffer  the  interposition  of 
any  judge  or  court  between  him  and  his  client     Sir,  we  have 
deemed  it  a  legal  right  of  the  prisoners  to  refuse  to  plead ;  we  have 
thought  it  might  be  beneficial  to  them ;  end  with  these  impresaioiia, 
'    if  we  had  not  advised,  or  having  advised,  were  afraid  to  avow  il« 
should  we  not  merit  the  blasting  mildew  of  public  reproach  whieh 
would  inevitably  fall  upon  us  af^er  the  warring  passions  of  the  mul- 
titude against  these  prisoners  shall  have  abated!    We  have  advised 
our  clienu  to  insist  on  every  legal  advantage  in  deCsnce  of  their 
lives,  and  here  openly  avow  it,  fearless  of  consequences.    Our  ob- 
ject is  to  save  them  from  punishment,  if  not  legally  obnoodons  to  U, 
whatever  may  he  their  moral  guilt;  and  this  cannot  be  censured  in 
counsel  but  by  (hose  whose  unhallowed  thirst  for  blood  must  be 
slaked  in  spite  of  the  constitution  and  the  laws  of  their  country. 

David  Hoffman,  Esq. — I  shall  solicit,  your  Honours*  indulgence, 
while  I  briefly  stAte  our  views  as  to  the  operation  of  the  course 
adopted  by  the  prisoners — viz.  their  standing  mute.' 

'The  indictment  in  these  cases  is  predicated  on  the  19th  section 
of  the  act  of  congress,  1810.  This  provides,  that  if  any  person 
shall  rob  any  carrier  of,  or  other  person  entrusted  with,  the  mail  of 
the  United.  States,  of  such  mail,  or  a  part  thereof,  such  offendor 
shall  be  imprisoned,  not  exceeding  ten  years ;  and  if  in  efifeccing 
such  robbery  he  shall  wound  the  persoft  having  custody  of  the  moil, 
or  put  his  life  in  jeopardy,  by  the  use  of  dangerous  weapons,  such 
offender  shall  suffer  death. 

The  robbery  of  the  mail,  whether  by  mert  putting  in  feftr,  tvMnd- 
mg,  or  placing  life  in  jeopardy,  is  an  offence  against  the  Unittd 
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SUMM,  driginoHmg  in  ikU  act  of  congress.    lis  legtl  erimiiialUy,  m       BALTI   ^ 
a  tpedfie  ciime.or  public  wrong  against  the  anion,  ia  darived  ■ole-'      MORS, 
\j  fnm  this  sonreA.    In  ikis  act  we  -find  no  provision  whatarer  on    May,  19IS. 
tha  tabiact  of  standing  mute,  nor  do  we  find  that  any  other  act  of 
eongvees  has  legislated  on  the  subject,  except  the  act  relatiTe  to 
crimes  and  punishments  of  1790,  section  30,  which  surely  can  in 
no  way  npply  or  be  extended  to  the  present  case,  since  that  act 
proTide^ibr  the  case  of  standing  route  onif  on  indictments  Ibr 
erimes  mmmirated  in  iktU  ac^.    The  present  must  therefofe  be  a 
clear  emsus  omissus ;  for  the  act  of  1790  enumerates  a  Tariety  of 
public  wreogs,  sueh  as  treason,  piracy,  perjury,  bribery,  totgtry^ 
Ihlfliiying  of  records,  Ac,  d&c.,  and  constitutes  these  crimes  against 
the-  United  States.      It  then  provides,  that  if  "  any  person  or  per- 
sMis  be  indicted  of  antf  iff  ike  offences  herein  set  forth^  Ibr  which 
the  punishment  is  declared  ta  be  death,  if  he  or  they  shall  sian4 
mttte  or  i/fiU  not  entswet  the  indictment,  or  challenge  peremptorily 
above  the  number  of  twenty  persons  of  the  jury ;  the  court  in  any 
of.the  cases  aibresaid  shall,  notwithstanding,  proceed  to  the  trial, 
as  if  he  or  they  had  pleaded  not  guilty,  and   render  judgment  there- 
on aeeordingly."    Mail  robbery,  it  is  to  be  observed,  is  not  one  of 
the  erimes  enumerated  in  this  act,  but  is  an  offence  created  by  stat- 
ute twenty  years  after.      The  power  of  the  court  to  proceed  t9 
trial  on  the  prisoner's  standing  mote  is  given  by  no  other  statute 
than  the  aet  of  1790,  and  this,  as  we  have  seen,  only  where  the 
prisoner  is  indicted  for  a  crime  enumerated  in  that  act.    As  this  is 
not  there  to  be  found,  but  originates  in  a  law  long  subsequent,  tha 
legal  sequitur  to  us  appears  to  be  thai  the  present  is  a  case  at  com- 
moo  law,  wholly  unaffected  by  the  act  of  1790. 

The  provision  relative  to  standing  mute,  contained  in  the  SOtA^ 
aeetion  at  the  law  of  1790,  surely  will  not  be  extended  to  the  of- 
ftnce  made  a  crime  by  the  act  of  1810 ;  inasmuch  as  it  is  a  princi- 
ple of  law,  that  a  statute  which  takes  away  a  common  laW  remedy 
or  priciiege  ought  never  to  have  an  equitable  construction.  10* 
Mod.  289.  And  it  is  laid  down  that  if  the  words  of  a  statute  do* 
not  extend  to  a  mischief  which  rarely  happens,  they  shall  not  be 
extended  by  an  equitable  construction,  to  that  mischief,  but  th« 
ease  shall  be  considered  as  a  casus  omissus,  Yaugh.  373.^  As, 
therefore,  the  act  of  1810,  on  which  the  indictment  is  founded^ 
contains  no  provision  for  the  case  of  standing  mute,  and  as  the 
common  law  operation  of  standing  mute  appears  to  have  been  re- 
cognized by  congress,  and  as  the  act  of  1790  is  the  only  statute 
speaking  «n  the  subject,  and  this  extends  expressly  to  the  offences 
therein  specified,  and  as  its  provision  ought  not  to  be  extended  by 
equitable  construction,  it  appears  to  me  a  sound  and  legitimate  con- 
clusion that  the  present,  as  I  have  just  stated,  is  a  case  of  standing 
mute  at  common  law,  and  as  such  is  to  be  dealt  with  differently 
from  the  ease  of  an  indictment  for  treason,  piracy,  &6. 

What  then  is  to  be  the  proceeding  of  this  court,  if  the  view  I 
have  just  taken,  and  I  hope  with  great  deference,  be  correct  1  Tha 
books  on  this  subject  say  that  if  a  prisoner  on  his  arraignment  stoiMJ 
mute,  the  court  ex  oficio  must  ascertain,  by  a  jury,  whether  this 
proeeed  n  msUatioiie  Iki,  or  ex  nmliiia.  On  the  verdiet  df  this 
jtiry  a  judgment  of  mute  is  to  be  entered ;  and  if  it  be  decided  that 
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BALTI'        the  muteness  be  from  the  visitation  of  God,  the  eourt  shall  proceed 
MORE,       to  the  trial  as  if  he  had  pleaded  not  guilty.     This  power,  it  will  be 
May,  1818.    perceived,  is  only  in  case  the  muteness  be  ez  visU^ttione  Dei^  Tide 
v^^,.v^^      2  Hale's  P.  C.  317.     15  Vin.  Abr.  532.     And  on  this  jud^gment, 
United  States  ^^^  better  opinion  appears  to  be  that  no  sentence  of  deaih  can  be 
^  given.     2.  Hale'5  P.  C.  317.    4  Black.  Com.  324. 

n  *  If  the  decision  be  that  tlie  prisoner  is  mute   ez  vialUia,  that  ia, 

obstinately,  and  he  stands  indicted  for  a  felony,  he  can  neither  be 
tried  nor  convicted.  He  cannot  be  tried,  because  there  is  no  issue, 
for  there  can  be  no.  issue  wiiliout  a  plea^  and,  as  we  shall  presently 
see,  the  judgment  of  piene  forte  el  dure  was  introduced  to  extort  a 
plea.  Nor  can  such  a  prisoner  be  convicted^  because  standing  mute 
amounts  to  conviction  only  in  felonies  of  the  highest  and  lowest  de- 
cree, viz.  in  treason  and  petit  larceny :  so  that  q'U4icwnque  via  data, 
*  we  cannot  perceive  how  the  prisoners  in  the  present  case  can  re- 

ceive sentence  of  death ;  since  the  muteness,  if  supernatural,  can- 
not be  followed  up  by  a  judgment  of  death,  and  if  from  obstinacy, 
it  is  equally  so,  as  there  can  be  neither  verdict  nor  conviction.  4 
Black.  Com.  325. 

It  may  be  propter  here  to  note  an  error  of  the  learned  dtslrici  at- 
torney, who  in  his-  observations  just  addressed  to  the  court,  states  it 
to  be  undoubted  law.  that  standing  mute  in  all  cases,  from,  the  high- 
est to  the  lowest  crimes,  amounts  to  conviction,  and  that  the  courts 
of  England,  for  centuries  past,  have  considered  it  so.  The  law  I  ap- 
prehend is  not  so.  Standing  mute  amounts  to  conviction  only  in 
the  highest  and  lowest  crimes,  viz.  treason  and  petit  larceny ;  and 
not  as  the  gentleman  has  asserted,  from  the  highest  to  the  lowest. 
Prior  to  the  statute  12  George  III.  a.  20.  (which  can  have  no  ope- 
ration in  this  court,  and  therefore  is  to  be  wholly  disregarded) 
standing  mute  on  indictments  for  any  felony,  other  than  treason  and 
petit  larceny,  was  uniformly  followed,  not  by  conviction,  but  by 
the  judgment  of  penance.  The  books  are  so  explicit  on  this  point 
as  to  render  misapprehension  scarcely  possible.  Disingenuousness 
in  stating  tlie  law  is  at  all  times  censurable ;  but  in  a  state -officer, 
prosecuting  in  a  case  affecting  the  most  dear  and  most  valuable 
possession  we  have — life,  it  is  surely  doubly  reprehensible. 

The  crime,  then,  for  which  these  prisoners  stated  indicted,  being 
neither  treason  nor  petit  larceny,  nor  a  crime  affected  by  the  30th 
section  of  the  act  of  1790,  which  authorizes  the  court  to  proceed  to 
trial  in  certain  cases  of  standing  mute,  the  present  must  be  a  case 
in  which,  in  England,  prior  to  the  statute  12  George  llf.  the  court 
would  have  proceeded  to  the  sentence  of  penance,  or  piene  forte  ei 
dure.  Admitting,  then,  that  had  this  case  occurred  in  the  court  of 
king's  bench,  prior  to  the  statute  12  George  HI.  the  court  would 
have  awarded  penance  as  the  only  means  within  their  control,  and 
conceding,  gratia  argumcnti,  this  court  to  possess  the  power  of 
awarding  this  terrible  judgment,  is  the  court  funo  in  a  situation  to 
pronounce  such  a  judgment  1  Has  there  been  that  preliminary 
procedure,  which  forms  the  legal  foundation  for  such  a  judgment  1 
Plas  there  been  a  Jury  impanneiled  to  pronounce  whether  this 
'muteness  were  obstinate,  or  by  visitation  of  God  1  Has  there  been 
ajudgmentof  mutel  Farther,  ihe  books  say,  that  a  mute  prison- 
er is  entitled  to  a  respite  for  reflection.     The  sentence  of  penance 


REPORTS    OP   CRIMINAL^  LAW   CASES.  295 

• 

is  to  be  solemnly  read  to  him,  that  he  may  be  fully  apprized  of  his      BALTI- 
danger.     He  is  then  to  receive  the'  trina  admonilio.     15  Vineir's       MORE, 
Abr.  532.     Staunf.  P.  C.  149.     None  of  these  tbrmalittes  have  ta-     May,  1818. 
ken  place,  so  that  if  the  court  possess  the  power  to  award  penance,     T_^-„-^_f 
as  would  unquestionably  have  been  the  only   power  of  the  court  of  TTnitMi  StatM 
king's  bench,  anterior  to  the  12  George  111.,  the»  exertions  of  this  ^ 

power  should  have  preceded  the  forms  jast  stated. 

Let  us  now  briefly  examine,  whether  this  court  can  be  consider- 
ed as  possessed  of  the  power  awarding  any  such  sentence.  Such  a 
power  can  be  derived  only  f«om 

1.  The  common  law  of  England.  ^ 

2.  The  statutes  of  England. 
8.  The  acts  of  congress. 
4.  The  acts  of  Assembly  of  the  stat^  of  Maryland. 

1.  Admitting  for  argument,  this  court  in  some  cases  to  be  guided 
by  the  English  common  Jaw,  the  common  law  could  give  this 
court  no  such  power,  as  the  power  itself  in  England  is  not  ds- 
rived  from  the  common  law,   but  from  the  statute  of  ^estmiu- 

'  ster,  1.  3  Edw.  1.  vide  Barring  on  Statute,  82.    4  Bl.  Com.  327. 
Pref.  to  1  vol  state  trials,  XII. 

2.  There  are  no  statutes'  of  England,  cither  prioi;  to  or  since  the 
declaration  of  independence,  of  any  force  or  operation  whi&tr 
ever,  in  any  of  the  courts  of  the  United  States,  so  that  we  need 
Bot  seek  for  this  power  in  this  source. 

3.  It  will  not  be  pretended  that  any  act  of  congress  has  legislated 
on  the  subject. 

4.  Nor  has  any. act  of  assembly  of  this  state  any  provision   what- 
ever,- relative  to  this  judgment  of  penance,  and  the  statutes  of 
Westminster,   1.  3  Edw.  has  not  been  coi\sidercd  as  extending 
to' this  state.     Vide  Kilty's  Report  of  British  statutes. 
The  case  under  consideration  appears,  therefore,  to  be  one  ia 

which  the  prisoner  can  b^  .made  responsible,  if  at  all,  only  under 
the  3d  count  of  this  indictment,  which  is  for  an  offence  not  capiiak 
If  these  men  be  guilty  of  a  crime  which  forfeits  their  lives,Jt  may  be 
«  matter  of  regret  that  they  cannot  be  amenable  to  the  punishment 
so  manifestly  intended.  But  if  the  law  be  defective,  let  it  be  amen«^ 
ded  by  the  national  legislature. 

The  piene  forte  et  dure  was  introduced  in  feudal  times  for  the  pur* 
pose  of  extorting  a  plea  in  capital  cases,  so  that  if  death  ensued,  there 
might  be  ti  forfeiture  or  eschcfU  of  the  prisoner's  lands.  But  if  there 
were  no  plea,  corruption  of  blood,  forfeiture,  nor  escheat  could 
«nsue.  <» 

Finally,  the  prisoners  in  the  present  case  stand  mute.  Can  this 
court  proceed  to  judgment  as  on  a  confession  T)r  conviction  1  *We 
apprehend  not,  as  standing  mute  is  Equivalent  tO'^conviction  only 
in  treason  and  petit  larceny,  and  the  statute  12  George  III.  which 
renders  standing  mute  in  all  cases  a  constructive  confession,  can- 
-  not  alter  the  law  of  the  case  in  this  court.  Can  the  court  enter 
the  plea  of  not  guilty  for  the  prisoners  1  We  presume  not,  for  even 
criminals  have  tbtfir  rights  ;  they  cannot  be  forced  to  plead.  Can 
this  court  proceed  to  trial  as  if  the  prisoners  had  pleaded  not  guilty  1 
We  humbly  conceive  not,  as  such  a  power  is  no  where  givAi  but 
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BALTl-       in  the  aet  of  1790,  and  there  only  in  the  caecs  t>f  erioMs  theimn 
MORE,        epecified. 
Afmy,  1818.        If  the  riewa  I  have  thus  briefly,  hastily,  and  even  to  myself^  un- 
-,  ,^-^-^_,r      ezpectedly  taken,  bp  not  wholly  unsoundi  I  earnestly  and  respeet- 
Cwied  States  ^^T  entreat  the  court  to  accord  to  it  some  consideration,  and  in 
^  '  lavonr  of  life,  not  to  proceed  bnt  with  great  caution  and  considera- 

tion. 

Tkomus  KeU,  Bsq. — On  the  part  of  the  proseeotion,  addressed  the 
court  as  follows : — ^It  is  sufficient  for  me  to  consider  'this  case  as  I 
find  it  to  be. — Having  heretofore  takes  no  other  part  therein  than 
suggesting  the  propriety  of  the  prisoners'  counsel  intimating  to  the 
court  how  the  prisoners  intended  to  plead  when  they  asked  leave 
to  withdraw  their  first  pleas,  I  saw,  or  thought  I  saw  that  some 
4elay,  if  not  difficulty,  might  arise  from  the  course  then  proposed. 
That  permission,  however,  having  been  given  unrestricted,  they 
may  exercise  whatever  right  they  possess  in  such  way  as  they 
deem  best ;  either  by  pleiuUng  to  the  indictment,  or  refusing  to 
plead  i&nd  standing  mute;  the  latter  they  have  preferred,. and  we 
are  now  to  inquire  what  is  to  be  done.  Can  it  be  conceived  that 
•the  court  is  here  to  stop ;  that  your  authority  is  suspended ;  your 
jurisdiction  and  cognizance  of  this  offence  restrained  by«the  silence 
of  the  accused.  If  so,  every  offender  would  fiod  it  his  interest  to 
<be  silent  too,  if  thereby  he  could  avoid  your  power  and  authority 
to  reach  him  or  his  offence.  Is  it  possible  seriously  to  think  so 
great  an  anomaly  can  exist  in  the  law  1 

What  is  to  be  done  1  You  cannot  make  the  man  speak ;  the 
common  law  does  not  reach  him  in  this  court,  and  his  right  to  be 
«ilent  is  not  derived  from  that  law ;  in  standing  mute,  he  exercises 
M,  right  derived  from  nature  and  his  Maker.  But  is  he  not  to  be 
.tried?  is  he  to  go  unpunished  if  guilty  1  I  answer,  no  ;  there  is  no 
^difficulty  in  the  course  to  be  adopted  by  the  court. 

If  this  case  is  embraced  by  Uie  ac{%f  congress  regulating  the 
■trial  of  criminal  offences,  and  I  contend  it  is,  then  the  way  is  clear, 
and  the  provisions  of  that  act  point  out  the  course.  Mr.  Kell  then 
read  the  99th  and  36lh  sections  of  the  act  of  congress  relating  to 
crimes. 

'^  Sec.  29.  And  be  it  enacted,  That  any  person  who  shall  be  ae- 
eased  and  indicted  of  treason,  shall  have  a  copy  of  the  indictment 
and  A  list  of  the  jury  and  witnesses,  to  be  produced  on  the  trial  for 
proving  the  said  indictment,  mentioning  the  names  and  places  of 
abode  of  such  witness.es  and  jurors  delivered  unto  him  at  least  three 
entire  days  before  he  shall  be  tried  for  the  same,  and  in  other  capi- 
tal offences  shall  have  such  copy  of  the  indictmenrand  list  of  the 
jury  two  entire  days  at  least  before  the  trial.  And  that  every  per- 
son so  accused  and  indicted  for  any  of  the  crimes  aforesaid,  shall 
also  be  allowed  and  admitted  to  make  his  full  defence  by  counsel 
learned  in  the  law  ;  and  the  court  before  whom  such  person  shall 
be  tried,  or  some  judge  thereof,  shall,  and  they  are  hereby  author- 
^  ized  and  required,  immediately  upon  his  request  to  assign  to  such 
person  such  counsel,  not  exceeding  two,  as  such  person  shall  de- 
sire, to  whom  such  counsel  shall  have  free  access  at  all  seasonable 
hottit ;  and  every  such  person  or  persons  accused  or  indicted  of  the 
crimes  aforesaid,  shall  be  allowed  and  admitted  in  his  said  defence 
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to  make  any  proof  that  he  or  they  can  produce,  by  lawful  witneM       BA'LTI- 
or  witnesses,  and  shall  have  the  like  process  of  the  court  where  he       MOREl, 
or  they  shall  be  tried,  to  compel  his  or  their  witnesses  to  appear  at    May,  1818. 
his  or  their  trial,  as  is   usually  granted  to  comjjel  witnesses  to  ap-       ^^  ^  -^ 
pear  on  the  prosecution  against  them.  United  Stales 

"  Sec.   39.  And  be  it  further   enacted,   That  if  ^ny   person   or 
persons  be  indicted  of  treason  against  the  United  States,  and  shall  Hmm 

stand  mate  or  refuse  to  plead,  or  shall  challenge  peremptorily  above 
the  number  of  thirty  five  of  the  jury  ;  or  if  any  person  or  persons 
be  indicted  of  any  other  of  the  offences  herein  beftfre  set  forth,  for 
which  the  punishment  is  declared  to  be  death,  if  he  or  they  shall 
also  stand  mute  or  will  not  answer  to  the  indictment,  or  shall  chal* 
lengo  peremptorily  above  the  number  of  twenty  persons  of  the 
jury;  the  court  in  any  of  the  cases  aforesaid,  shall  notwithstanding 
.proceed  to  the  trial  of  the  person  or  persons  so  standing  mute  or 
challenging,  as  if  he  or  they  had  pleaded  .not  guilty,  dnd  render 
judgment  thereon  accordingly." 

He  then  proceeded. — It  cannot  be  doubled  that  the  language  of 
.  the  39th  section  embraces  this  case ;  after  directing  the  providing 
in  a  case  of  treason,  it  directs,  "  and  in  other  capital  offences," 
certain  proceedings  preparatory  to  the  trial  shall  be  had ;  this  is  a 
capital  offence,,  and  the  directions  given  in  the  section  apply  to  it ; 
it  is  farther  provided  that  "every  person  so  accused  and  indicted, 
for  any  of  the  crimes  aforesaid,"  shall  have  the  benefit  of  counsel  ; 
and  farther,  that  "  every  person  accused  or  indicted  for  any  of  the 
crimes  aforesaid,"  shall  be  allowed  the  benefit  of  their  witnesses, 
«nd  process  to  compel  their  attendance.  Is  it  not  the  just  con- 
struction, that  the  terms  "  an^  of  (he  cri'm€S  afrresaid^"  in  which 
the  benefit  of  counsel  is  allowed  ;  and  also  that  the  words  "  ih£  crimes 
cforesaid*'  in  which  the  benefit  of  witnesses  is  allowed,  relate  and 
refer  as  well  to  the  "  other  capital  offences^  embraced  in  the  second 
provision  of  the  section,  as  to  the  offences  previously  named  in  the 
act  7  Is  it  not  also  true,  that  by  the  terms  "  other  capital  offences  ** 
used  in  this  section,  is  meant  and  included  all  capital  offences,  not 
those  only  which  are  previously  mentioned  in  the  act,  but  such  also 
as  might  be  subsequently  declared.  The  unlimited  sense  and 
meaning  of  the  terms  embrace  all ;  and  there  is  nothing  to  restrict 
them  to  those  offences  only,  which  are  previously  designated  in 
the  act.  Again  ;  if  these  different  provisions  of  the  section  are 
made  to  relate  only  to  the  offences  specified  in  this  act  of  congress, 
what  becomes  of  the  prisoner's  benefit  and  right  of  challenge,  er 
the  privilege  of  his  counsel  1  If  the  construction  I  ask  for  be 
wrong,  they  woald  soon  have  to  become  as  muie  as  their  clients ;  • 

the  construction  I  contend  for  secures  those  privileges ;  they  are 
not  given  by  the  post  oflice  law,  which  creates  the  prisoner's  of- 
fence. 

The  30th  section,  after  providing  for  a  refusal  to  plead  or  too 
great  a  challenge  in  case  of  treason,  provides  that  "  if  any  person 
be  indicted  of  any  other  of  the  offences  herein  before  set  forth,  for 
which  the  punishment  is  declared  to  be  df  aih,  if  such  person  stand 
mute  or  challenge  above  twenty  jurors,  the  court  shall  proceed  as 
if  the  accused  had  pleaded  not  guilty."  Upon  this  provision  I  in- 
sist that  the  language,  "any  other  of  the  offences  herein  l>efbre 

Vol.  II.  38 


396  HBFORTS   OF    CRIMINAL    LAW  CASB8. 

BALTI-        set  forth  for  which  the  puniahment  is  declared  to  be  de«tb/*  oiif kt 
MORE,        not  to  be  restricted  to  those  offences  only  which  a^  created  by 
May,  isie.     this  statute;  that  the  language  and  meaning  relate  as  well  to  thoae 
^^^^        .      offences  set  forth  in  the  29ih  section,  by  the  deacriptioa  **  oikar 
IT   '*^A  (^taui    capital  offences,"  *that  this  description   contains,  and  is  a  lettiBg 
Umted  btateti  ^^^^  ^^  capital  offences,  and  all  such  are  ihua  broug^ht  within  the 
-_  ^'  prorisions  of  this  section,  if  the  punishment  be  death,  which  is  the 

^*"*  case  in  this  present  instance.  The  act  of  congress  presents  one 
continuing  system  regulating  criminal  fVials,  and  offences  created 
since  its  passage  are  equally  affected  by  it  as  if  they  had  existed  be- 
fore.    It  is  the  law  operating  today  as  if  but  just  enacted. 

The  construction  thus  contended  for  is  the  more  lenient  and  fa- 
vourable to  the  accused  ;  and  if  hereafter  we.  should  have  any  dis- 
cussion about  the  right  of  challenge,  the  gentlemen,  his  couaael, 
will  have  to  claim  my  construction  to  show  that  right ;  \t  cannot  b^ 
found  unless  this  case.be  within  the  provisions  of  these  sections ; 
this  right  and  several  others  are  not  given  by  any  other iaw. 

If  I  am  right  in  the  view  I  have  submitted  of  this  subject,  the 
course  to  be  pursued  is  quite  plain  ;  it  is  to  proceed  in  the  trial  as 
if  the  prisoner  had  pleaded  not  guilty,  that  being  directed  by  the 
statute. 

But  if  I  am  wrong  in  this  view,  and  if  the  provisions  of  this  act 
should  be  held  not  to  govern  this  case,  (which  I  do  not  apprehend,) 
and  the  authority  of  the  common  law  be  absent  here,  I  ask  again, 
•  is  the  offence,  if  committed,  to  pass  unpunished  1  Is  there  no  pow^ 
er  to  try  him  1  I  reply  there  is.  This  court  possesses  (by  the  law 
creating  its  powers)  jurisdiction  over  this  man  and  his  offence.  Yo« 
have  cognizance  of,  and  authority  to  try  the  offence,  (see  the  1 1th 
section  of  the  judiciary  act,)  and  the  only  question  can  be,  how  is 
this  authority  to  be  applied  1  the  man  chooses  to  be  silent,  he  will 
not  plead,  and  there  is  no  power  to  make  him  ;  yet  there  is  power 
to  try  him.  It  is  in  vain  to  say  he  cannot  be  tried  because  he  stands 
mute.  The  court  rightfully  may,  and  no  doubt  will  go  on  to  try 
him  in  such  way  as  will  not  infringe  any  right  secured  to  him  by 
the  constitution  and  laws  of  the  government.  Looking  to  these  fbr 
their  direction,  (if  the  case  be  not  regulated  by  the  &th  and  30th 
sections  before  read,)  the  court  will  settle  the  forms  of  proceed- 
'  I  .  ing ;  the  trial  by  jury  with  all  its  benefits  will  be  preserved  to  him 
as  secured  by  the  constitution.  See  8th  article  of  the  first  amend- 
ment 

If  the  court  proceed  with  any  analogy  to  the  state  practice,  it 
would  be  by  entering  the  plea  of  not  guilty  for  the  prisoner,  that 
being  the  course  directed  by  the  statute  of  Maryland  in  similar 
cases.  If  with  reference  to  other  cases  under  tlie  act  of  congress^ 
the  trial  would  progress  as  if  he  had  pleaded  not  guilty;  there  be- 
ing no  issue  joined  in  the  cAse,  the  substance,  if  not  the  form  of  the 
jurors'  oath  would  be  to  try  whether  the  prisoner  be  guilty  of  the 
matters  whereof  he  stands  indicted,  or  not  guilty ;  in  framing  tht 
oath  there  can  be  no  difficulty. 

But  we  -are  told  that  this  is  a  casus  omissus  in  the  law ;  it  may 
be  so  in  the  letter  of  the  statute,  but  surely  it  is  not  such  in  the 
meaning  or  reason  of  it.  There  is  no  c4tsus  omisstts  in  your  cog- 
nisance of  the  offence,  or  right  to  try  the  offender  ;  and  if  there 
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WAS  no  particular  fonn  of  trial  prescribed  by  law,  the  court  could, 
aod  ought  to  supply  it,  otherwise  your  jurisdiction  over  the  offence 
would  be  vain.  1  might  enumerate  many  instances  of  this  sort  of 
diificulty ;  suppose  some  of  the  jury  were  to  die  after  being  sum- 
moned, or  whilst  attending  the  court,  here  would  be  another  ''  ca< 
sus  omissus"  in  the  letttr  of  the  statute ;  but  do  tlie  gentlemen  or 
any  one  else  doubt  the  power  of  the  court  to  have  otliers  sum- 
moned. 

It  would  be  strange  indeed  if  it  were  thus  in  the  power  of  a  pris- 
oner to  arrest  his  trial,  and  paralyze  your  cognizance  and  jurisdic- 
tion of  his  offence. 

Hence,  sirs,  I  submit  wliether  there  be  any  thing  to  prevent  the 
trial  from  going  on,  and  conclude  that  it  must  progress  as  if  the 
prisoner  had  plead  in  chief  to  Uie  charge  against  him. 

Ber  Curiam. — The  two  first  named  when  arraigned,  severally 
pleaded  not  guilty,  the  third  pleaded  not  guilty,  and  also  put  in  a 
plea  to  the  jurisdiction  of  the  court. 

The  attorney  for  the  UnitecK  States  objected  to  the  double  plea 
put  in  by  Alexander ;  but  it  being  after  the  hour  of  adjournment, 
the  court  adjourned  till  the  next  day,  when  the  prisoners  again 
being  severally  arraigned,  Mr.  Mitchell,  one  of  their  counsel,  asked 
leave  to  withdraw  their  pleas,  intimating  that  he  did  not  then  know 
what  to  advise  his  clients  to  plead.  In  order  to  give  the  accused 
full  opportunity  to  make  tlieir  defence,  the  court  granted  leave  ac- 
cordingly, under  the  impression  that  their  counsel  meant  to  plead 
other  pleas.  The  accused  being  severally  called  on  to  answer ; 
were  advised  by  their  counsel  to  stand  mute,  and  thus  did  stand 
mute ;  thus  refusing  to  plead. 

The  attorney  for  the  United  States,  moved  the  court  to  proceed 
to  the  trial  in  the  same  manner,  as  if  the  accused  had  pleaded  not 
guilty,  according  to  the  29th  section  of  the  act  for  the  punishment 
of  certain  crimes  against  the  United  States.  To  this  the  counsel 
ibr  the  prisoners  objected,  contending  that  this  mode  of  proceeding 
was  applicable  only  to  the  trial  of  the  crimes  specified  in  the  act 
Ibr  the  punishment  of  certain  crimes  against  the  United  States,  and 
could  not  be  extended  by  construction  to  the  crime  of  robbing  the 
mail,  made  capital  by  an  act  of  congress  subsequently  passed. 

On  the  part  of  the  prosecution  it  was  argued,  that  by  the  act  to 
establidi  the  judicial  courts  of  the  United  States,  full  power  and 
authority  are  given  to  the  circuit  courts  of  the  United  States  to  try 
all  crimes  and  offences  cognizable  under  the  authority  of  the  Uni- 
ted States,  and  that  the  manner  of  conducting  the  trial  prescribed 
by  the  29ih  section  of  the  act,  for  the  punishment  of  certain  crimes 
is  applicable  to  ail  cases  arising  under  laws  subsequently  passed, 
iafiicting  the  punishment  of  death  for  the  commission  of  any  crime 
or  offence.  That  standing  mute  by  a  criminal  accused  of  a  capital 
ofience  amounts  to  a  constructive  confession  of  guilt.  That  the 
privileges  of  a  person  accused  of  a  capital  offence,  by  the  20ih  seo- 
tion  of  the  same  act  are  general,  and  entend  to  the  trial  of  all  crimes 
made  capital,  whether  specified  in  that  act  or  not,  and  that  the 
mode  of  trial  must  be  the  same.  That  by  the  34th  section  of  the 
aet  to  establish  the  judicial  courts  of  tlie  United  States,  which  pro- 
Tidts  that  the  laws  of  the  several  states,  except  when  the  conatita- 
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BALTl'        lue  of  ffve  shilltng;8  sterling,  and  hone  Btealin^  are  madeftlony  ami. 

MORE,         punishable  with  death ;  and  if  the  accused  shall  stand  mute,  Slc, 

May,  18 Id.     the  court  may  pronounce  sentence  against  him.     By  the  act  of  1777 

I  j^-  ,j  -^_i       c.  20.  if  a  person  indicted  for  high  treason  shali-  stand  mute,  &c 

United  States  ^^^  court  may  pronounce   sentence  of  death  against  him,  and  all 

^  his  estate  is  forfeited.    The  chancellor  of  the  state  in  his  report  in 

Hare  pursuance  of  the  directions  of  the  legislature  of  English   staUHes, 

adopted  and  made  applicable  to  Maryland,  includes  the  statute  of 

12  Geo.  3.  c.  20,  by  which  standing  mute  in  ail  cases  of  felony  and 

piracy  is  equivalent  to  conviction. 

No  new  offence  is  created  by  the  act  of  congress  regulating  the 
post  office  establishment.  Robbing  is  the  generic  term,  and  robbing 
is  felony  at  the  common  law,  and  punishable  as  such.  The  state 
of  Maryland,  by  an  act  passed  in  the  year  1809,  has  adopted  in 
substance,  and  almost  in  words,  the  provisions  of  the  29th  section 
of  the  act  of  congress  to  punish  certain  crimes.  It  is  provided  by 
that  act  that  in  all  cases  of  treason  or  felony,  if  the  person  accused 
shall  stand  mute,  or  will  not  answer  to  the  indictment,  the  court 
shall  proceed  to  the  trial,  as  if  he  had  pleaded  not  guilty,  and  giv- 
en judgment  accordingly.  Hence  it  appears,  that  if  the  laws  of  the 
United  States  have  not  provided  for  the  case,  and  the  laws  of  Mary* 
land  are  to  be  regarded  as  the  rule  of  decisions,  standing  mute 
prior  to  the  year  1809,  would  be  equivalent  to  conviction.  Subse- 
quent to  that  period  the  trial  would  proceed  as  if  the  accused  had 
pleaded  not  guilty. 

The  court  orders  that  the  trial  proceed  by  jury,  as  if  the  prisoner 
had  pleaded  not  guilty. 
The  court  then  appointed  Saturday  for  the  trial  of  the  prisoners.  * 
Saturday^  May  9. — After  the   prisoner  was  placed  in  the  bar  for 
trial,  General  Winder  made  the  following  observations : 

in  the  case  now  called  it  was  with  the  greatest  reluctance  that  he 
'was  compelled  to  ask  the  court  for  a  delay  of  the  trial  until  Mon- 
day ;  he  was  bound  to  nsk  this  in  justice  to  the  person  charged, 
and  on  account  of  the  novelty  of  the  case  involving  much  law  not 
heretofore  discussed.,  lie  was  decidedly  of  opinion  that  the  pris- 
oner ought  to  plead,  but  he  was  doubUul  what  pjea  it  became  hintt 
as  counsel,  to  advise  him  to  put  in.  The  delay  asked  for  involved 
little  or  no  inconvenience  to  the  public.  On  Monday  the  counsel 
for  the  prisoner  will  come  prepared.  The  indulgence  he  asked  for 
'  he  deemed  not  unreasonable  ;  by  this  short  postponement  an- oppor- 
tunity would  be  given  for  counsel  to  speak  as  advisedly  as  eounsel 
ought  in  a  cnse  which  involves  the  life  of  their  client.  On  Monday 
the  counsel  for  the  prisoner  will  be  prepared  to  proceed  in  the 
trial. 

Mr.  Wirt,  in  reply  to  General  "Vfrinder,  observed  that  although 
the  postponement  of  the  trial  till  Monday  would  be  inconvenient 
—to  him,  yet  he  considered  his  own  inconvenience  of  no  importance 
in  the  decision  of  this  motion ;  but  the  court  would  recollect 
that  there  were' other  public  officers  of  the  government,  attending 
as  witnesses,  to  whom  the  delay  might  be  still  more  inconvenient ; 
that  ihere^  were  besides  private  witnesses  attending  at  a  great 
distance,  and  probably   with  great  inconvenience  to  their  priTate 
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aAurs ;  that  the  counsel  previously  engaged  by  the  prisoner,  (three       B ALT  l- 
or  four  in  number,)  had  already  had  the  most  ample  time  for  prep-      MORE, 
aration ;  that  it  was  the  prisoner's  own  fault  that  General  Winder     May,  181S. 
had  not  been  called  in  fit  an  earlier  day;  that  this  very  recent  en-     ^_^-^-^_^ 
gagement  of  that  gentleman  might  be   well  suspected  to  form  part  tj«j»-j  Sutas 
of  a  system  of  dilatory  defence,  calculated  to  defeat  the  trial  at  this 
term ;  aad  he  Submitted  it  to  the  court,  whether  the  conduct  of  the         Hare 
prisoners,  in  the  previous  stages  of  this  cause,  had  been  such  as 
entitled  them  to  the  indulgence  which  was  now  asked. 

Greneral  Winder,  in  reply,  said  he  felt  for  the  inconvenience  of 
the  publie  officers  and  others  attendiag  on  the  trial,  but  the  delay 
asked  for  was  a  very  short  one.  This  day  was  an  inconvenient 
one  to  commence  a  trial  which  might  not  be  finished  until  to-mor- 
roW|  which  would  be  Sunday ;  he  considered  that  nothing  which 
had  occurred  in  the  proceedings  in  this  case  ought  to  operate,  and  he 
muted  would  not  operate  against  the  prisoner  having  a  fair  and  im- 
partial triaL  The  situation  of  the  prisoner  claims  some  indul- ' 
gence.  His  life  is  at  stake,  and  it  is  natural  and  excusable  that 
he  should  endeavor' to  avert  his  fate,  and  no  attempt  to  do  this 
ought  to  deprive  him  of  full  opportunity  of  a  fair  trial.  Surely  this 
ought  not,  and  cannot  make  an  impression  unfavourable  to  him. 
For  himself,  General  Winder  said,  at  this  moment  he  was  totally 
unprepared  to  advise  the  prisoner,  and  he  trusted  the  postponement 
a^ked  for,  only  until  Monday,  would  be  granted. 

Mr.  Wirt  wished  tlio  court  to  understand  distinctly  that  he  was 
perfectly  willing  to  assent  to  the  indulgence  asked  by  General 
Winder,  so  far  as  his  own  personal  inconvenience  was  involved  in 
the  proposition.  That  the  assurance  now  so  explicitly  given  by 
General  Winder,  that  the  trial  should  proceed  on  Monday,  was  en- 
tirely satisfactory  to  Am,  as  one  of  the  prosecution  ;  and  that  for 
the  sake  of  affording  the  most  ample  opportunity  of  defence  in  a 
case  of  life  and  death,  he  begged  to  be  understood  as  giving  his  as^ 
sent,  so  ioLX  as  that  could  avail  to  General  Winder's  motion. 

7%e  Court.  We  are  of  opinion  tliat  ample  time  has  been  allow- 
ed.  If  the  prisoner  sustains  any  inconvenience  he  has  brought  it 
on  himself: — the  trial  must  go  on. 

The  clerk  then  commenced  to  call  the  jury. 

General  Winder  asked  the  court,  if  they,  did  not  understand  him 
that  on  Monday  the  counsel  for  the  prisoner  would  advise  him  to 
plead.  If  they  did  not  so  understand  him,  he  wished  it  now  to  be 
80  understood. 

Mr.  Glenn,  tbfe  district  attorney,  ubscrved.  that  he  was  disposed 
under  this  pledge  that  the  cause  be  postpon*»d. 

The  court.  It  is  of  no  importance  whetlier  a  plea  will  be  put  in 
or  not,  as  the  court  have  decided  that  they  will  proceed  as  though  a 
plea  of  not  guilty  had  been  entered. 

Mr.  Mitchell  thought  it  proper  Cfe  bring  distinctly  to  the  notice 
of  the  court  at  this  stage  of  the  proceedings,  one  JclcI,  to  wliich  he  • 
apprehended  sufficient  importance  had  not  been  attached,  altlioulig 
it  could  not  entirely  have  escaped  the  eye  of  the  court.  Their  hon- 
ours ntuU  have  been  aware  that  no  copy  of  the  indictment  emit  I 
hart  bffv  delivered  to  the  pri.soncrs  or  their  counsel,  pursuant  to  the 
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BALTI*        act  of  congress,  two  days  previous  U*  ike  arrai^nmeiU.     In  truth, 
MORE,        no  copy  had  been  delivered  at  all,  and -the  prisoner's  counsel  had 
May,  1818.     no  knowledge  of  the  nature  of  the  charge  at  ike  time  of  tie  arraign' 
y^^p,^.^^^      ment,  (withiif  two  hours  of  the  indictmept   found,)  except  what 
United  States  ™*6^^  ^  derived  from   hearing  the  indictment  once  read  by  the 
clerk,  and  it  was  utterly  impossible  for  them  advisedly  to  plead  m- 
■alr^  siafUer,  according  to  the  requisition  of  the  court,  in  a  case  so  vi- 

tally interesting  to  their  client.  They  were  far  from  being  disposed 
to  impede  the  regular  course  of  justice,  but  were  not  authorised 
to  dispense  with  that  course,  and  they  had  refused  to  plead,  not 
merely  because  they  were  unprepared,  but  also  because  pleading 
in  chief  was  deemed  a  waver  of  their  legal  right  to  a  copy  alto- 
gether. This  had  been  often  decided  as  he  was  prepared  to  show 
the  court,  and  even  if  it  were  not  a  legal  waver,  it  was  a  virtual  re- 
nunciation of  the  privilege  secured  by  the  act  of  congress ;  foe  of 
what  possible  use  could  a  copy  of  the  indictment  bfe  to  the  accused 
afier  pleading  in  chief  1  he  could  neithec^vail  himself  of  a  demurrer, 
a  plea  to  the  jurisdiction,  nor  of  autrefois  acquit.  The  act  of  con- 
gress is  imperative.  The  accused  skall  have  a  copy  of  the  indicts 
ment  two  days  at  least  previous  to  the  trial.  The  arraignment  is  a 
part  of  the  trial.  The  act  is  a  literal  transcript  from  the  English 
statutes,  7  Will.  Ill,  and  7  Anne,  differing  only  in  the  number  of 
days.  In  both  these  statutes,  the  word  tHal  alohe  is  used,  and  the 
English  courts  have  uniformly  considered  the  arraignment  as. a 
bnanch  of  the  trial  in  their  construction  of  these  statutes.  If  the 
court  have  the  least  doubt  on  this  point,  they  shall  be  abundantly 
satisfied  by  authority ;  for  there  is  no  contradiction  in  the  books  on 
this  subject.* 

*Mr.  MitckeU,  has  furnislied  the  Reporter  with  his  notes  and  ref- 
erences on  this  subject,  which  are  annexed. — ^viz. 

''  Any  person  who  shall  be  accused  and  indicted  for  treason,  shall 
have  a  copy  of  the  indictment  and  a  list  of  the  jury  and  witnesses, 
&c.,  delivered  unto  him,  at  least  three  entire  days  before  he  shall  be 
tried  for  the  same ;  and  in  other  capital  offences^  shall  haive  such  copy 
of  the  indictment  and  list  of  the  jury,  two  entire  days  at  least  before 
tke  trial. — Act  of  Congress,  April  30,  1790.  vol.  i.  p:  100,  sec.  29. 

By  the  English  statute,  7  Will.  IH.  chap.  3.  sec.  1.  it  is  enacted, 
"  that  every  person  that  shall  be  indicted  for  high  treason,  &.c.  shall 
have  a  true  copy  of  the  whole  indictment,  &>c.,  delivered  to  him  five 
days  at  least  before  he  shaiU  be  tried  for  the  same.  2  Hawk.  P.  C.  ch. 
39.  sec.  14.  p.  5G7. 

By  the  statute  7  Anne,  chap.  21.  sec.  11,  it  is  provided,  that  '*  cop- 
ies of  all  indictments  for  high  treason,  &c.  with  a  list  of  the  witnesses, 
jurors,  Slc,  shall  be  delivered  to  the  party  indicted  ten  days  before 
the  trial."  2  Hawk.  ibid.  sec.  16. 

In  the  margin  2  Hawk.  ch.  39.  sec.  14.  jJiere  is  this  remark  on  the 
'words '^  before  the  trial, '^  above*  recited.  "This  must  be  intended 
five.days  before  arraignment^  because  the  prisoner  pleads  instanier 
upon  the  arraignment."  See  Lord  George  Gordon's  case,  (accord) 
Doug.  591. 

**  As  the  intention  of  this  clause  in  granting  a  copy  of  the  indict- 
ment is  merely  for  the  sake  of  enabling  the  person  indicted  to  plead, 
it  has  been  holden,  that  no  person  aft^  having  pleaded  to- an  indict- 
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Upon  tkese  grounds  the  counsel  did  advise  the  prisoners  that  they  BALTI- 
were  under  no  obligation  to  plead  instlmter^  upon  their  arraignment.  MGREl, 
They  had  a  logal  right  to  refuse  to  plead,  and  canno^  be  deemed  by  the     May,  1818. 

ment,  is  entitled  to  hare  a  copy  thereof." — 6  Qwill.  Bac.  Ab.  545.   TU.  jj  -^^  q*-i, 
Tr€ason{Cc,)  uniiea  states 

"  No  exception  can  be  taken  to  the  fulness  of  a  copy  of  the  indictment         u 
after  the  indictment  has  been   pleaded  to." — Rookwood's  Case.  4,  State 
Trials,  646." 

N.  B. — (9ne  of  the  copies  actvally  delivered  in  these  cases  was  essen^    « 
tially  variarUfrom  those  onfiU^  by  omitting  technical  words,  the  omission 
of  which  would  have  been  fatal  after  verdict,  but  according  to  the  course 
adopted,  the  party  had  no  opportunity  to  raise  tius  objection.     The  other 
eopies  did  not  come  to  the  hands  of  the  counsel. 

"  If  the  prisoner  pUadetk  without  a  copy  of  the  caption^  &c.  he  is  too 
late  to  make  that  objection,  or  indeed  any  other  objection  thai  turneth  up&m 
a  defect  in  the  copy  ;  for  by  pleading  he  admitUth  that  he  hath  had  a  copy 
sufficient  for  the  purposes  intended  by  the  act." — ^iPoster,  ch.  III.  page  230. 

"  By  the  letter  of  the  act,  the  copy  is  to  be  delivered  five  days  before 
'the  trial.  But  upon  the  tru^  construction  of  it,  the  copy,  after  the  bill  is 
found,  for  till  then  it  is  no  indictment,  ought  to  be  delivered  five  days  be- 
fore the  day  of  arraignment^  for  that  is  the  prisoner's  time  for  pleading. 
And  the  five  days  must  be  exclusive  of  the  day  of  delivery  and  the  day 
of  arraignment.  So  with  regard  to  a  copy  of  the  panel,  &c.  JViese 
points  have  been  long  settled,  and  are  now  matters  of  constant  practice." — 
Foster,  230.' 

By  necessary  construction  the  ten  days  mentioned  in  the  statute,  7 
Anne,' eh.  21.  s.  11.  must  be  reckoned  after  the  bill  is  found,  and  before  the 
arraignm^ni  of  the  prisoner;  for  until  the  finding  of  the  bill  there  is  no 
indictment,  and  upon  the  arraignment,  the  prisoner  must  plead  inslanler.^' 
—I  Chit.  C.  L.  405—1  East's  P.  of  the  C.*112. 

These  ten  days  must  be  reckoned  exclusive  of  the  day  of  delivery  and 
of  arraignment,  and  also,  exclusive  of  an  intervening  Sunday. — 1  Chit. 
405.— Foster,  230.— 1  East.  P.  C.  112. 

^*  After  pleading,  it  is  too  late  to  object  eitlier  to  the  tratU  of  a  copy,  or 
to  an  insufficiency  in  it ;  for  that  admits  it  to  be  sufficient." — I  East,  P.  C. 
113.  cites  Gregg's  case,  12th  January,  1707.  MSS.— Cook's  case,  Salk  634. 
Cases  of  Rookwood  and  others,  4  Slate  Trials,  661 — And  case  of  May, 
alias  Smith,  and  others,  April,  1708. 

In  Cook's  case,  Salk  634,  after  jury  called;  Sir  B.  Shower,  counsel  for 
the  prisoner,  objected  to  the  trial  at  that  time,  because  he  had  not  received 
a  copy.  The  court  replied,  that  the  object  of  the  act  of  7  W.  3.  was  to 
enable  the  prisoner  to  plead  from  the  copy  ''  and  till  then  he  is  not  to  pleadx 
In  this  case  he  has  pleaded.  Therefore  this  benefit  is  iraived,  and  the  pris" 
oner  has  admitted  he  has  a  copy,  and  did  not  think  it  far  his  service  to  re- 
quire it;  but  was  able  to  plead  witJumt  the  help  of  it." 

N.  B.  The  act  of  7  Will.  3.  made  it  necessary  for  the  prisoner  or  his 
counsel  to  demand  a  copy.  This  was  altered  by  the  stat.  7  Anne,  from 
which  the  act  of  congress  is  copied. 

In  Dr.  Hensey^s  case,  1  Burr,  643,  the  indictment  was  brought  into 
court  on  Tuesday,  ^  May.    He  was  not  arraigned  until  the  succeeding 
Monday,  May  8th  ,*  five  days  having  been  allowed  for  the  service  of  a 
copy  of  the  indictment,  pursuant  to  the  act,  7  Will.  3.  and  he  was  allowed  *" 
until  Monday  the  12th  of  June  following ;  more  than  a  month,  by  lord  ^ 
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BALTI-        court,  standing  wilfully  mate ;  nor  ought  this  exercise  of  a  leg«l  ri^ht,  to 

MORE,         debar  them  from  any  indulgences  which  the  court  might  otherwise  feel 

May,  1818.    disposed  to  extend.    As  well  might  they  proToke  the  court  by  revising 

^^^^^M^,-^^      to  plead  guilty .    At  present  we  are  not  prepared  to  advise  Uie  prisoners, 

U  'i^A  State    ^^^  ^^  undertake  their  defence,  in  justice  lo  them,  or  to  oarselTes.    For 

■    my  own  part,  I  can  assure  the  learned  attorney  general,  that  \  came  into 

Hai-e  ^^  cases  after  the  indictment  was  found,  and  only  an  hour  prerious  to 

the  arraignment ;  and  that  I  know  of  no  other  systematic  delay  but  what 

proceeds  from  a  fixed  purpose  to  obtain  a  fair  trial  according  to  the  eon- 

stitvtion  and  laws  of  the  land.     I  am  sorry  tJLnr  provisions  seem  too 

dilatory  in  a  case  involving  the  life  of  the  citizen. 

Mr.  KeU  said,  on  the  part  of  the  government,  the  attorney  genenl  and 
the  district  attorney,  tlie  gentlemen  may  now  enter  a  plea  in  chief. 

In  reply  to  Mr.  Kell.'Mr.  Mitchell  observed,  that  the  arraignment  waa 
altogether  irregular  and  illegal,  directly  in  the  teeth  of  a  public  act  of  con- 
gress,'of  which  the  district  attorney  was  bound  to  take  notice;  thatil 
would  certainly  have  been  deemed  an  act  of  supererogation  on  the  part 
of  the  prisoner's  counsel  to  have  volunteered  an  advice  or  information 
to  the  district  attorney,  apprizing  him  how  he  could  reg^darly  convict 
their  clients.  Here  was  no  ground  to  presume  mistake  or  surprise,  for 
he  could  not  but  know  that  two  days  had  not  elapsed  between  the  in- 
dictment and  the  arraignment: 

Mr.  Glenn,  the  district  attorney,  said  the  gentleman  ought  to  know 
that  the  prisoners  were  arraigned  by  the  order  of  the  court,  that  he  had 
nothing  to  do  with  it,  and  that  all  the  proceedings  were  by  their  order. 

The  Court  observed,  that  the  vhole  proceedings  have  been  strictly  reg^ 
ular,  and  they  were  satisfied  they  had  given  the  prisoners  all  the  privi- 
leges they  were  entitled  to ;  and  they  meant  to  allow  them  all  di^  privi- 
leges and  advantages  they  can  legally  require. 

The  clerk  proceeded  in  swearing  the  jury,  and  after  three  of  the  jury 
were  sworn, 

General  Winder  addressed  the  court  lo  the  following  effect:  He 
thought  proper  to  state,  that  he  was  himself  entirely  unprepared,  as  to 
what  advice  he  ought  to  give  the  prisoner  in  the  present  situation  of  the 
trial,  from  want  of  opportunity  to  examine,  and  consider  the  subject;  and 
this  also  is  the  situation  of  the  oth6r  gentlemen  concerned  for  the  priso- 
ner; they,  therefore,  with  himself,  desire  it  to  be  ui^lerstood  that  they  no 
longer  consider  themselves  as  taking  a  part  in  this  trial. 

Jury  Swaruj  viz : — John  Kennedy,  Robert  N.  Moale,  John  Robinson, 
John  Carter,  John  Watson,  Thomas  W.  Peyton,  John  Snyder;  Isaac 
Dickson,  Thomas  W.  Bond,  Thomas  Wooden,  Richard  B.  Dorsey,  Qma^ 
Timanus. 

Mr.  Gleun^  (district  attorney)  opened  the  case  to  the  jury,  by  detailing 
the  facts  that  would  be  proven,  which  could  not  leave  a  doubt  on  the 
minds  of  tlie  jury,  as  to  the  guilt  of  the  prisoner.    He  then  read  the  law, 

Mansfield,  to  prepare  for  his  trial,  witliout  any  application  on  his  part 
whatever. 

It  appears,  then,  that  according  to  the  established  constractioa  of  the 

words  contained  in  the  act  of  congress,  if  a  copy  of  the  indictment  had 

been  actually  served  on  the  prisoners  the  same  day  the  indictment  was 

found,  viz.   Monday,  May  4,  they  could  not  have  been  regularly  ar- 

**  rftigned  until  Thursday,  May  7th. 
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under  which  the  prisoner  was  indicted,  which  is  in  the  following        BALTF- 
words:—  MORE, 

Aa  of  AprU  30th,  1810.    See.  19.     "  That  if  any  person  shall    May,   1818. 
rob  any  earner  of  the  mail  of  the  United  Stales,  or  other  person  en-      v.^*v-^^^ 
trusted  therewith,  of  such  maii^  or  of  part  thereof,  such  offender  or  TTnited  StAt£ 
offenders,  shall  on  conviction^  be    imprisoned  not  exceeding  ten 
years  J  and  if  convicted  a  second  time  of  a  like  offence,  he  or  they  tt  '  ^ 

shall  suffer  death :  or  if  in  effecting  such  robbery  of  the  mail  the  first 
time,  the  offender  shall  wound  the  person  having  custody  thereof,  or 
put  ias  life  in  jeopardy,  by  the  use  of  dangerous  weapons,  such  of- 
fender or  offenders  shall  suffer  death." 

The  following  witnesses  were  tlien  examined. 

David  Boyer  sworn. — I  was  driving  -tip  the  mail  between  10  and 
11  o'clock  on  the  night  of  the  llth  March,  Mr.  Ludlow  was  with  me, 
a  fenee  was  across  the  road  which  stopt  the  leaders,  three  men 
came  from  behind  it,  and  said  "  here  we  are,  three  of  us,  highway 
robbers,  armed  with  double  barrelled  pistols  and  dirks."    They  took 
us  into  the  woods  and  tied  us.    They  then  went  to  the  waggon  and 
drove  it  into  the  woods;   after  which  one  man  jumped  into  the 
waggon,  and  threw  the  mail  on  the  ground,  and  put  a  knife  into  it, 
and  they  went  to  work  ;  they  were  at  work  for  a  lolig  time  open- 
ing the  letters.     When  they  were  done,  they  untied  us,  and  told  us 
4o  turn  our  backs  to  the  tail  of  the  waggon,  which  we  did,  and  they 
tied  us  there.    One  of  them  said,  "  driver  I  am  sorry  you  have 
been  kept  so  long,  here  is  some  money  for  you  to  buy  bitters."    He 
gave  me  ten  dollars,  and  said  the  person  that  was  along  with  me 
looked  like  a  gentleman,  and  did  not  want  any  money.     Each  one 
4iad  a  pistol  when  they  tied  us ;  they  asked  me  which  was  the  fas- 
test horses.    Their  faces  looked  black,  but  from  their  hands  I  saw 
ihey  were  white  men,  and  they  called  each  other  by  the  names 
Gibson,  Johnson  and  Smith.     One  of  them  said,  what  shall  we  do 
with  tliese  men  *,  another  answered,  I  know  how  to  fix  them.    I  was 
anxious  to  know.     This  alarmed  me  very  much.     I  gave  up  the 
mail  because  I  was  afraid  df  my  life ;  they  did  not  say  they  would 
JciU  us.    I  was  much  alarmed,  because  I  did  not  know  what  mo- 
ment they  would  kill  us.     They  went  off  on  the  horses.    After 
some  time  the  witness  released  himself  with  his  teeth,  aud  with  Mr. 
Ludlow  proceeded  to  Havre-de-Grace. 

Thomas  LAtdloWy  Esq.  sworn.— ^\  left  Baltimore  on  the  11th 
March  last,  in  the  mail  waggon.  When  within  two  miles  of  Havre- 
de<Graee,  our  progress  was  impeded  by  a  fenc^  built  across  the 
road.  Upon  driving  up  to  the  fence,  three  men  jumped. from  behind 
it,  on  the  right  side  of  the  road,  presented  pistols  which  were 
cocked;  said  they  were  highway  robbers,  and  would  blow  our 
bhuns  out  if  we  made  any  resistance.  I  with  the  driver  was  then 
led  into  the  woods,  about  sixty  yards  from  the  road,  and  tied  to  a  tree. 
One  of  the  men  returned  to  the  road  and  brought  the  mail  waggon 
into  the  woods,  and  removed  the  fence  from  the  road.  The  mail 
was  then  cut  open,  and  the  letters  taken  out,  and  a  great  number 
of  bank  notes  found  in  them.  They  occupied  about  three  hours 
and  a  half  in  searching  the  letters.  The  men  searched  us  in  the 
waggon,  to  ascertain  if  we  had  arms.  After  they  had  finished 
searehing  the  mail,  about  two  o'clock  in  the  morning,  the  driver 
jukd  myself  were  untied  from  the  tree,  and  tied  to  the  back  of  thid> 
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BALTI-  waggon.  The  horses  were  Uien  taken  from  the  waggon,  and  ihey 
MORE,  gallopped  oflf  towards  Baltimore.  The  driver  and  I,  after  releasiug 
May,  1818.  ourselves  from  the  waggon,  proceeded  immediately  to  Havre-de- 
^^^^^^.^^  Qrace.  After  the  prisoner  was  taken  up,  I  returned  to  Baltimore, 
17  ited  States  '^^^  went  to  the  jail  to  see  Kim.  I  hMl  no  recollection  of  his  &ce,  in 
consequence  of  its  being  blackened  on  the  nighi  of  the  robbery  ;  but 
rr    '  I  very  distinctly  recognized  his  voice,  which  is  pe<ialiar.    -They 

used  a  phosphorus  light  to  look  at  my  watch ;  one  remarked  po  the 
man  who  was  looking  at  my  watch  that  he  was  a  fool,  as  I  ijiould 
aee  his  face,  but  he  put  his  hat  over  his  face,  so  that  I  could  not  dis- 
tinguish it. 

Mr.  Wirt.-^W&B  the  life  of  the  driver  in  your  opinion,  sir,  put  in 
jeopardy  1 

Witness. — I  beg  leave  to  decline  answering  that  question,  unless 
the  court  should  be  of  opinion  that  I  am  compelled  to  do  so.  The 
court  decided  the  witness  was  compelled  to  answer  the  question. 

WUtuss. — I  did  consider  that  the  life  of  the  driver  was  in  danger 
had  he  made  any  resistance. 

Bayer  was  called,  by  one  of  the  counsel,  on  the  part  of  the  prose- 
cution, and  asked  under  what  impression  he  gave  up  the  mail;  he 
repeated  a  part  of  the  testimony,  and  added,  I  was  a  good  deal 
alarmed  ;  and  when  one  of  them  said,  what  shall  we  do  with  these 
men,  and  the  other  answered  I  have  got  a  way  to  fix  them.  I  waa 
very  much  alarmed  indeed.  I  did  not  hear  them  say  they  would 
blow  our  brains  out  if  we  made  resistance. . 

Jacob  JRogerSj  Hatter,  sworn. — The  prisoner,  with  another  man, 
pretty  early  in  the  morning  on  which  he  was  arrested,  came  into  my 
shop,  and  bought  eoch  a  hat,  and  asked  where  they  could  get  ready 
made  clothes.  I  sent  them  to  Berteau  and  Dumas's  store.  They 
had  a  great  deal  of  money,  in  one,  two  and  three  d^lars ;  it  ap- 
peared to  me  of  notes  from  Maine  to  Georgia.  I  saw  no  big  money. 
Each  one  paid  for  his  hat.  I  picked  out  the  notes  they  paid  me  for 
the  hats,  as  I  was  afterwards  requested  to  do.  They  then  went  to 
Bertbau  and  Dumas's  where  they  were  detected. 

Peter  BerUau,  sicorn. — The  prisoner  came  to  my  shop,  about  8 
o'clock  on  the  morning  of  the  13th  March,  with  another  man,  btoth 
badly  dressed.  I  was  alone.  They  asked  me  for  blue  firock  coats. 
I  asked  if  they  wanted  blue  superfine  ones ;  they  answered,  yes. 
The  prisoner  went  to  the  door,  where  there  were  two  Scotch  plaid 
cloaks,  and  asked  the  price.  I  told  him  35  dollars  a  piece ;  he  said 
he  would  give  si^ly  for  both  I  said,  as  they  would  buy  other 
clothes,  he  might  have  them.  This  was  about  the  time  when  Mr. 
Dumas  came  down  from  his  breakfast.  I  told  him  to  look 
for  a  coat  that  would  fit  the  youngest  one.  I  told  him  in  French 
that  they  were  men  that  would  buy,  that  they  had  already  bought 
.,  two  cloaks  for  60  dollars,  and  that  I  suspected  they  had  the  money 
of  the  mail,  that  had  been  robbed  the  day  before,  in  their  pockets. 
Dumas  told  me  to  say  nothing  about  it,  until  we  could  see  with  what 
money  they  could  pay  their  bills.  About  this  time  a  constable 
came  in,  and  asked  me  if  I  knew  the  object  of  his  visit  1  He  began 
to  question  the  men.  I  took  him  apart,  and  told  him  we  were  not 
ready,  and  requested  he  should  wait  till  we  should  be  ready.  They 
continued  purchasing  elothes ;  the  constable  C4ime  in  a  little  after, 
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and  without  inquiring  if  we  were  ready,  told  them  the  mail  had       BALTI- 
been  robbed ;  it  appears  you  are  strangers  in  this  place,  and  it  is       MORE, 
my  diity  to  bring  you  before  the  oourt.    They  said  they  had  not    May,  1818. 
heard  the  mail  was  robbed.    They  wept  into  the  back  shop,  where      \^r\/'^» 
Mr.  Dumas  had  the  clothes  they  had  bought.  United  States 

Peter  Dumas,  sworn, — It  was  on  the  13th  March  last  at  about  a  ^ 

quarter  past  eight  o'clock  in  the  morning,  passing  through  our  store  Hare.' 

I  saw  two  men  very  commonly  clothed,  busy  buying  of  my  partner 
some  clothing.  Having  previously  read  in  the  newspaper  an  ac- 
count of  the  mail  roi>bery,  it  came  directly  to  my  mind  that  there 
was  all  possibility  of  these  men  having  executed  this  robbery.  I 
passed  my  way  to  the  back  shop,  my  partner  came  to  me  and  said, 
these  are  the  mail  robbers,  they  are  buying  a  great  deal.  I  directly 
answered  very  well,  they  are  our's.  After  a  moment's  stay  in  the 
shop  I  came  up  to  one  of  them,  so  as  to  help  with  the  sale  of  the 
goods;  seeing  that  every  article  offered  was  instantly  bought. 
They  never  minded  the  prices ;  and  what  made  me  suspect  them 
more,  is  that  when  asking  them  to  try  the  pantaloons,  they  refused, 
telling  me  to  take  measure,  and  apply  it  to  the  pantaloons  they  had 
on.  While  in  the  act  of  taking  measure,  I  felt  a  great  abundance 
of  papers  in  the  pockets  of  the  pantaloons,  which  induced  me  to  be 
easy  with  them  in  all  my  endeavours,  so  as  to  bring  those  papers  to 
light.  I  immediately  let  them  at  liberty  to  act  as>asy  and  freely 
as  I  would  have  done  to  any  honest  people.  After  a  moment  two 
officers  came  in,  and  asked  them  if  they  could  give  satisfactory  re- 
ferences who' they  were,  they  answered  in  the  affirmative;  tlie  ^ 
officers  said,  we  are  officers,  the  mail  has  been  robbed,  and  it  is  the 
duty  of  the  people  to  take  every  person  suspected,  to  be  examined. 
One  of  them  called  for  the  bill ;  one  bill  was  ready.  I  took  them 
^  into  the  back  shop,  and  counted  out  the  goods.  I  placed  myself 
opposite  a  large  looking  glass  in  the  shop,  that  I  might  see.  I  saw 
one  step  behind  the  curtain  which  hangs  on  one  side  of  the  shop ; 
he  put  his  hands  into  his  pocket,  pulled  out  the  money,  and  nlaced 
it  between  some  cloth  that  had  been  cut  out,  and  between  some 
pantaloons  that  were  lying  on  the  counter ;  the  other  then  emptied  ^ 
his  pocket  in-  the  same  way.  One  of  them  then  asked  me  what 
they  should  do ;  I  told  them  to  go  to  court  and  be  examined.  When 
they  had  left  the  shop,  I  went  to  the  clothes  and  took  out  the  money 
they  had  deposited  there,  and  took  it  up  to  court.  When  one  of 
them  was  emptying  his  pocket,  I  heard  a  pistol  ball  and  dagger  fall, 
which  I  found  on  the  floor.  Both  men  had  mud  on  their  pantaloons 
as  high  as  their  knees,  when  they  came  into  the  store. 

On  leaving  the  store,  one  pf  them  seized  my  right  foot  by  laying 
his  on  it,  knocking  me  with  his  elbow,  and  showing  me  with  his 
eyes  the  place  of  deposite;  leave  the  goods,  said  he,  and  I  will  call  for* 
them.  1  told  the  clerk,  we  have  money  enough  in  the  house,  and 
I  called  a  gentleman  passing  to  step  in  so  as  to  witness,  while  tak- 
ing possession  of  the  money. 

Alexander  H.  Boyd,  Esq.  sworn. — I  was  in  the  room  where  the 
prisoner  was  examined ;  this  note  (  a  ojie  hundred  dolkur  note^  which 
was  afterwards  proved  to  have  been  robbed  from  the  mail,)  fell  from 
him  as  he  wAs  pulling  off  his  pantaloons;  his  person  was  much 
chafed. 
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BALTI«  D,  BtU,  Jr,-^!  pat  this  sote,  {tkt  ni4e  above  men$iom4d)  iMo  tlie 

MORE,       post offioc  in  Charleston,  on  the  4th  Mareh  last    I  also  p«t  i»lo  thai 
BCaj,  I8t8.    oAoe,  at  tbo  same  time,  thess  notes,  (tmkimg  up  jmM  of  the  naies 
s^^r^yf^^     ^^^  ^'^^^  ^^^^posiied  amang  ih4  clothes  in  the  shop  of  Btrtetm  and  Du^ 
Unittd  States  *'*^')    "^^^^e  notes  were  directed  to  Churchman  and  Thomas,  Phila- 
delphia. 
jj^  Col.  BentakWf  the  marshal,  sworn.— i  examined  the  prisoner,  he 

was  much  chafed,  as  if  he  might  have  been  riding^  on  a  bare-back- 
ed horse;  thie  note  was  4i'opped  from  his  pocket,  which  Mr.  Boyd 
picked  up;  there  wos  horse  hair  on  the  seat  of  his  trowsers. 

[Senerml  witnesses  were  then  called  to  prO¥e  that  the  notes  found- 
At  Berteau  and  Dumas'  store,  where  the  same  that  were  brought 
into  court] 

Andrew  Rhoads. — I  saw  the  prisoners  in  Havre -de-Grace  on  the 
11th  March  last,  at  13  o'clock  at  noon,  in  the  high  road  with  two 
other  men.  They  asked  me  how  iar  it  was  to  Baltimore.  I  told 
th^m.  They  then  asked  whether  there  were  any  bridges  washed 
away  between  there  and  Baltimore  1  Whether  stages  came  that 
w«y  1  I  told  them  only  the  mail  stage  travelled  that  road ;  they 
asked  me  the  time  that  it  came,  and  I  told  them. 

Here  the  testimony  on  the  part  of  the  United  States  closed.  The 
firisoner  produced  no  witnesses. 

Mr.  IalHovo  was  called,  and  asked  if  the  prisoner  had  a  pistol. 

This  man  had  a  pistol ;  after  we  had  left  the  road,  he  told  me  that 
If  we  made  no  resistance  Ineed  not  be  alarmed,  our  lives  should  not 
be  in  danger.  '  '  . 

Thomas  Kellj  Esq. — The  testimony  being  doeed,  Mr.  KeU  ad- 
dressed the  court  to  the  following  effect : 

He  said  that  having  now  progressed  through  the  evidence  to  be 
offered  in  the  case,  it  was  not  ^e  intention  of  the  attorney  gen»> 
ral,  the  district  attorney,  or  of  himself,  further  to  press  the  calam- 
ity of  the  prisoner  by  observations  on  the  testimony.  But  they 
ifeb  tt  incumbent  upon  them,  and  proper  to  relieve  the  jury  from 
any  doubt  or  difficulty,  as  to  the  law  upon  this  subject.  Whilst, 
therefore,  they  should  decline  saying  any  thing  to  induce  the  con- 
clusion at  which  they  had  no  doubt  the  jury  would  arrive,  they 
.     {would  ask  of  the  court  the  following  direction : 

'*  It  is  prayed  of  the  court  to  give  the  following  instruction  to  the 
jury. 

That  robbing  the  carrier  of  the  mail  of  the  United  States,  or 
.other  person  entrusted  therewith,  of  such  mail,  by  stopping  him 
^  on  the  highway,  demanding  the  surrender  of  such  mail,  and  at  the 

same  time  showing  weapons  calculated  to  take  his  life,  such  as  pis- 
tols or  dirks,  putting  him  in  fear  of  his  life,  and  obtaining  posses- 
sion of  the  mail  by  the  means  aforesaid,  against  the  will  of  the 
carrier,  is  such  a  robbing  of  the  maiV,  and  such  a  putting  the  life 
of  the  carrier  or  person  entrusted  therewith  in  jeopardy,  by  the 
use  of  dangerous'  weapons,  as  will  bring  the  offence  within  the  fol- 
lowing terms  of  the  19th  section  of  the  act  of  congress  of  the  30th 
April,  1810, '  entitled,  *An  act  regulating  the  post-office  establish- 
ment/ to  wit :  or  if  in  effecting  such  robbery  of  the  mail  the  first 
time,  the  offender  shall   wound  ^he  person  having  the  custody 
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thereof,  or  put  his  life  in  jeopardy  by  the  uee  of  dangerous  weapona,       BALTN 
such  offender  or  offenders  ehall  suffer  death."  MORB, 

JIfir.  KtU  then  read  the  19th  seetion  of  the  poetoflce  law.  May,  1910, 

Aa^f  AprU^,  1810,  aec.  19!^"  That  if  any  person  ahall  rob     ^^^v^^ 
any  earner  of  the  mail  of  the  United  States,  or  other  person  e»-  u|U|gj  fltatea 
trusted  therewith,  of  such  mail,  or  of  part  thereof,  sudi  offended 
or  offenders  shall,  on  conriction,  be  imprisoned  not  exceeding  ten  Hara 

years ;  and  if  eonrieted  a  second  time  of  a  like  offence,  he  or  they 
shall  suffer  death:  or  if  in  .effecting  such  robbery  of  the  mail  tha 
first  time,  the  offender  shall  wound  the  person  haying  custody 
thereoi^  or  put  his  life  in  jeopardy,  by  the  use  of  dangerouB  wea- 
pons, such  offender  or  offenders  shall  suffer  death.'* 

He  then  disclaimed  all  idea  of  influencing  the  determination  of 
-the  jary,  whether  the  acts  proTan  bring  the  transaction  within 
the  meaning  of  the  act  of  congress.    And  proceeded  to  inquire  what 
is  the  putting  life  in  jeopardy  by  the  use  of  dangerous  weapons  t 

1.  The  weapons  used. 

9.  The  manner  of  using  them. 

3.  The  alarm  of  the  carrier. 

It  appears,  said  Mr.  Kell,  all  necessary  to  constitute  the  oflRBhee 
is  proren.  The  party  met  the  drirer  in  the  night,  on  the  highway^ 
proclaim  themselves  highway  robbers ;  that  they  are  armed  withr 
double  barrelled  pistols  and  a  dirk,  that  the  pistols  were  cocked. 
It  was  then  ascertained  that  they  were  armed  with  pistols,  wbioh 
were  presented  towards  the  dnver  and  passenger ;  and  soon  after^ 
that  thoy  had  a  dirk.  The  exhibition  of  such  weapons,  the  pur^ 
pose  for  which  such  exhibition  was  made,  does  create  danger  and 
risk  of  life ;  in  other  words,  it  does  jeopardize  life.  It  certainly  waa. 
a  putting  tiie  life  of  the  driver,  (as  well  as  of  Mr.  Ludlow,)  in  jeo^ 
pardy :  did  it  not  diminish  their  personal  saftety,  and  expose  them 
to  hazard  1 

It  perhaps  is  not  necessary  that  the  driver  should  hare  appre- 
he  tided  his  life  to  be  in  danger.  If  it  were  so,  the  language  anf 
requisites  of  the  law  are  fully  proven ;  he  stood  in  the  *  predicament 
of  a  man  whose  life  was  in  danger,  and  under  the  fear  and  appra- 
heasion  of  danger,  he  parted  with  the  mail. 

The  prayer  presents  the  case  in  the  fairest  and  most  fevourable- 
manner  for  the  accused. 

The  weapons  used  are  such  as  are  eminently  calculated  to  en* 
danger  life,  or  put  it  in  jeopardy ;  tfie  pistols  were  cocked  and 
presented,  with  the  declaration,  "  if  you  resist,  we  will  blow  your 
brains  out.''  This,  'tis  true,  the  driver  says  he  did  not  hear,  bur 
he  heard  and  saw  enough  to  produce  fear,  and  therefore  gave  up 
the  mail ;  can  it  be  thought  by  any  deliberate  mind  that  such  acta^- 
for  such  a  purpose,  do  not  endanger  life,  or  put  it  in  jeopardy  1  Can 
it  be  said  that  the  life  of  a  man  situated  as  was  that  of  the  carrier 
of  the  mail,  at  the  time  of  this  transaction,  was  not  in  danger?  It 
is  not  necessary  that  the  pistol  be  discharged;  intimidation  and 
danger,  by  such  means,  are  sufficient  to  constitute  the  offenee ;  the* 
jeopardy  of  the  life  takes  place  at  the  moment  when  the  weapons  are 
presented. 

With  this  view  and  consideration  ^ of  the  subject,  Mr.  KoU  feU 
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BALTI-        himself  authorized  to  ask  the  opinion  and  direction  of  the  court, 

MORE,        contained  in  the  prayer  submitted  to  them. 

May,  1818.         Oen.  H  M,   Winder  hoped  the  court  would  not  deem  it  irrcgu- 

^^r^^/"^^      ^^  *"■  improper  for  him,  after  what  had  o<!eurred,  to  suggest  his 

TI  *ted  Sikte    ^*®^'  ^  ^®  court  as  amicus  curias  on  the  question  now  propounded 

by  the  counsel  for  the  United  Stales.     Indeed,  having  been  called 

uJJl  upon  by  the  prisoner,  although  at  too  late  a  period  to  be  prepared 

to  advise  him  preparatory  to,  or  in  the  condu^  of  the  trial,  yet, 

he  had  deemed  it  his  duty  to  listen  attentively,  and  he  thought,  if 

any  thing  occurred  to  his  mind  of  real  importance  to  the  prisoner, 

he  was  bound  in  duty,  both  to  the  court  and  the  prisoner,  to  state 

it.     He  had  never  seen  the  clause  of  the  act  of  congress  until  the 

trial    commenced,  and  received  from   that  perusal  a  very  strong 

impression  that  the  evidence  did  not  support  those  counts  in  the 

indictment   which  charges  the   prisoner  with   a    capital   offence. 

This  impression  had  b^en  strengthened  by  the  little   reflection  he 

had  been  able  to  bestow  upon  it,  and  more  strongly  confirmed  by 

what  he  had  heard  on  the  part  of  the  United  States.     The  words 

of  the  act  of  congress  are — "if  in  effecting  such  robbery^  Ac,  &c. 

[Seep.  311.] 

Now,  the  life  of  the  carrier  must  be  put  in  actual  jeopardy  to 
bring  the  offence  within  that  alternative  of  the  clause;  no  appre- 
hension of  danger,  or  being  put  in  fear  of  his  life^  satisfies  the 
words  of  the  act.  The  terms  of  the  prayer  to  the  court  are  a  fair 
and  just  statement  of  the  extent  to  which  the  testimony  in  this  ease 
can  be  urged,  and  by  the  very  terms  of  the  prayer  no  jeopardy  of 
life  is  even  supposed ;  it  simply  states,  tlial  if  the  prisoner  exhibited 
dangerous  weapons  ctUculatrd  to  tal'e  life,  thereby  pvMing  the  car- 
rier in  fear  of  his  life f  and  thus  obtaining ,  4'C.y  can  it  be  supposed, 
for  a  moment,  that  this  is  what  is  meant  by  congress  when  they 
say,  put  the  life  of  the  carrier  in  jeopardy?  It  would  be  to  attri- 
bute to  congress  the  most  loose  and  unskilful  use  of  terms ;  to  make 
the  apprehension  of  danger  the  existence  of  danger ;  ihe  fear  of  jeo- 
pardy a^;(ua/ jeopardy.  It  is  wholly  impossible  to  contend  that  the 
words  do  not  import  an  actual  jeopardy  ;  and  if  they  do,  surely  the 
assumed  state  of  proof  in  this  prayer  does  not  amount  to  actual  jeo- 
pardy. 

If  the  position  contended  for  be  true,  it  will  follow,  that  a  man 
may  be  guilty  under  this  part  of  the  act  where  no  jeopardy  of  life 
.has  occurred;  and  if  the  prayer  exhibits  the  just  interpretation  of 
the  act  of  congress,  a  robber  may  put  the  life  of  the  carrier  in  oc- 
ttt^z/ jeopardy  without  being  guilty ;  forjf  he  raises  a /<?<zr  of  life, 
by  having  dangerous  weapons,  without  doing  any  act  which  could 
possibly  put  life  in  jeopardy,  he  is  guilty;  but  if  a  robber  in  the 
dark,  without  the  ccurier's  knowledge,  snaps  a  loaded  pistol  or  gun 
within  killing  distance,  with  intent  to  kill  the  carrier,  no  body  will 
doubt  but  here  was  a-ctual  jeopardy ;  but  the  carrier  could  not  possi- 
bly have  any  fear  of  life,  since  he  had  no  knowledge  of  it ;  and  if 
the  mail  should  be  immediately  stopped  by  the  robber  and  his  as- 
sociates, without  farther  acts  of  intimidation,  the  party  would  not  be 
guilty  unc.'ar  this  clause;  can  it  be  imagined  that  a  construction 
^  leading  to  such  absurdity  can  be  just  1 

To  support  the  construction  contended  for,  it  is  necessary  to  con- 
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ftmnd/MT  t^life  with  jtopartUf  of  Hfe,    Now,  since  a  man  may  b«       BALTf- 
hkgrtaifaar  of  his  life,,  where  there  is  not  the  X^maX  jwpwrdi^  oflife^      MORE^ 
so  there  may  be  great  jeopwrdtf  of  life,  without  the  least  fear  of  Hfe,    May,  18ld. 
To  say  that  confpress,  therefore,  meant /ei>r  of  life  by  jeopardy  of  life     „^»>,/-^^ 
is  innrimissible,  especialiy  in  a  criminal  statute.     But  farther,  this  „  -^^  gtate 
jeopardy  of  life  most,  by  the  express  terms  of  the  act,  be  created  by     °^ 
the  MM  ofda^erous^ioempons.  ■^' 

What  is  the  use  of  dangerous  wQupons  which  can  occasion  jeo^ 
fmrdsf  of  life  1  certainly  they  must  be  so  used,  as  that  life  may  be 
destroyed ;  as  if  a  man  strike  at  another  with  a  sword,  or  fire  or 
snap  a  loaded  pistol  or  gun  at  him  within  reaclung  distance ;  this  is 
clearly  a  imt  of  the  weapon  that  puts  life  in  jeopardy.  But  if  a 
'  man.  had  a  swc»rd  by  his  side,  or  a  pistol  in  his  belt,  and  he  stops 
the  mail,  and  says  to  the  carrier,  you  see  I  am  armed,  deliyer  the 
mail,  the  carrier  might  justly  be  said  to  deliver  the  mail  in  such  case 
lor  fear  ofUfe;  but  can  it  be  said,  that  in  effecting  this  robbery  the 
carrier's  life  was  put  in  jeopardy  by  the  use  of  dangerous  weapons  % 
It  is  impossible  that  it  can. 

Then  if  there  be  no  ambiguity  in  the  words  of  the  statute,  which 
k  is  respectfully  believed  there  is  not,  how  can  any  interpreta- 
CioB,  especially  in  such  ease  as  this,  be  admitted  different  from  these 
words? 

The  use  of  dangerous  weapons  to  produce  fear  of  life,  may  be 
very  different  from  the  use  of  dsngerous  weapons  to  put  life  in  jeo- 
pardy; but  nothing  in  this  act  can  render  a  man  guilty  but  such  a 
use  of  these  as  puts  life  in  jeopardy. 

The  feots  in  this  case  ought,  therefore,  to  wenrant  the  counsel 
fer  the  United  Stated  to  ask  the  court  to  direct  the  jury,  that  if  they 
believe  the  prisoner  had  dangerous  weapons,  which  he  used  so  as  to 
pvt  the  carrier's  life  in  jeopardy^  then  he  ip  guilty,  otherwise  the 
eourt  cannot  inatruct  the  jury  to  find  a  verdict  of  guilty  on  this 
point* 

General  YTinder  concluded  by  xemarking  to  the  court,  that  tiiis 
view  of  the  subject  appeared  to  his  mind  very  strong,  and  he 
thought  could  not  but  have  strong  weight  with  every  unprejudiced 
mind  ;  and  since  upon  so  hasty  a  view  of  the  question,  such  strong 
motives  of  doubt,  to  say  the  least,  had  occurred,  he  trusted  the 
court  would,  in  the  forlorn  case  of  the  prisoner,  being  without 
eouns^  prepared  to  assist  him,  incline  to, the  side  of  mildness ;  but 
at  aU  events,  if  the  learned  attorney  general  should  be  able  to  in- 
cline the  balance  against  the  prisoner,  he  respectfully  subniitted, 
whether  the  question  -was  not  so  doubtful  as  to  require  the  court 
to  put  it  in  a  situation  to  receive  the  deliberate  judgment  of  the  su- 
preme court,  befbre  the  life  of  the  prisoner  shDuld  be  taken. 

B.  L,  FSmiey^  M!sq.-^H.e  contended  that  congress,  in  using  the 
words,  "  jeopafdy  of  life,"  did  not  intend  that  the  mere  presentation 
of  a  pistol  or  dirk  at  the  mail  driver,  without  wounding  him,  should 
be  such  a  "jeopardy  of  life,"  cts  would  subject  the  party  to  the  pun- 
ishment of  death ;  that  the  words,  "  wound  the  driver,  or  put  his 
Ufe  in  jeopardy"  were  used  by  them  as  converfiMe  and  synonymous 
words ;  that  the  words  "  put  his  life  in  jeopardy,"  were  intended  as 
expkaustory  of  the  words  "wounding  the  driver,"  and  defining  and 
limttiag  their  patent.     Congress  (said  Mr.  Finley)  intended  that 
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BALTI-        the  wounding  should  be  such  as  would  put  the  life  of  the  driTer 
MORE,        in  jeopardy.      They  may  have  supposed  that  some  doubts  mi^ht 
May,  1818.     arise  upon  the  construction  of  the  words  wounding,  and  as  to  the 
^^^-.^r^^^      nature  and  eaUeTit  of  the  wounding.     They,  therefore,  inserted  the 
•    A  <5tAte    ^ords   'jeopardy  of  life,'  as  explanatory,  and  to  show  that  unleae 
U  mted  bUtcs  ^^^  wounding  was  of  so  serious  a  nature  as  to  jeopa/rdise  life,  the 
-J^'  party  should  be  subject  only  to  imprisonment    The  use  of  the  di«- 

Uare.        junctive  particle  or,  does  not  necessarily  make  them  two  distinct 
offences.     Mildness \nd  humanity  are  the  distinguishing  charao- 
terialics  of  our  criminal  code.    The  number  of  offences  to  which 
the  punishment  of  death  is  annexed  is  very  limited:  and  it  is  only 
where  the  offence  is  of  a  very  aggravated  and  criminal  charaeter, 
that  this  humane  consideration  for  the  lives  of  the  citizens  has  been 
departed  from.    The  act  of  1810  was  intended  as  an  amelioration 
of  the  former  post  office  act.    The  act  of  1794,  section  17,  annex* 
ed  the  penalty  of  de€Uh  to  a  situpU  robbery  of  the  mail,  unaecow^ 
panted  with  injury  to  the  driver,  or  thp^use  of  dangerous  weapons. 
This  severe  punishment  was  considered  as  disproportioned  to  the 
offence.     This  act  was  repealed  by  that  of  1810,  which  in  the  first 
clause  of  the  19th  section,  provides,  that  for  a  simple  robbery  of 
the  mail,  the  party  guilty  shall  be  subject  to  10  years  imprison- 
ment.   Congress  have  determined,  therefore,  in  this  clause,  by  the 
punishment  annexed,   the  degree  of  enormity  they  attached  to  a 
simple  robbery  of  the  mail.    As  then  they  did  not  consider  it  such 
an  offence  as  to  deserve  death,  they  must  be  presumed  to  have  in- 
tended, that  unless  the  offence  was  attended  with  very  aggroMJM^ 
circumstances,  such  as  jeopardising  the  life  of  the  driver  by  se- 
riously wounding  him,  the  punishment  of  death  should  not  be  su- 
peradded.   This  would  be,  in  my  opinion;  an  humane  and  reason- 
able construction  of  the  act  of  congress.      But  if  your  honours 
should  establish  the  construction   contended  for  by  the  counsel  of 
the  United  States,  viz :  that  wounding  and  jeopardising  are  two  dis- 
tinct offences ;   this  act   loses  all  its  character  of  mildness,   and 
would  deserve  to  be  enrolled  in  the  bloody  code  of  Draco.  You  could 
not  undertake  to  graduate  the  degree   of  wounding.      But  if  in 
effecting  the  robbery  of  the  mail,  the  party  should  wound  the  driver 
slightly   or  seriously — no  matter  whether  in  consequence  of  such 
wound  his  life  should  be  jeopardised  or  not — it  would  be  perfectly 
immaterial,  and  you  would  be  obliged  to  inflict  upon  the  party  rdb- 
»    bing  the  punishment  of  death.     To  show  then,  the  absurdity  of 
this  construction,  and  its  incompatibility  with  tlie  object  which  con- 
gress must  have  had  in  view  in  making  this  provision  of  the  act  of 
1810,  viz :  the  amelioration  of  the   act  of  1794,  punishing  simple 
robbery  with  death. — Suppose  that  in  effecting  the  robbery  of  the 
mail,  the  robber  should  make  a  slight  and  trifling  puncture  with 
his  dirk  in  the  flesh  of  the  driver ;  should  scratch  the  face  or  cut 
the  skin  of  the  driver,  or  some  other  slight  wound,  which  could  not, 
by  any  possibility  of  construction  or  inference,  jeopardise  his   life. 
Would  this  be  a  circumstance  of  such  aggravation,  of  such  enormity, 
as  to  entirely  change  the  character  or  degree  of  the  offence  of  simpie 
robbery,  to  enhance  its  criminality,  and  to  give  to  it  such  an  in* 
creased  and  .outrageous  degree  of  wickedness,  as  to  require  the  pro- 
portionably  severe  punishment  of  death  %    Is  it  equal  in  eitminaU* 
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tjr,  and  does  it  call  for  the  same  degree  of  punishment  ?    Would  this       B  ALTI- 
be  an  amelioration  of  the  aet  of  1794 1     Heaven  protect  us  from        MORE, 
soeh  an  amelioration !     But  if  the  construction  contended  for  by  the    May,  1618. 
eottttsel  of  the  United  States  be  correct,  the  slightest  scratch  or     v-^^v-^^v 
pvnctare  given  to  the  driver,  or  the  mere  presentation  of  a  pistol  n  *    <i  « 
or  dirk,  without  wounding  him,  changes  the  mild  character  of  the  ^'^^^^^  States 
law,  and  subjects  the  party  to  death.    Where  was,  then,  the  neces-         '    ^* 
rity  of  repealing  the  1 7th  section  of  the  act  of  1794,  and  substitut-  Hare. 

ing  the  19th  section  of  18101  The^act  of  1794  makes  no  mention 
of  dangerous  weapons ;  it  simply  speaks  of  the  robbery  of  the  mail, 
and  whether  the  robbery  was  effected  by  the  use  of  weapons  or  not^ 
the  punishment  was  death.  But  is  it  to  be  presumed  that  a  highway 
robbery  of  the  mail  would  ever  be  attempted  without  dangerous 
weapons,  sueh  as  pistols  and  dirics  "i  If  the  mere  presentation,  then, 
of  dangerous  weapons,  without  wounding,  attaches  death  to  the  of- 
fenee,  tiie  first  clause  of  19th  section  of  1810,  punishing  a  simple  rob- 
bery, would  be  entirely  nugatory  and  superfluous ;  as  no  robbery 
erer  has,  or  ever  would  be  committed  without  dangeroue  weapons. 
Can  we  sup|)ose,  then,  that  congress  had  no  object  in  view  in  mak- 
ing this  provision,  and  drawing  a  distincuon  between  a  simple  rob- 
bcnry,  and  one  accompanied  with  wounding  1 

Mr,  PifUey  then  observed,  that  he  had  always  understood  it  to 
be  an  established  principle,  in  all  our  courts  of  criminal  judicature, 
and  one  from  which  courts  or  juries  could  not  deviate,  that  the  most 
fiiTOurable,  the  most  refined,  the  most  extended  construction,  should 
always  be  given,  in  "  favorem  vitae,"  to  all  penal  acts.  That  too 
much  value  and  consideration  were  attached  to  the  life  of  a  fellow 
creature,  to  permit  it'to  be  "jeopardised"  or  taken  away  on  account 
of  indistinctness  or  ambiguity  in  the  phraseology  of  a  law.  That 
when  the  provisions  of  a  law  appeared  to  be  unusually  harsh  and 
severe,  and  repugnant  to  the  general  character  and  habits  of  the 
people,  and  a  construction  in  "favorem  vitae"  could  be  collected  ^. 

from  the  probable  intention  of  the  legislature  that  enacted  It,  that 
then  such  intention  was  to  be  the  rule  of  construction.  That  the 
law  of  1810^  in  the  severity  of  its  provisrons,  as  contended  for^  was 
an  anomaly  in  our  criminal  code ;  an  isolated  bloody  statute,  assi- 
milating with  nothing  around  it.  That  the  mo8\  effectual  mode  of 
aseertaining  the  intention  of  congress,  at  the  time  of  passing  the 
law,  and  truly  determining  the  construction  they  intended  should 
be  given,  to  it,  would  be  by  examining  the  operation  of  the  law,^  * 
and' comparing  it  with  the  ptMcy  which  congress  must  have  had  in* 
view  in  repealing  the  law  of  1794,  and  substituting  that  of  IRlO. 

B4r.  Finley  then  took  a  view  of  the  law8  of  England  and  France 
on  the  subject  of  robberies ;  of  the  respective  policy  of  those  laws, 
and  their  effect  upon  those  two  nations. 

In  France,  said  Mr.  Finley,  a  robbery  unattended  with  murder 
of  the  person  robbed  is  punished  by  fine  and  imprisonment ;  if  ac- 
companied with  murder,  the  punishment  ,is  an  ignominious  and 
painful  death.  In  England,  a  simple  robbery,  whether  accompanied 
by  murder  ornot^  is  punished  wkh  death. 

What  has  been  the  effect  and  operation  of  these  several  lawsl 
Itt  France,  all  temptation  to  mv/rder  the  person  robbed  is  taken 
away  -,  the  fear  and  the  interest,  if  not  the  humanity,  of  the  robbe? 
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BALTK-       «r0eolist«d  and  appealed  to.    The  law  eays to  him,  if  iha  MUerjr 
MOKE,        you  oommit  is  unaUended  by  murder,  if  it  ie  not  aggr^mUed  by^tak- 
May,  1818.     ing  away  the  li^  of  a  ieUow  creature,  we  will  rewaid  yon  for  yowr 
s^rs^^"^^     ibrbearance  by  respecting  your  own  life.     But  if  it  is  attended  with 
IT    tAd  St&tAs  ^^  horrid  and  unnecessary  crime  of  murder  of  your  yictim,  the  ■•- 
united  states  ^^^^^^  punishment  which  the  law  can  inflict,  yi^:  the  depiivation  oC 
jj'  life,  shall  be  the  consequence  of  your  crudity.    In  England,  no  di*- 

tinction  of  punishment  is  made  between  robbery  with  and  withowli 
murder;  and  the  highwayman,  who  probably  impelled  by  the  8eT<- 
erest  want,  takes  from  you  ypur  purse,  without  endangering  ymir* 
life,  or  even  using  any  personal  violence,  and  the  hackneyed,  aind: 
hardened  villain,  who,  to  pamper  and  gratify  his  profligate  paMsons^ 
not  only  robs  you  of  your  purse,  but  deliberately  and  uanecrwinrily 
takes  away  your  life,  are  alike  involred  in  the  same  puniahmeat,  aad- 
punished  in  the  same  degree,  notwithstanding  the  gjttaX  disparity 
in  the  two  crimes.  All  inducement  to  spare  the  life  is  therelbre  tar- 
ken  away,  for  want  of  this  discrimination.  The  highwayoMuir  in 
the  first  instance^  knows,  that  if  he  spares  life,  heleavee  a.witneB8  t»- 
proclaim  his  crime,  and  to  rise  up  in  judgment  against  him  when  de- 
tected; that  the  law  will  not  mitigate  the  severity  of  its  pnmshmenl 
on  account  of  his  forbearance ;  but  that  if  he  murders  hie  victim,  ha 
saves  his  own  life,  by  silencing  the  only  witness  that  could  appear 
against  hinrat  a  human  tribunal.  The  consequence  of  this  dascrim* 
inating  policy  of  the  French  law  is,  that  scarcely  an  instance  oeeum 
of  the  perpetration  of  a  robbery,  accompanied  with  murder ;  whilst 
the  lamentable  result  of  the  mistaken  and  barbarous  policy  of  th«t 
English  law  is,  that  murder  is  almost  inseparable  from,  andc4Mieom- 
.itant  with,  highway  robbery;  and  the  criminal  annals  of  England 
furnish  a  bloody,  calendar  from  one  yeaf  to  another.  May  not  eon* 
gress  then  have  had  these  several  resuhs  of  European  policy  in  view, 
at  the  time  of  passing  this  law  1  Would  they  not  profit  by  ezpnii'* 
ence  1  TJie  object  of  their  legislation  was  the  public  good,  and  the 
reformation  of  eriminals.  But  it  would  be  charging  them  with  a 
most  culpable  disregard  of  the  lives  and  safety  of  their  fellow  cili- 
z^s,  to  suppose  tliat  they  would  be  uninfluenced  by  the  conaider*- 
tion  of  these  several  results.  A,  reference,  however,  to  the  actual  €f>- 
ecfilion  of  the  act  of  1704^  furnishes  an  additional  and  ooneluaive 
corroboration  of  the  construction  I  contend  for,  and  of  the  intention 
of  congress  to  ameliorate  the  act  of  1794  by  that  of  1810 ;  for  .dvring^ 
*  the  existence  of  the  first  act,  several  attempts  at  a  robbery  of  the 
mail  were  made,  and  in  almost  every  instance  it  was  attended  either 
with  the  murder  of  the  driver,  or  the  dangerously  wounding  of  him. 

In  the  instance  of  the  robbery  of  the  Riehmond  mail  the  driver  was 
murdered « 

Mr.  Finley  then  observed,  that  the  construction  he  had  contend* 
ed  for,  he  conscientiously  believed  to  be  the  true  and  correct  ono ; 
but  thfit,  as  he  might  be  unsuccessful  in  his  atlempt  to  trani^nr  tfaia. 
conviction  fram  his  own  mind  to  the  minds  of  the  conrt,  and  ftm  the. 
counsel  for  the  United  States  had  contended  for  a  diieront  con^ 
struction,  he  would  make  a  brief  reply  to  one  of  the  arguments,  of  • 
the  counsel,  and  then  reUeva  the  attention  of  the  court.  Tht 
counsel  for  the  United  States,  said  Ms.  Finley,  have  conlonded/ 
th^.th^mere  ^pprehenaion:  or  opinion  of  the  party,  thai  inadift,waa . 


aapoiBrg  oh  CBommi^  hjiw  cabwb,  dl? 


M»4Migei^  iPM  to  bft  the  cntenon  hy.  whidi  tlie  jorf  wm  todetomilM       tflLtf- 
wlledier  his  lift,  was  put  in  jeofpavdyj  viiMn  the  nMadMig  of  liie'  am        MORB 
of  eongnsM.    Thts^  Itamo^sn,  to  bo  a  nootabraidMid  Mlaeuras    Ay^  1819. 
OBtotion.    k  -wtovld  veqviro  a  moU  in  ovepf  iiwUmeo  by  ii4lie&>  to      ,  ^^     ^^' 
graduBto  tke  &ai«  oS  tfao  poity  robbed;    Some  pereem  ere  operated  y,  .    ,  ^ 
«p<m  by  fo«r  more  easily  tfaao  otiiere.    Soeh  ie  the  conatttatloiiai     ^"^."'^ 
linudity  ef  sone  persons^  aa  lo  magfnify  mole  hills  into  monirtaine;        axpt. 
and  to  people  erery  bosh  with--  midnight  aesaaoine  and  robberr; 
afaoKld  thedmer  be  of  this  deBoription,  hk  life  would  be  in  eontinual 
jeopardy,  aaeeeding  to  this-  eonstmeciont  while  tvarrelling  on  hia 
aaate.     The  eonnsdi  have  not'  properly  (tfserimiikated  between  the 
■Mvafear  or  apprebemBon.  of  dang|ei\  and  the  aolaal  existenee  ef 
dan§pn>-^a  man  may  anticipate  danger^  when  no  danger  «adeli;     I 
witt  give:biit  one  eocample  in  iHustration-  of  Aia  distinction.    Sap- 
poae  a  man-  preaentaa  pistol  which  ia>  not  loaded',  at  the  breast  of 
aaather,  (who  is  ignorant-  of  ic»  not  being  loaded)  and  in  a  thread 
enJng.-manBer  aays,  that  he:  will  blow  his  brains  out.    In  thia  oaae; 
the  party,  to  whose  breast  the  pistol  is  presented  woold  mosfasaur** 
9My  apprehsnd  that  his  life  was  in  great  jeopardy,  thongfc  tHei 
jeopardy  would  exist  only  in  imagination. 

Air,  F%fUeff  then  laid  down  a  distinction  between  the  jeopardy 
o€  the  drirer'a  life,  and  the  life  of  Mr.  Lndlow.  H^  eontendbd' 
thai  under  thia  aet,  it  was  perfectly  immafterial  whether  Mr.  Lud^ 
lom'a  life  was  jeompardiigd  or  not  That  the  aet'only  extended  to' 
tha  driver*a  life,  and  expressly  confined  and  annexed  the  punish- 
npBOA.of  daathf  to  casea  of  robbery,  when  the  driver  was  wounded; 
o«-hia  life  pot  in  JBtfmrdy.  That  thia  was  an  important  dialinction* 
to-be  kept  in  view  by  the  jury,  in  the  examination  of,  and  'decision - 
upon  the  testimony  in'  this  case.  That  there  was  a  oMuiifest  diffbf* 
enaa  in  the  testimony  of  Mr.  Lu^w,  and  of  the  driver;  That;  at- 
thaagh  Mr^  Ludlo^  swore  that  he  considered  his  life  in  great  dan* 
ger,  yet  the.drrrer  swoie  that  be  felt  no  appvehenaioa of  danger* 
to  hia/life,  until  aAer  the-  robbery-  was  effected,  and  thai  hie  appro* 
hsnAon  aroaefrom  an  obsenration  by  one  of '  the  roUfawrs)  *whaft' 
shall  wedo  with  these  men,'  and  the  reply,  'I  have  a  way  to  fix" 
themt;'  bat  that  his  fears  were  reaioTed,  whe»  he-  fbund,  tlMit  <  the 
way  to -fix  thsm/  was  by  tying  them  to  the  tail  t)f  the  mail  waggon.- 
That  hA  did  not  intend,  by  ajdkerting  to  this  difihrenoe  in  their  tee- 
timony,  to  impeach  the  credit  either  of  Mr.  Ludlow,  or  the  driver, 
bntta  ahoW}  that^whatarer  may  have  been  the  appr^enaions  of  Mr: 
l4idlow,  OB  hawcTerhis  life^  may  hare  baen^d^parduei^  yet,  that  the* 
dtiver's  life  waa  tuAjcoyturdxsied ;  neither  did  he  feel  any  appreheir* 
siena  of  it, 

UVUiMm  fVtrty  JS»q.r^He  hoped  the  opposite  counsel  would  both'- 
escaac/  htm,  fmr  observing)  that  they  did  not  appear  to  him  to  •have'' 
found  the  key  which  nnlooked  the  construction  of  this*  law,  in  a 
manner  the.  most  siaiple  and  natural.  They  seemed  to  have  tal^n 
it^fofft^raated^  that  congresa  intended  to  describe,  by  this  section,  a* 
new(  kind  of  robberyy  unknown  to  the  common  law,  and  which- 
called  ^r.a  di&rent  kind  of  proofl  From  thie  opinion j  he  begged' 
laave  to  •disaenL. '  He*  contended,  that  coagrees  had  not  intended  lO' 
create  ap  new.  offence,  unknown  to  the  common  law,  soferaathe- 
circumstancea  attending  the  act,  and  the  degree  of  proof  were  con* 
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BALTI.       cerned.    That,  although  the  mail  waa  a  apoeiaa  of  prapaity  iin« 

MORE,        known  to  the  common  law,  and  congress,  in  making  the  mall  a 

May,  1818.    subject  of  robbery,  had  extended  the  ^enceto  a  new  subject;  yet 

\  j0^  j~^_f      that  the  character  of  the  offence,  thf  rabderf^  was  the  same,  both  at 

U  'tad  St&tea  ^°^°^^^  ^^  *^^  under  this  statute;  that  the  only  effect  of  the  ael 

Ham         ^"^  ^  extend  the  offence  to  a  new  subject,  leaving  the  character  of 

"*'**        the  offence,  and  the  degree  of  proof,  exactly  where  the  common  law 

had  left  them,  in  regard  to  other  subjects. 

To  make  this  clear,  he  begged  the  court  to  recollect,  that  wher- 
ever the  constitution  or  laws  of  the  United  States  used  a  common 
.law  phrase,  without  any  definition  of  that  phrase,  it  was  the  uttifocm 
course  to  resort  to  the  common  law  for  its  explanation.  It  was  un- 
necessary to  cite  to  this  court,  to  whom  they  were  familiar,  the  de- 
cisions which  illustrated  and  proved  this  course ;  it  was,  indead* 
impossible  to  conceive  that  any  other  could  be  adopted.  But  tha 
court  would  observe  that  this  principle  was  essential  to  the  con- 
struction of  this  law,  and  that  it  demonstrated  the  truth  that  a  new 
kind  of  robbery  was  not  intended  to  be  created.  For  id  die  first 
part  of  this  section,  the  term  robbery  is  used  without  any  definition. 
The  words  are : 

Act  of  April  30, 1810,  sec.  19.—''  That  if  any  person  shall  rob  any 
carrier  of  the  mail  of  the  United  States,  or  other  person  entrusted 
therewith,  of  such  mail,  or  of  part  thereof,  such  offender  or  offen- 
ders shall,  on  conviction,  be  imprisoned  not  exceeding  ten  years  | 
and  if  convicted  a  second  time  of  a  like  offence,  he  or  they  sha^  suf> 
fer  death ;  or  if  io  effecting  such  robbery  of  the  mail  the  first  time, 
the  offender  shall  wound  the  person  having  custody  thereof,  or  put 
his  life  in  jeopardy  by  the  use  of  dangerous  weapons,  such  offender 
or  offenders  shall  suffer  death." 

Thus  &r  the  provision  is  general,  by  the  use  of  the  term  rMerjf^ 
which  is  left  unexplained ;  a  resort  must,  therefore,  be  had  to  the 
common  law,  from  which  it  is  borrowed,  to  explain  it;  and  every 
species  of  robbery  known  to  the  common  law  is  clearly  embraced 
by  the  clause  just  quoted.  If  the  court  will  jittend  to  the  structure 
of  the  sentences,  which  follow  this  first  sentence,  and  which  are  sup- 
posed to  create  a  new  offence  they  are  merely  exceptions  firom  the 
first  sentence,  and  were  consequently  included  in  it,  until  so  excep* 
ted:  if  the  first  sentence  therefore  covers,  and  merely  covers  the 
common  law  offence  of  robbery,  and  the  latter  are  only  exceptions 
from  it,  these  exceptions  are  merely  parts  of  the  common  law  of- 
fence of  robbery,  and  [consequently  no  new  offence,  and  calling  fbr 
no  new  and  more  aggravated  degree  of  proof.  Again,  if  you  recal 
the  different  species  of  robbery  as  they  have  been  decided  to  exist 
at  the  common  law,  you  wUl  perceive  that  the  sentenee,  on  which 
the  two  first  counts  of  the  indictment  are  founded,  describes  a  kind 
of  robbery  perfectly  familiar  to  the  common  law. 

At  the  common  law,  robbery  might  be  committed,  1st  by  tnofeiu*, 
without  putting  life  in  danger,  and  without  previous  fear ;  the  lady 
whose  ring  was  snatched  from  her  in  some  place  of  public  amuse* 
ment,  and  dropped  among  the  curls  of  her  hair,  was  decided  to  have 
been  robbed,  although  there  was  no  danger  of  life,  and  no  previofUi 
ftar  operating  on  her  will,  to  cause  a  surrender  of  the  property. 
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S.  By  fear  Ibr  reputation ;  a«  by  a  threat  to  charge  the  party  with       BALTI* 
an  iafemoiis  crime  unless  be  shoald  snrrender  his  purse ;  in  this       MORE, 
ease,  there  is  no  riolenee  offered  to  the  person  and  no  danger  to  the    May,  1618* 
life,  yet  the  robbery  is  eomplete^t  is  the  lawless  constraint  acting      ,_^-_,-^_|i 
on  his  will,  Irom  regard  to  his  charaeter,  which  induces  the  sorren-  u^igj  StAtaa 
der  of  hie  property,  and  which  constitntes  the  offence.    3.  By  fear  ^ 
ef  personal  Tiolence;  but  this  must  not  be  the  groundless  fear  of       p   * 
cowardice ;  the  law  requires  that  the  danger  should  be  apparent, 
and  hence  circnmstances  are  always  required  to  show  that  the  fear 
waa  well  feunded ;  this  was  the  kind  of  robbery  in  the  contempla- 
tion of  congress  in  the  sentence  under  consideration. 

They  hare  stated  the  evidence  which  shall  show  that  the  danger 
was  real,  the  fear  well  grounded  ;  wounding  the  driver,  or  (without 
wounding  him)|w^ii^  his  life  in  jeopardy,  by  the  use  of  dangerous 
woafom.  The  robber,  who,  with  a  pistol,  stops  a  traveller  on  the 
highway,  and  demands  his  purse  (a  case  familiar  to  the  common 
law  courts  of  criminal  jurisdiction  in  England,)  presents  the  very 
ease  put  by  the  act  of  congress.  The  weapon  used  is  a  pistol ;  a 
weapon  fabricated  for  the  very  purpose  of  danger  to  life ;  it  is  used 
because  it  is  dangerous ;  and  the  use  produces  the  effect  intended, 
by  acting  on  the  fears  of  the  traveller,  and  inducing  him  to  surren- 
der his  purse,  by  reason  of  the  jeopardy  to  his  life.  There  is  noth- 
ing in  the  descriptive  circumstances  of  the  offence  under  the  act  of 
congress,  to  distinguish  that  offence  from  the  high-way  robberies  once 
ao  common  on  Hounslow  Heath  and  Bagshot  in  England. 

But  it  is  insisted  on  the  other  side,  said  Mr.  Wirtj  that  some* 
thing  more  is  meant  by  the  expression  putting  the  lifs  of  the  driver 
in  jeopardy  by  the  ute  of  dangerous  weapons  f  it  is  not  enough 
that  the  robber  be  in  possession  of  the  dangerous  weapon^ ;  it  is  not 
enough  that  he  carry  them  to  the  ground ;  it  is  not  enough  that 
he  perpetrates  the  robbery  by  the  terror  which  they  inspire ;  but  ^ 
they  must  be  used  in  such  a  way  as  to  produce  jeopardy ;  for  ex- 
ample, if  the  weiqpon  be  a  dirk,  a  stroke  must  be  made  with  it;  if 
it  be  a  pistol  it  must  at  least  be  snapped.  Let  us  examine  some  of 
the  consequences  of-  this  construction.  If  a  stroke  be  made  with  a 
dirk  at  right  angles  from  the  driver,  it  is  not  easy  to  conceive  that 
greater  jeopardy  is  produced  thereby,  than  by  the  mere  possession 
and  display  of  the  weapon  in  the  -  robber's,  hand ;  such  a  stroke 
would  be  nothing  more  than  a  flourish,  in  terrorem;  if  the  stroke 
beat  an  angle  of  forty-five  or  twenty- two  and  a  half  degrees,  the  same 
answer  might  be  given  to  it;  and  so  through  all  the  gradations  of  angu- 
lar distance ;  if  the  stroke  miss  the  object,  and  be  not  repeated,  the 
jeopardy  is  over,  a  miss  we  are  told  being  as  good  as  a  mile,  or  if  - 
gentlemen  think  this  answer  too  light,  is  it  not  obvious  that  by  in-  « 

sIstiDg  that  the  stroke  shall,  at  all  events,  be  made,  in  order  to  con- 
stitute the  jeopardy,  they  force  the  court  and  jury  upon  a  mathe- 
matieid  disquisition  as  to  the  distance  and  the  direction  of  the 
stroke,  in  order  to  jeopard  the  life  1  points  extremely  difficult  of  ascer- 
tainment, considering  that  their  attempts  are  generally  if  not  always 
made  in  the  night  time,  -When  the  distance  and  the  direction,  and 
even  the  feet  of  a  stroke  being  made  at  aH,  can  rarely  be  discerned. 
As  to  the  snapping  of  the  pistol,  all  the  remarks  made  upon  the 
direction  of  a  stroke  with  a  dirk  applyt  u>d  indeed  it  is  not  very 
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BALTJ-  «M)r  to  diieani,  6i^«n  if  the  pietol  he  levied  at  the  df*r«rVi  hMul, 
MQRfi,  kow  its  havuig  been  ani^iped  inereaees  hin  jeopardy  aAer  tlie  anap 
May,  1^6.  ia  ever ;  beaidee,  the  chances  sue  sadly  against  the  oakolaliefli,  llMMt 
a  put»l  prepared  £wr  a  robbery  vill  snap ;  the  profaabiUty  ia  (hat  U 
Will  ^  off;  and  then  there  aa  no  jeopardy,  for  jeopardy  impliaa 
vnoertain '  danger,  whereas,  on  thia  supposition,  the  haaard  ia 
ladaoad  to  a  doIeAil  eertainty ;  the  driyer  is  killed.  Can  it  be  b^ 
Ijeved  that  this  was  the  intention  of  eoogreaa  1  Can  it  be  belieTed 
that  any  thing  more  was  meant  than  thai  the  robbery  shonld  be  ef- 
fected by  the  use  of  dangerous  weapons,  of  weapons  cakolalad  (a 
take  life  1  • 

Bat  attU  bolder  ground  is  aaaumed  on  the  other  side ;  it  ia  coniend- 
ad  that  in  this  case  there  was  no  jeopardy  to  life,  baeauae  the  nib- 
bfurs  ga¥e  the  aasurance  that  if  the  driver  and  pasaengar  woaid  nai 
restat  they  should  not  be  hurt ;  it  aftay  be  very  true,  geatiemen  aay, 
tkM  if  they  had  reaisted  they  would  have  been  k&led ;  bnt  thay 
had  only  lo  give  up  the .  mail  without  reaiatance  and  there  was  no 
jeopardy  at  ill  ;^-«nd  hence  the  case  is  not  within  the  actof  eoagraaa. 
This  is  the  construction  given  to  an  act  of  eongreaa  iutaaded  to  pte- 
vent  jrobberies !  Sir,  it  must  be  very  clear  that  the  jeopardy  widiin 
the  contemplation  of  congress  was  that  kind  of  jeopaidy  whkh  waa 
in  BO  other  way  to  be  avoided,  than  by  yielding  to  the  lawleaa  par* 
paaes  of  the  robber ;  a  jeopardy  of  life  90  imminent,  that  tha  driver 
eouli  not  olude  it,  except  by  surrendering  that  which  the  robber  had 
no  right  to  demand.  This  ground  so  intrepidly  taken  in  the  con- 
stiuctioB  of  our  statute  would  be  just  as  tenable  under  the  SncUah 
common  law ;  for  example,  by  that  law  it  is  required  thai  the  party 
ahaU  be  put  in  fear ;  but  the  courts  there  require  that  this  fear  ahaU 
have  a  reasonable  foundation ;  the  robber  there  might  aay,  it  is  tma 
I  was  armed,  it  is  true  the  traveller  was  put  in  fear  f  but  the  eaaa  ia 
not  within  the  law,  because  his  fear  had  not  a  reaaonabla.  Ibun- 
dation,  for  he  admits,  I  told  him  I  Would  not  hurt  him  if  ha  would 
aarrender  his  purse.  Such  an  agreement,  I  must  be  permitted  lo 
aay,  would  make  but  sorry  figure  in  Waatminsiar  Hall,  or  even  at 
the  old  Bailey ;  for  it  goes  to  patronise  and  protect,  not  to  prevent 
or  punish  robberies ;  it  feunds  the  robber's  exempckm  from  punish- 
ment on  the  very  circumstance  which  constitutes  his  guilt — ^tha  sua- 
cess  of  the  robbery. 

Thegendeman  who  urged  hie  aigument  attempted  to  support  it  ^ 
by  a  case  from  Ac  law  touohing  assaults  and  batteriea,  whileh  ha ' 
seamed  to  think  analogous ;  that  case  is  this :  if  a  man  were  to  lay 
his  hand  upon  his  sword,  and  say  if  it  were  not  assize  time  ha 
would  not  take  such  language ;  this  the  gentleman  says,  and  says 
truly,  would  not  be  an  assault,  but  why  1  for  a  reaaoa  which  des- 
troys the  analogy ;  because  the  words  show  an  abaolute  purpose  to 
do  him  no  mischief  at  that  time ;  the  forbearance  is  not  put  on  the 
coiidition  of  any  act  to  be  done  by  the  party  menaced ;  bat  s1^>poaa 
the  assailant  had  drawn  his  sword,  and  lequired  the  other  to  fell 
upon  his  knees  instantaneously  and  bee  his  pardon,  or  he  would 
run  him  through  ^e  body,  when  the  gentSlnan  shall  show  by  auth<^ 
ity  that  ihis  would  not  be  aa  assault,  he  wiU  have  to niahed  a  ease 
Wltich  does  not  present  something  like  the  appearance  of  analogy." 
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Tlic  respectable  youug  gentleman,  {JVIr.  J^riley,)  who  last  ad-       BALTl- 
drassed  the  court,  has  insisted  that  the  words  "  wounding  the  dri-       MORE, 
▼er  or  putting  his  life  in  jeopardy  by  the  use  of  dangerous  weapons,"     May,  1€18. 
mean  the  same  thing ;  that  the  driver  is,  at  all  events  to  be  wound-      >^rv^' 
ed,  and  so  wounded  as  to  put  his  life  in  jeopardy ;  to  this  I  think  it  Unitfid  States 
sufficient  to  answer,  that  the  conjunction  used  is  the  disjunctive  oTj  ^ 

and  that  aiccording  to  all  the  rules  of  fair  coastn^ction  there  were  Hare, 

two  cases  in  tiie  contemplation  of  congress,  the  one  wounding  the 
driver,  the  other  patting  his  H&  in  jeopardy,  by  the  use  of  danger- , 
ons  weapons  without  wounding  him.  The  aid  which  the  gentleman 
attempts  to  derive  to  this  construction  from  the  act  of  1799  is  not  in 
my  opinion  fairly  furnished ;  the  expression  in  that  law  is,  "  shall 
much  wound  the  person  having  custody  thereof,  or  put  his  life  in 
jeopardy  by  the  use  of  dangerous  weapons;*'  these  were  clearly  dis- 
tinct offences ;.  in  the  present  law,  the  word  mnck  is  dropped,  obvi- 
oasly  because  it  was  indefinite,  and  might  lead  to  difficulties  in  the 

,  decision  of  cases  arising  under  it,  and  becAuse  any  wounding  of  the 
driver  would  be  sufficient  to  show  the  wicked  and  determined  pur- 
pose of  the  robber ;  bat  that  purpose  would  be  shown  with  equal 
clearness  without  wounding  the  driver,  in  effecting  the  robbery  by 
the  use  of  dangerous  weapons  calculated  to  take  the  driver's  life.  * 

If  any  doubt  could  remain  on  this  subject,  it  would  be  removed  by 
pursuing  this  section  of  the  law  a  little  farther.  It  appears^  that 
robbiBg  tlie  mail,  generally,  is  punished  by  the  first  clause  of  the 
section,  only  with  imprisonment  for  the  first  offence ;  yet  there  were 
some  modes  of  perpetrating  such  robbery  so  peculiarly  obnoxious, 
that  congress  had  singled  them  out  by  express  exception,  and  pun- 
ished the  first  offence  committed  in  either  of  these  modes  with 
death: — congress  have  gone  still  farther,  and  punished  even  the 
unsuccessful  attempt  to  commit  the  robbery,  in  either  of  these 
modes,  with  imprisonment  for  three  years,  and  words  in  the  sec- 
tion, in  which  the  attempt  is  described,  are  intended  to  represent  the 
same  mode  in  which  the  act  is  described.  -  So  far  as  we  have  yet 
gone,  the  purpose  is  to  punish  the  offence,  if  effected;  congress  next 
take  up  the  attempt  to  commit  the  offence,  where  it  fails.     In  de-  _    ' 

fining  the  different  modes  of  such  attempts,  they  have  kept  up  the 
analogy  between  the  successful  and  unsuccessful  attempts,  and  by 
a  slight  variation  of  language  have  thrown  new  light  on  the  clause  ■ 

^  we  are  comsidering.  The  language  of  the  law,  where  the  offence 
is  complete,  is  as  follows:  *^If  any  person  shall  i#b  any  carrier  of 
the  mail  of  the  United  States,  or  other  person  entrusted  therewith, 
of  such  mail,  or  of  part  thereof,  such  offender  or  offenders  shall,  on 
conviction,  be  imprisoned  not  exceeding  ten  years ;  and  if  convict- 
ed a  second  time  of  a  like  offence;  he  or  they  shall  suffer  death ;  or 
if  in  effecting  such  robbei*y  of  the  mail,  the  first  time,  the  offender 
AmH  wound  th«  person  having  e«stody  thareof^  or  put  his  life  in  * 

jeopardy  by  the  vpe  of  dangerous  weapons,  such  offender  <or  offends 
ers  shall  suffer  death."  I  beg  the  court  now'  to  mark  the  corres- 
pondent description  of  the  attempts.  The  words  are  these,  "and  if 
any  person  shall  attempt  4b  rob  the  mail  of  the  United  States  by 
assaulting  the  person  having  custody  thereof,  shooting  at  him,  or 
his  horse  or  mule«  oiv  threatening  him  with  dangerous  weapons, 
and  the  robbery  is  not  effected,"  &c.— Here  it  is  clearly  observabln 
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BALTI-        that  the  assauU,  geaenilly,  meets  the  geoerat  description  of  the  rob- 
M ORE,     '    bery,  in  the  first  sentence ;  2ndl7,  that  the  shooting,  in  the  attempt, 
May,  1818.    corresponds  with  the  wounding  in  the  robbery ;  and  thirdly,  that 
^^^p^,^^^^     the  threatening  the  driver  with  dangerous  weapons,  in  the  unsuo- 
United  States  c«»>fwl  attempt,  corresponds  with  the  putting  his  life  in  jeopardy, 
by  the  use  of  dangerous  weapons ;  thus '  the  desciiption  of  the  at- 
n/,  tempt,  reflects  light  on  the  description  of  the  act,  and  demonstralM 

that  congress,  by  using  the  terms  "  putting  his  life  in  jeopardy  by 
use  of  dangerous  weapons,"  meant  nothing  more  than  "  threatening 
him  with  dangerous  weapons,"  without  having  in  view  any -other 
use  of  the  weapons,  or  any  further  degree  of  jeopardy.  According 
to  the  oposite  construction,  it  would  appear  that  congress  had  been 
solicitous  .to  punish  this  peculiar  mode  of  attempting  the  robbery 
with  a  peculiar  punishment,  distinguishing  this  kind  of  attempt 
from  any  other  attempt;  while  the  actual  perpetrating  the  robbe- 
ry by  the  use  of  dangerous  weapons  was  left  unpunished  by  any 
peculiar  degree  of  rigor,  thus  convicting  congress  of  an  absurd  so- 
licitude about  the  attempt,  without  any  correspondent  solicitude  in 
relation  to  the  act :  and  to  produce  this  absurd  consequence,  you 
are  required  to  adopt  principles  of  construction  so  subtQe  and  mefr* 
aphysical,  as  to  what  will  or  will  not  constitute  jeopardy,  that  there 
are  perhaps  no  twelve  men  in  the  community  who  will  agree  in 
their  application  to  the  same  case ;  if  you  take  the  plain  case  which 
it  seetns  to  me  was  clearly  before  congress,  that  of  robbing  the 
mail -upon  the  highway  by  the  use  of  weapons  dangerous  to  lif^, 
every  case  which  can  arise  is  carved,  and  the  act  is  in  perfect  harmony 
with  itself.  By  any  other  construction,  the  act  is  rendered  imper- 
fect, unjust,  and  absurd.  * 

The  same  gentleman  has  animadverted  on  the  impolicy  of  pun- 
ishing with  death  a  robbery  which  has  not  been  attended  with  the 
death  of  the  party  robbed,  and  he  has  enlarged  on  the  different  e^ 
iects  of  the  English  and  French  law,  ift  this  particular.  In  the  re- 
marks which  the  gentleman  made  on  this  subject,  he  has  presented 
a  pleasing  proof  of  his  habits  of  accurate  and  extensive  investiga- 
tion. In  this  case,  however,  it  was  misplaced  ;  for  it  is  an  investiga- 
•  tion  of  a  legislative,  not  of  a  judicial  character;  whether  the  rob- 
bery charged  in  the  indictment  ought,  or  ought  not  in  good  policy, 
to  be  punished  with  death,  is  obviously  a  question  for  congress,  not 
for  this  court ;  for  those  who  make  laws,  not  for  those  who  expound 
them.        •  •  > 

The  same  gentleman  has  commented  on  the  particular  Tacts  of 
this  ease,  in  his  address  to  the  court.  This,  also,  was  out  of  place. 
The  court  have  nothing  to  do  with  the  facts ;  these  belong  to  the 
jury;  We  have  not  called  for  the  court's  opinion  on  the  facts;  we 
have  prayed  merely  for  their  oonstmctiou  of  the  law  ;  should  they 
•  give  it,  as  we  have  prayed,  it  will  remain  for  the  jury  to  say,  whethco' 

the  evidence  brings  the  case  within  that  construction.  Since,  how- 
ever the  jury  had,  iff  effect,  been  addressed  through  the  court,  ia 
relation  to  the  facts,  bo  would  barely  remark,  that,  according  lo 
the  evidence  of  the  driver,  the  mail  stag#  had  been  stopped,  about 
midnight,  by  a  fence  purposely  erected  across  the  highway,  that 
immediately  on  its  stopping,  three  men  rushed  from  the  fence  to  the 
s**g«»  declared  themselves  highway  robbers ;  that  they  were  well 
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vmed  with  pistob  and  dirks,  and  had  come  to  rob  the  taail ;  that       BALTI- 
thedrirer  gave  up  the  mail,  through  fear  of  his  life,  and  thai  he  saw       MORE, 
the  weapons  in  the  hands  of  the  robbers :  this,  we  contend,  brings      May,  1618. 
the  ease  within  the  construction  of  the  act,  for  which  we  contend :      ^  ^  j  -^_, 
the  identification  of  the  prisoner  at  the  bar,  as  one  of  the  three  rob-  Tjnited  States 
bers,  has  not  been  disputed.  ^ 

The  gentleman  made  another  remark  to  the  court,  intended,  he  Hare 

presumed,  to  awaken  the  sympathies  of  the  jury.  The  gentleman 
alluded  to  the  peculiar  manner  in  which  this  proseeation  had  been 
carried  on,  and  represented  these  men  as  having  been  pursued  vrith 
Jire  and  fwry.  The  remark  had  not  been  deserred  by  any  thing 
that  had  appeared  in  the  prosecution  since  he  (Mr.  Wirt)  had  come 
into  it.  The  prosecution  had  on  the~ contrary,  been  condlicted  with 
the  utmost  coolness  and  moderation :  and  he  was  well  assured  that 
its  previoos  stages  had  been  marked  rather  by  excessive  lenity  arid 
indulgence,  than  by  a  spirit  of  persecution. 

Mr,  FHfUey. — I  am  sorry  to  be  obliged  to  interrupt  the  learned 
gentleman ;  but  he  has  entirely  misapprehended  the  nature  and  ex- 
tent ^f  my  observations.  I  did  not  make  any  refle<$tions  upon  Am, 
for  the  manner  in  which  the  prosecution  had  been  conducted.  Such 
reflections  would  have  been  unjust  and  unfounded,  as  the  learned 
gentlemen  only  this  morning  came  into -the  case.  1  spoke  of  the 
general  character  of  the  prosecution,  and  of  the  powerful  excite- 
ment of  public  feeling  which  threatened  to  overwhelm  not  only  the 
prisoner  at  the  bar,  but  the  counsel  who  defended  him ;  and  which 
^has  manifested  itself  in  a  manner  so. general  and  so  violent,  as  al- 
most to  preclude  the  possibility  of  a  fair  and  impartial  trial.  \ 

Mr.  Wirt  admitted  that  he^had  mistaken  the  gentleman.  The 
popular  indignation,  however,  of  which  the  gentleman  complained 
•o  vehemently,  was  certainly  very  natural,  and  he  would  add  very 
honourable.  It  was  the  indignation  of  a  virtuous  people  against  a 
most  flagitious  and  daring  offence.  He  hoped  never  to  see  the  day 
when  the  recital  of  such  a  crime  would  be  heard  with  composure 
by  the  American  people.  It  would.be  a  mournful  proof  that  our 
moral  sensibility  was  gone.  At  the  same  time  he  should  regret  ex- 
tremely that  the  indignation  of  the  jury  against  the  offence  shduld 
mingle  itself  with  their  examination  of  the  evidence  against  the 
person  here  accused  :  for  it  did  not  by  any  means  follow,'  that  be- 
cause the  offence  was  enormous  the  prisoner  ^t  the  bar  was  the 
person  guilty  of  it.  He  was  to  be  tried  by  the  judgment,  not  by 
the  passions  of  the  jury ;  he  was  to  be  tried  by  the  evidence,  and 
not  by  their  feelings  either  of  indignation  or  of  mercy :  for  mer6y 
was  not,  as  the  gentleman  had  alleged,  the  prerogative  of  the  jury ; 
mercy  towards  criminals  was  the  prerogative  of  the  president  of 
the  United  States ;  to  him,  under  our  constitution,  and  to  him  alone, 
belongs  the  power  of  reprieve  and  pardon.  The  jury  had  sworn 
to  try  the  cause  according  to  the  evidence :  to  whatever  conclu- 
sion, therefore,  the  evidence  conducted  them,  that  conclusion  -^as 
to  be  their  verdict ;  they  ^ad  no  alternative — they  could  make  no 
comprcsmise  with  their  consciences;  they  had  only  to  discharge, 
with  inflexible  firmness,  that  duty  which  the  laws  of  their  country 
had  confided  to  them,  and  when  the  question  of  mercy  came  before 
(he  president,  there  could  be  no  doubt  that  he  would  discharge  kis 
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BALTI-        with  equal  fidelity.     When  that  questioD  shaH  cone  befixe  him,  \i 
MORE,        cTcr  it  shall  come,  he  will  remember  that  mercy,  howerer  amiable 
May,  1816.     in  itself,  degenerates  into  weakness,  and  even  into  guilt,  where  it  is 
^^pp^^^i^^      improperly  directed.    He  will  remember  tha(  there  is  a  mercy  due 
United  States  ^  society  as  well  as  to  indiTiduads,  that  the  proper  object  of  merey 
is,  either  suffering  virtue  or  penitent  guilt ;  penitent  guilt,  which  pr»- 
.    sents  a  well-fovoded  hope  of  reformation ;  he  will  remember  that  a 
penitentiary  is  not  always  a  place  of  repentance ;  thai  thece  hare 
been  persons  who  hare  been  once,  twice,  thrice,  and  four  times  sea- 
tenced  to  that  species  of  confinement,  to  whom  it  has  proved  no 
school  of  reform,  who  have  applied  the  hours  of  their  solitude  to  no 
other  purpose  than  to  sharpen  their  wits  in  projecting  new  schemes 
of  rapine,  and  who  have  come  forth  into  society  only  the  more  har- 
dened in  guilt,  and  the  better  prepared  to  carry  on  their  depredations 
on  a  broader,  bolder,  and  more  daring  scale.     There  are  such  men, 
(we  do  not  say  the  prisoner  is  one,)  there  are  men,  we  all  know, " 
so  perfectly  dead  to  every  touch  of  virtuous  feeling,  so  obdurate  and 
stubborn  in  guilt,  and  so  perversely  proud  of  the  success  of  their 
crimes,  as  to  set  at  nought  all  obligations  human  and  divine,  and  to 
laugh  not  only  at  the  whip  of  the  law,  but  even  at  the  thunder  of 
heaven.     What  mercy  would  there  be  to  the  virtuous  part  of  society, 
in  letting  loose  upon  them  men  (if  such  monsters  can  deserve  the 
nam«  of  men)  of  this  description  1     These  remarks,  he  said,  were 
drawn  from  htm  against  his  purpose,  by  the  unexpected  course  pur- 
sued by  the  gentleman  to  whom  he  was  replying.     Adirerting  again 
lo  the  instruction  prayed  for,  he  said  the  qwcslioir  before  the  court 
was  simply  one  of  law ;  that  the  counsel  for  the  prosecution  had 
embodied  their  construction  of  the  act  in  the  prayer  which  they  had 
addressed  to  the  court ;  that  they  sought  only  to  relieve  the  jury 
from  the  perplexity  of  a  legal  inquiry,  to  which  they  could  not  be 
supposed  to  be  so  competent  as  the  court,  and  that  they  should  be 
perfectly  satisfied  wilh  any  instruction  as  to  the  law,  which  the  court 
should  think  proper  lo  give  the  jury.     The  court  would  observe, 
that  there  were  three  counts  in  the  indictment;  the  two  first  of  which 
embraced  the  construction  given  to  the  act,  by  the  counsel  for  the 
prosecution ;    the  third  count  was  founded   on  that  construction, 
.which  was  advocated  on  the  other  side,  so  as  to  leave  the  jury  at  lib- 
erty, under  the  instruction  of  the  court,  to  find  the  prisoner  guilty 
^   under  either  or  all^thc  counts,  or  not  guilty  at  all,  according  to  their 
view  of  the  evidence;  and  as  I  do^not  propose  to  address  them,  I 
will  only  add,  that  whatever  verdict  they  can  reconcile  to  their  con- 
sciences, will  be  satisfactory  to  us,  content,  as  we  shaH  be,  with  hav- 
ing done  our  duty. 

After  Mr.  Wirt  had  closed  his  observations,  the  court  charged  llie 
jury  upon  the  law,  and  gave  their  opinion  in  support  of  the  prayer 
submitted  to  them  by  Mr.  Kell ;  the  jury  retired  to  their  chamber, 
where  they  remained  near  two  hours,  when  they  desired  some  -legal 
advice  from  the  court,  for  which  purpose  they  returned  to  their  box; 
they  observed,  that  the  indictment  set  forth  that  the  prisoner  had 
pistols  and  dirks,  and  it  was  not  in  evidence  that  he  had  a  dirk. 
The  court  stated  their  opinion  to  be,  that  if  the  party  were  armed 
with  pistols  and  dirks,  it  was  immaterial  whether  they  were  in  the 
bands  of  the  prisoner. 
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One  of  the  j  ury  then  asked  Mr.  Ludlow  if  any  threats  were  used.    He  6  ALTI- 

answered  there  were  in  case  any  resistance  should  be  offered.  MORE, 

The  jury  then,  without  again  leaving  the  box,  delivered  their  verdict  May,  1818. 

Guilty  on  all  the  counts  in  the  indictment.*  v^v^v^^^^ 

United  States 

*On  the  trial  of  John  Alexander  and  Lewis  Hare,  the  two  other  mail  v. 

robbers,  who  were  charged  with  robbing^  the  mail  in  company  with  John  Hare. 
Thompson  Hare,  and  were  immediately  tried  and  convicted  on  all  the 
counts  of  a  similar  indictment,  the  same  defence  was  made,  and  the  court 
1  aid  down  the  law  as  in  the  preceding  case.    See  their  trials,  post. 


CIRCUIT    COURT,    U.    S. 
PHILADELPHU,  JUNE,  1818. 
United  StcUes        1  Indictment  for  having  aided 

vs.  >   AND  ABETTED  IN  THE  ROBBE- 

WiUiam  Wood,      t      ry  of  the  Mail,  &,c. 

Present — Hon.  Bushrod  Washingtcn. 
Hon.  Richard  Peters. 

C   /.   IngersoU,   District  Attorneyj   Counsel   for  the  • 
United  States. 
Z.  PhiUips^  Counsel  for  the  Prisoner. 

Mr.  IngersoU  opened  the  cause  to  the  jory,  by  detail-  The  conyir- 
ing  the  facts  that  would  be  given  in  evidence,  and  con-  *»o»  ^^  *  P®*^- 

®  .  °  '  .       son  for  a  crime 

in  the  circuit 
court  of  the  United  States,  is  the  most  conclusive  evidence  against  an  accessory,  in  an- 
other circuit,  that  such  a  crime  was  committed. 

Putting  the  mail  carrier  in  fear,  and  his  life  in  peril  or  danger,  is  putting  life  m  jeopar- 
dy within  the  meaning  of  the  act  of  congress.  The  jurisdiction  of  the  circuit  court  of 
the  United  States,  in  criminal  ca'&es,  is  confined  to  offences  committed  within  the  district 
for  which  those  courts  respectively  sit,  where  they  are  committed  on  land. 

Judgment  arrested,  because  the  caption  of  the  indictment  stated,  "  at  a  circuit  court  of 
the  United  States  of  America,  in  and  for  the  Pennsylvania  district :"  it  appearing  the 
state  of  Pennsylvania  had  been  divided,  by  an  act  of  congress,  passed  subsequently  to  the 
presentment  of  the  grand  jury,  but  previously  to  the  trial,  into  two  districts,  one  called 
the  eastern  district  of  Pennsylvania,  and  the  other  the  western  district  of  Pennsylvania. 
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PQTLAD'A,  eluded  by  reading  the  law  on  which  the  indictment  was 
^^^.^^^^    founded.    It  is  contained  in  the  19th  and  21st  sections  of 
United  States  the  act  *'  regulating  the  post  office  establishment,"  pass- 
Wood       ^  April  20,  1810: — "that  if  any  person  shall  rob  any 

carrier  of  the  mail  of  the  United  States,  or  other  person 

tionofthc^pre-  entrusted  therewith,  of  such  mail,  or  of  part  thereof  such 
sidingjudge  is  offender  or  offenders  shall,  on  conviction,  be  imprisoned 
to  the  certifi-  i^ot  exceeding  ten  years ;  and  if  convicted  a  second  time 
eate  of  a  rec-  q{  ^  \[)^q  offence,  he  or  they  shall  suffer  death ;  or  if^  in 
the  clerk  of  a  effecting  such  robbery  of  the  mail  the  first  time,  the  of- 
^'a  %*^ted  ^®°^^'  ®^*^^  wound  the  person  having  custody  thereof,  or 
States,  that  it  put  his  life  in  jeopardy,  by  the  use  of  dangerous  weapons, 
is  his  cerdfi-   ^^^  offender  or  offenders  shall  suffer  death.''— Sec.  19- 

eate,    or  tnat 

the  seal  is  that  "  That  every  person  who  shall  procure,  aid,  advise,  or 
or  that  the^re^  assist  in  the  doing  or  perpetrating  any  of  the  acts  or  crimes 

cord  is  in  legal  by  this  act  forbidden  to  be  done  or  performed,  shall  be  sub- 
form:  itissuf-  .  ,     .  i  .    •       J  .  i_  • 

ficient  if  the  j^ct  to  the  same  penalties  and  punishments  as  the  persons 
^^  -^m^d  ^^^  s'ltgect  to  who  shall  actually  do  or  perpetrate  any  of 
to  the  record,  the  said  acts  or  crimes,  according  to  the  provision  of  this 
act."— Sec.  21. 

Mr.  IngersoU  then  offered  the  record  of  the  conviction 
of  John  T.  Hare  and  others,  who  were,  the  principals 
in  the  mail  robbery,  and  who  were  convicted  at  Baiti- 
more. 

•  Mr.  Phillips  objected  to  this  conviction  being  received 
by  the  court,  because  there  is  no  attestation  of  the  pre- 
siding judge  that  the  certificate  attached  to  the  record  is 
that  of  the  clerk ;  or  that  the  seal  is  that  of  the  court ;  or 
that  the  record  is  in  a  legal  form.  Also,  that  the  record 
is  on  three  distinct  sheets  of  paper,  not  attached  or  con- 
nected together. 

Mr.  IngersoU. — If  this  were  a  state  court,  and  this  re* 
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cord  certified  from  one'  county  to  another,  as  it  is,  would  phix^D'a. 

it  be  in  form ?    That  is  the  question,  for  the  districts  of    J*^^-^^ ' 

the  United  States  jre  part  of  the  same  country,  and  not  United  States 

foreign  to  each  other.    To  require  the  certificate  of  the       wL^ 

presiding  judge  would  end  in  nothing ;  for  then  you  must 

go  farther,  and  get  a  certificate,  if  such  a  thing  could  be 

had,  that  he  is  a  judge  of  the  circuit  court,  which  would 

be  a  difEicult  things  as  (he  judges  of  the  supreme  court  are  * 

not  commissioned  circuit  judges.      Besides,  the  circuit 

judge  does  not  appoint  the  clerk,  and  probabJy  never  sees 

his  commission.    All  he  knows  is  the  acting  of  the  clerk 

ex  officio^  and  possessing  and  using  the  seal  of  the  court 

As  to  the  second  objection,  Mr.  IngersoU  observed, 
that  the  record  is  written  in  the  same  hand,  and  is  con- 
nected in  the  matter  from  sheet  to  sheet,  and  there  is  no- 
thing  in  it  that  can  for  a  moment  make  the  court  doubt 
that  it  is  not  the  entire  record.  It  is  for  the  court  to  say, 
from  an  examination  of  it,  whether  they  believe  it  to  be 
one  record. 

Mr.  PhiUips. — This  record  is  signed  by  P.  Moore, 
and  it  is  impossible  for  this  court  to  'know,  judicially, 
that  P.  Moore  is  clerk  of  the  court  whence  the  record 
issued;  he  gives  the  only  evidence  that  he  is  a  clerk 
which  the  court  will  not  allow.  The  danger  ot  accept- 
ing a  record  of  this  kind  would  be  very  great,  and« 
might  lead  to  very  serious  frauds,  for  it  would  be  an  easy 
matter  for  a  man  to  sign  himself  clerk,  and  step  into  the 
clerk's  office  when  he  was  absent,  and  attach  the  seal  to 
a  certificate  that  he  was  clerk.  In  executing  commissions 
in  dvil  caesSf  the  greatest  strictness  is  observed  and  re- 
quired ;  and  where  the  record  consists  of  more  than  one 
piece  of  paper,  every  sheet  is  marked  and  numbered,  and 
aUached  together.     The  same  strictness  should  be  ob- 
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PHILAD'A.   served  in  criminal  cases,  particularly  where  the  life  of 

""^'        '    the  man  is  the  forfeit  in  case  of  conviction. 
United  States      Mr.  Phillips  also  objected,  that  it  was  not  certified  to 
^        be  a  full  exemplification  of  the  record. 

The  Court  overruled  the  objections.  As  to  the  first  ob- 
jection, there  is  no  law  which  requires  such  a  certificate. 
The  act  of  congress  of  the  afith  May,  1790,  (1  vol,  115.) 
does  not  apply  to  the  records  of  the  federal  courts ;  and 
even  as  to  the  records  of  the  state  courts,  that  act  does  not 
require  a  certificate  of  the  judge  that  the  person  attesting 
the  record  is  clerk.  It  is  sufficient  in  this  case  that  the 
seal  of  the  court  is  affixed.  Were  it  the  record  of  a  state 
court,  the  certificate  of  the  presiding  judge  that  it  was 
done  in  due  form  would  be  necessary. 

As  to  the  other  objection,  it  is  by  no  means  fatal  to  the 
evidence,  although  it  is  certainly  improper  to  certify  rec- 
ords in  the  way  that  this  is,  in  sheets  unconnected  by  some 
fa&tening.  But  if  the  court,  upon  inspection,  is  satisfied 
(as  we  are  in  this  case)  with  the  verity  of  this  record,  that 
is  sufficient. 

Mr.  Ingersoll  then  read  the  conviction  of  John  Alexan- 
der and  others,  indicted  for  robbing  the  mail,  from  the 
record  of  the  circuit  court  in  Baltimore.  He  then  called 
the  following  witnesses. 

%    '  EVIDENCE. 

Owen  Churchman^  affirmed. — In  consequence  of  information  left  at  my 
counting  house  by  Mr.  Baily,  I  was  going  to  see  him ;  on  my  way  I  met 
Wood,  the  prisoner  and  another  (by  the  name  of  Davis)  conversing  togeth- 
er, I  followed  them  down  to  Water-street,  Davis  went  into  a  slop-shop;  I 
spoke  to  an  acquaintance  to  watch  Wood,  and  went  into  the  shop  to  watch 
Davis ;  he  showed  no  money ;  I  went  out  and  waited.  I  had  not  been  out 
many  minutes,  when  a  boy  came  out  of  the  slop-shop  with  a  note,  and 
went  into  Mr.  Pritchett  s  store.  (The  note  was  payable  to  the  order  of 
Churchman  and  Thomas.)  Wood  also  went  into  Pritchctt's  store,  I 
followed  him  and  the  boy  in ;  Wood  asked  the  price  of  flour ;  I  caught 
him  and   sent    word   to  liavc  Davis   secured.    We  took  them   to  Mr. 
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Y. 

Wood. 


Baily's  office,  and  thence  to  Alderman   Bartram's.     When  I  first    PHILAD'A. 

saw  Davis  n.id  Wood,  supposing  them  to  be  the  men  described  by     June,  1818. 

Mr.  Baily,    [  followed  them  and  saw  a  paper  pass  from  Wood  to      n^TN/'-^J^ 

Pavis.     When  at  the  alderman's,  Wood  refused  lo  give  any  account  Tjnited  States 

of  the  manner  by  which  he  became  possessed  of  the  money ;  he  said 

he  was  an  honest  man.     The  alderman  told  him  if  he  ^as  honest,  h^ 

would  not  refuse  to  give  an  account  of  the  money.     Wood  repliedi 

"  If  tills  answer  will  do,  I  found  it  [the  note]  near  the  market-house 

in  Callowhill-street."      I  assisted  in   stripping  him,  and  found  a 

pistol  in  a  belt  under  his  waistcoat.    He  acknowledged  giving  the 

note  to  Davis. 

A  statement  had  been  made  by  Mr.  Ducker,  (a  broker)  of  the 
manner  in  which  the  note  had  been  presented  to  him ;  he  said  thai 
Wood  had  been  two  or  three  times  at  his  office,  and  had  sold  him 
parcels  of  North  Carolina  money  ;  that  the  last  time  he  was  there^ 
he  presented  this  note,  (the  one  be  had  endeavoured  to  pass  charged 
in  the  indictment)  that  he,  Ducker,  discovered  that  it  was  payable'to 
Churchman  and  Thomas,  and  wanted  their  pames  to  make  it  nego- 
tiable, and  asked  him  whether  he  was  one  of  the  iirm  ;  he  replied  that 
his  name  was  Churghman,  and  that  he  was  from  Baltimore;  thai 
Dusker  then  said,  if  he  was  one  of  the  firm,  and  would  endorse  the  * 
note,  he   would   purchase  it;    that    Wood  seemed    confused,  and 
walked  out.     Wood  said  in  the  alderman's  office,  that  all  which  Mr. 
Ducker  had  stated  was  correct,  and  acknowledged  being  in  priso^ 
before  in  Philadelphia  and  Baltimore. 

Cross-ezavi,ined — There  were  a  number  of  persons  in  4he  office, 
about  twelve  or  fifteen.  I  do  not  recollect  any  particular  conver- 
sation about  the  robbery  of  the  mail ;  if  Wood  was  charged  with 
robbing  the  mail  I  do  not  recollect  it;  it  must  have  been  when  I  was 
not  near  enough  to  hear.  I  stated  that  this  note  must  have  come 
from  the  mail,  but  I  do  not  recollect  any  particular  charge,  that 
Wood  had  robbed  the  mail.  He  said  he  was  in  the  city  when  the 
mail  was  robbed,  and  he  brought  a  witness  who  swore  that  he  ha4 
lodged  with  him  on  the  night  of  the  mail  robbery,  be  then  called  himr 
aelf  Alexander. 

Chester  Baily  sworn. — I  first  saw  the  fellow  to  the  pistol  at  Havrer 
de-Grace.  I  went  there  on  the  13th  March,  after  hearing  the  mai^ 
was  robbed.  After  the  information  I  received  from  Mr.  Ducker,  I 
got  a  written  description  of  Wood  from  him,  and  sent  it  throughout 
the  city.  Churchman  came  in  a  short  time  after,  with  Wood  and 
Davis  ;  I  immediately  saw  that  Wood  was  the  man  I  had  given  a 
X  description  of.  We  went  with  the  prisoner  to  alderman  Bartram's 
office ;  the  first  thing  done  was  to  search  Wood,  and  the  pistol  was 
found  on  him  ;  I  observed  to  the  alderman  that  this  was  the  match 
to  the  pisol  Ibund  at  Ha'vre-de-Grace.  I  sent  for  the  pistol ;  it  was 
forwarded  by  mail.  Wood  was  asked  some  questions  about  the 
note ;  he  said  the  note  belonged  to  him,  and  not  to  Davis.  I  asked 
him  where  he  got  it,  and  if  he  got  it  honestly  he  would  tell ;  he  said 
he  got  his  money  as  honestly  as  I  got  mine,  and  afterwards  he  said 
he  found  it  in  the  street. 

David  Bell  sworn. — I   saw   this  note  enclosed  in   a  letter  al 
Charleston,  S.  C.  and  put  it  in  the  post  office  ;  it  was  directed  19 

yoLii.  49 
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PHILAD'A.    Churchman  artd  Thomas.    The  endorsement  is  my  fiiiher's.    There 
June,  1818.     were  forty  $100  notes  enclosed  in  the  letter. 

y_0~j^-*^^         John  Ducker  sworn. — About  9^'clock  of  the  morning  that  Wood 
United  States  ^^^  apprehended,  he  sold  me  a  SlOO  note  on  the  State  Bank  of  N. 
^  Carolina.     At  the  middle  of  the  day  he  offered  me  some  other  notes, 

Wood  about  S57,  for  which  I  did  not  offer  enough  ;  I  wanted  40  per  cent, 

discount.  He  said  he  must  consult  his  brother ;  he  stept  out  and 
then  came  in  and  agreed  to  sell  me  the  notes  ;  they  were  Somerset 
•  notes,  of  Maryland ;  I  bought  them ;  he  then  offered  me  this 
note ;  I  asked  him  if  he  was  one  of  the  firm,  he  said  his  name  was 
Churchman,  of  Baltimore.  I  gave  this  statement  before  the  alderman ; 
Wood  said  it  was  correct,  and  the  alderman  entered  his  acknowledg- 
ment on  the  docket. 

Purman  BUick  affirmed.— I  am  one  of  the  keepers  of  the  prison. 
Some  day  last  week  a  gentleman  called  at  the  prison  and  wanted 
to  see  Wood  j  I  went  to  the  cells  with  the  gentleman  to  sec  him ; 
the  gentleman  addressed  him  by  the  name  of  Wood  or  Alexander, 
and  asked  him  if  he  would  do  him  the  justice  to  give  him  an  order 
for  some  money  that  was  in  the  hands  of  Bartram.  Wood  obse^Ted 
that  he  had  nothing  to  do  with  the  robbery  of  the  mail,  that  the 
money  he  got  exchanged  he  received  from  John  Ale:.dnder,  and 
returned  the  proceeds  to  him ;  he  then  stated  the  money  was  found 
^    '  with  Alexander  behind  the  looking  glass,  and  it  was  the  identical 

money  which  was  the  proceeds  of  the  notes  he  exchanged  for  Alex- 
ander. 

Mr.  Ingersoll  here  read  the  following  order  for  this  money,  which 
was  signed  by  the  prisoner : 

I  hereby  authoMze  Mr.  J.  A.  Isaacs  to  receive  of  George  Bartram, 
Esq.  the  sum  of  three  hundred  and  thirty  nine  dollars,  fifty  cents, 
which  was  found  in  my  possession,  and  taken  by  the  officer  who 
executed  the  process  under 'which  I  was  arrested,  and  which  were 
the  proceHfi  of  Mr.  John  M.  Patton's  check  on  the  Philadelphia 
Bank,  or  if  the  said  money  .should  not  now  be  under  the  control  of 
the  said  Georg^Bartram,  Esq.  I  authorize  any  person  who  may 
have  the  control  of  it,  to  pay  the  same  to  the  said  Isaacs. 

(Signed,)  WILLIAM  WOOD. 

May  27th,  1818. 

Witness  present,  Seth  Price. 

Thomas  Bare  5?^^7».— Abo\Jt  the  27th  of  February  last  Wood 
and  myself  started  from  Baltimore  ;  wc  arrived  hero  the  3d  or  4ih 
of  March;  when  we  came  here  I  understood  that  Joseph  and  Lewis 
Hare  were  in  the  city  ;  I  found  them— Joseph,  at  John  Alexander's 
and  Lewis,  at  a  house  near  there.  Lewis  came  dowi^  to  John 
Alexander's,  and  they  told  me  about  this  plot  of  robbing  the  mail, 
which  was  to  be  executed  as  soon  as  Joseph's  feet  got  well,  which 
were  sore  by  travelling.  I  do  not  recollect  whether  Wood  was 
there  at  that  time  or  not.  They  asked  me  if  I  knew  who  had  pis- 
to  s;  1  told  them  Wood  had  ;  I  asked  Wood  to  let  them  have  his  pis- 
Inll'rif  ""l  ^^^  ""^  ^^^^'  ^^^  ^^«"  consented  to  lend  them.  These 
mv  h^nL  I  P'^^''^*'  ^^^y  "^"^  ^'•^^^  h^xr^X^',  I  never  had  them  in 
dlv  beforp^^^^^  or  twice;  J  think  they  received  the  pistols  the 

JoL  AkxanH^     T^^'    ,?^°^^y  '"^^"^"^  V^c^\oxx^  to  the  robbery 
John  Alexander,  Lewis  Hare,  Joseph    T.   Hare,    W.  Wood,  and 
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myself,  started  from  Alexander's  house ;  we  went  into  Arch  street,    PHILAD'A, 
and  went  up  Arch-street,  as  far  as  10th  or  1 1th  street,  when  Wood    June    1818. 
and  myself  returned,  the  others  went  on  to  rob  the  mail,  as  they         ^g-  j-r^^ 
said;  I  returned  to  Alexander's  house,  and  Wood  went  down  town.  Tj«;*e^i  Staiea 
On  the  Friday  following,  John  Alexander  returned,  and  said  he  had  ^ 

completed  the  business,  and  had  received  about  4,000  dollars.  The  Wood 
next  day  Wood  came  to  Alexander's;  the  conversation  again  took 
place  about  the  mail  robbery ;  Alexander  told  Wood  that  he  had  got  ^ 
about  4,000  dollars  from  the  mail,  as  his  share ;  and  gave  Wood  a 
post  note  of  100  dollars ;  he  said  he  did  not  know  much  about  the 
note,  but  he  would  give  it  to  him,  that  he  expected  it  was  good.  I 
do  not  know  whether  this  is  the  note ;  Pgave  him  a  100  dollars  note 
also.  Alexander  gave  him  the  note  as  a  present,  or  as  a  compensa- 
tion for  the  loan  of  the  pistols.  Wood  was  present  when  the  pistols 
were  cleaned ;  I  took  one  to  pieces  to  clean  it.  * 

Cross  examined. — 1  believe  the  plan  to  rob  the  mail  was  made 
before  Wood  and  I  came  from  Baltimore.     I  knew  nothing  of  it  ^ 

until  I  came  from  there.  John  Alexander  or  Joseph  Hare  first 
told  me  of  it.  I  think  it  was  Joseph,  they  all.  talked  to  me  about  it. 
I  think  I  mentioned  to  Wood  first,  that  they  were  going  to  rob  the 
mail,  but  am  not  certain.  Wood  did  not  advise  against  it.  I  was 
not  to  go  with  them;  Lewis  wanted  me  to  go,  but  Joseph  did  not 
want  me.  The  three  that  went  were  to  divide  the  spoil.  I  was  to 
receive  {lone.  I  did  not  state  in  my  examination  that  I  was  taken 
sick,  and  returned  on  that  account.  I  stated  that  I  was  unwell  when 
it  took  place.  Mrs.  Alexander  was  opposed  to  the  plan.  I  r^eived 
two  notes  from  Alexander,  one  of  100  dollars,  and  one  of  10  dollars. 
I  gavebne  of  100  dollars  to  Johnson,  and  one  of  LOO  dollars  to  Wood. 
Joseph  and  Lewis  Hare  are  my  brothers.  Joseph  is  the  oldest — 
Lewis  is  younger  than  I  am.  I  saw  Wood  whilst  the  three  were 
absenL;  he  lodged  in  the  same  house  with  me  for  two  or  three 
nights*.  I  do  not  know  what  part  Wood  took  but  lending  bis  pis- 
'  tols.  He  was  not  invited  to  go  ;  they  thought  three  were  enough. 
Lewis  said  he  would  rather  have  me  than  Alexander,  as  he  was 
afraid  Alexander  would  tell  of  them,  and  he  did  not  know  Alezan-  <• 

der.  I  made  the  disclosure  to  Mr.  Bache  ;  my  motives  were,  Mr. 
Bache  said  he  would  favour  me  all  he  could.  What  induced  me 
was  for  the  sake  of  liberating  my  brothers.  I  supposed  if  I  was  not 
admitted  as  a  witness,  John  Alexander  would  ba,  and  we  all  three 
should  be  convicted,  as  John.  Alexander  was  present.  I  had  not 
been  acquainted  a  long  time  before  with  Wood.  I  formed  an  ac- 
quaintance with  him  at  Bisltimore.  I  heard  of  the  mail  robbery 
before  Alexander  came  up.  It  was  understood  that  the  mail  was 
to  be  robbed  when  Wood  lent  the  pistols.  I  informed  him  when  I 
asked  him  for  them. 

v.  W.  lAtdlow  sworn. — Gave  the  same  evidence  as  on  the  trial  of 
the  three  principals  convicted  at  Baltimore. 

D.  Boyer,  the  mail  carrier,  was  also  sw9rn,  and  testified  as  in  the 
former  trial. 

Johit  M.  Patian  affirmed. — On  the  morning  of  the  day  he  was  • 

taken  prisoner,  .Wood  offered  me  350  dollars  on  the  state  bank  of 
N.  C.  I  exchanged  the  notes  for  him,  and  paid  him  in  a  check  on 
Philadelphia  Bank ;  after  I  paid  him  he  leA  the  office.     I  sold  the 
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PHILAD'A.     notes  to  H.  M.  Prevost.     When  I  found  the  notes  were  tvken  from 
Jiine,  1818.     the  mail  J  went  to  Mr.  P.  to  take  a  minute  of  the  marks  and  nam- 
y^rv*^^      bers  of  the  notes,  which  he  did  also. 
United  States       Ri^fuird  Bache  sioorn. — I  accompanied  Wood  to  prison,  to  havfi 
him  searched;  he  protested  that  he  had  nothing  to  do  with  the  rob- 
Wood  bery  of  the  mail,  and  refused  to  tell  me  at  that  time  where  he- got 

the  100  dollar  note  that  he  had  given  Davis  to  pass.  He  told  me 
that  he  lived  at  Deal's  tavern,  dp  sixth-street,  and  afterwards  that 
he  resided  at  Mr.  Black's.  I  went  to  him  the  morning  after  be  was 
committed  to  prison,, and  told  him  the  object  was  not  so  much 
to  punish  the  offenders,  as  to  obtain  the  money  robbed  from  the 
mail,  and  I  urged  him  to  tell  me  where  it  could  be  found  ;  he  denied 
knowing  any  thing  about  it,  and  told  me  I  might  as  well  rob  the 
mail  as  to  take  the  money  which  he  said  he  became  possessed  of 
^  lawfully.    At  the  magistrate's  he  said  that  he  worked  on  the  turn- 

pike, and  received  the  note  in  payment  for  work  done  on  the  road. 
Afler  Hare  and  Alejtander  had  made  a  confession,  I  was  of  opinion, 
that  a  fourth  person  had  been  engaged  on  the  spot  in  the  robbery, 
as  the  four  horses  had  been  taken  from  the  mail  w^aggon,  and  as 
the  sum  which  Alexander  acknowledged  to  have  been  his  portion, 
was  so  much  smaller  than  that  found  on  the  persons  detected  at 
Baltimore.  I  went  to  the  prison,  therefore,  and  had  Alexander, 
"Wood  and  Thomas  Hare  brought  out  of  their  cells  into  the  entry. 
Alexander  there  stated,  that  Wood  knew  of  the  robbery,  ^nd  that 
when  he  came  from  Baltimore,  he  gave  him  the  money  which  he 
had  taken  from  the  mail  to  exchange ;  that  he  went  along  with  him 
to  the  broker's  office  in  fourth-street,  (Mr.  Ducker's)  that  he  stood 
at  a  distance  and  gave  Wood  the  money,  which  when  exchanged, 
Wood  returned  the  proceeds  to  him.  Alexander  said,  that  he  had 
given  the  100  dollar  note  to  Wood  for  himself;  Wood  did  not  deny 
any  thing  that  Alexander  said,  but  when  Alexander  assured  me 
that  there  were  .but  three  persons  actually  engaged  on  the  spot  in 
the  robbery,  Wood  observed  that  we  had  Alexander's  confession 
that  there  were  but  three  concerned,  and  he  hoped  we  did  not  want 
to  hang  more  than  the  three.  I  told  him  to  be  on  his  guard ;  and 
that  persons  concerned  in  aiding  and  abetJng  would  share  the  same 
punishment  as  the  principals.  At  a  previous  time,  when  I  pressed 
him  to  tell  me  where  the  money  was,  and  that  it  would  be  a  serious 
matter  to  him  if  he  did  not  disclose  the  facts,  he  said  that  he  was 
not  afraid,  that  no  person  concerned  in  the  robbery  could  be  ad- 
mitted as  a  witness  against  him,  because  they  had  all  been  convict- 
ed; that  Davis,  who  informed  against  him,  was  a  convict,  and  that 
Alexander  and  Thomas  Hare  were  both  convicts;  to  which  -Ire- 
plied,  that  Hare  had  been  pardoned.  Wood  remarked  to  me,  that 
'  Alexander  had  told^me  he  had  given  up  all  the  money,  and  he  asked 
me  why  I  suspected  him.  Alexander  told  me  that  he  had  placed  the 
money,  (the  proceeds  of  that  which  Wood  exchanged)  behind  the 
looking  glass.  He  did  not  state  that  Wood  was  to  have  a  ahare  in 
the  plunder,  but  he  said  that  the  reason  why  Wood  and  T.  Hare 
did  not  accompany  them  was,  that  they  concluded  three  were  enough; 
'  and  if  there  were  morf.  thf^re  would  be  greater  difficulty  in  escapii^ 

detection. 
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The  prisoner  offered  no  evidence.  PHlLAD'Ai 

Mr,  Ingersoll^  the  District  Attorney,    contended,  that     ^^^' 

the  evidence  in  relation  to  all  the  counts  which  are  not  United  States 

capital,  was  conclusive  :  whether  the  other  counts  were       ^' , 
'        '  '  Wood* 

proved  would  depend  upon  the  meaning  which  the 
court  and  jury  might  give  to  the  word  jeopardy^  in  the 
19th  section  of  the  law.  With  iiespect  to  the  term  jeo- 
pardy, he  observed  that  the  legislature  used  a  word  for 
which  we  can  recur  to  no  code  of  laws  for  a  definition. 
We  are  obliged  to  inquire  of  dictionaries  for  its  meaning. 
This  is  the  first  step  of  departure  from>jhat  precision 
which  the  law  exacts  in  a  criminal  case.  Dr.  Johnson 
derives  it  from  the  French  Tai  perdu — /  have  lost — and 
defines  it  peril,  danger ;  I  should  rather  derive  it  from 
Je  perde — Hose — and  define  it  extreme  peril  or  danger^ 
equivalent  to,  if  s  all  over,  I  am  lost,  or  the  like.  When 
a  loaded  pistol  is  presented  with  a  threat  to  discharge  it, 
the  man  aimed  at  may  be  in  fear,^  as  the  driver  of  the 
mail  says  he  was ;  and  he  may  be  in  danger  too,  but  not 
that  extremity  of  danger  which  this  word  calls  for.  If 
the  pistol  had  been  fired,  and  missed  or  snapped,  I  should 
consider  the  life  in  jeopardy  by  the  use  of  the  dangerous 
weapon ;  but  I  doubt  whether  a  mere  menace  to  use  a  • 
loaded  pistol  or  naked  dirk,  can  be  considered  as  within 
the  law;  and  it  would  be  especially  severe  to  apply  the 
strongest  meaning  of  a  doubtful  word,  in  an  accessorial  ^ 

case  like  this,  where. the  accused  was  not  at  the  place  of 
perpetration. 

In  short,  my  difficulty  is  this :  ^he  word  is  doubtful, 
ancjTthe  case  is  capital.  Like  the  word  revolt,  therefore^ 
on  which  this  court  had  refused  to  settle  a  judgment  of 
conviction  in  a  capital  case,  it  appears  to  me  that  the 
prosecution  is  liable  to  be  defeated  by  the  mere  doubt* 


334  REPORTS  OF  CRIMINAL   LAW  CASES. 

PHILAD'A.   fulness  of  the  word  used  by  the  legislature.     The  best 

'        '   idea  haVe  met  with,  of  what  strikes  uie  as  the  true  use 

United  Suus  of  jeopardy,  is  to  be   found   in   the   Bible,  iu  the   18th 

w^        verse  of  the    5lh    chapter    of  Judges :    "  Zebuluu   and 

Naphtali  were  a  people  that  jeoparded  their  lives  unio 

decUhj  in  the  Niigh  places  of  the  field."     Here  the  word 

means   a   danger    of   an   extreme  degree,    approaching 

close  to  death,  and  such  I  suppose  the  word  jeopardy. 

Perhaps  the  idea  is  a  refinement.    But  such  as  it  is,  I 

think  proper,  after  some  reflection,  to  state  it,  and  under 

the  impression  of  at  least  the  questionableness  of  the 

^     term.     I  shall  not  press  that  part  of  the  case  which  calls 

for  the  offender's  life,  when  it  is  perfectly  clear  upon  the 

testimony  and  the  law,  that  he  is  guilty  of  that  £rimc 

which  is  not  capital. 

Mr.  Phillips,  for  the  prisoner,  stated,  that  as  the  prose- 
cution upon  the  counts  which  charge  the  prisoner  with 
a  capital  offence  was  given  up,  he  should  submit  the  pris- 
oner's case  upon  the  other  counts  to  the  jury. 

Judge  Washington  informed  Mr.  Phillips,  that  the 
court  did  not  entertain  the  'doubt  which  the  district  at- 
torney had  expressed  *  as  to  the  meaning  of  the  word 
jeopardy,  and^that  it  was  proper  to  apprize  him  of  this  in 
order  that  he  might  defend  his  client  in  like  manfier,  as  if 
no  concession  had  been  made,  or  doubt  expressed,  by  the 
district  attorney. 

The  counsel  still  submitted  the  case  to  the  jury  under 
the  charge  of  the  court. 

Judge     Washingtgn    then    delivetred    the    following 
charge : 

The  first  inquiry  for  the  jury  is,  whether  the  mail  car- 
rier was  robbed  of  the  mail,  and  if  he  was,  whether  it 
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was  effected  by  putting  the  li/e  of  the  carrier  in  jeopardy   PHILAD'A* 
by  the  use  of  dangerous  weapons,  or  otherwise.  ^     '^^' 

The  conviction  of  Joseph  T.  Hare,  John  Alexander,  united  states 
and  Lewis  Hare  before  the  circuit  court  o/  Maryland;  -m'^^ 
and  llie  sentence  of  the  court  thereon,  is  evidence  the 
most  conchisive  against  jjie  prisoner,  that  the  crime 
for  which  those  per^-^ns  were  severally  convicted  was 
committed  by  them.  This  is  confirmed  by  the  testimo- 
ny of  Boyer  the  mail  carrier,  and  Mr.  Ludlow  the  pas- 
senger. 

As  to  the  nature  of  the  offence  of  which  Joseph  T. 
Hare,  &c.  were  convicted,  the  court  does  not  entertain  a 
doubt.  We  think  that  putting  the  mail  carrier  in  fear, 
and  his  life  in  peril  or  danger,  is  putting  his  life  in  jeo- 
pardy, within  the  meaning  and  intent  of  the  act  of  con- 
gress, and  if  the  jury  should  be  of  opinion,  under  the 
circumstances  which  attended  this  transaction,  that  Boy- 
er was  in  fear,  and  in  danger  oC  his  life,  the  offence  of 
those  principals  was  capital.  We  think  it  our  duty  to 
give  you  this  opinion^  notwithstanding  the  concessions 
which  the  candor  of  the  district  attorney  induced  him  to 
make.  We  do  not,  however,  think  it  necessary  or  proper 
in  this  case  to  presb  this  point  against  the  prisoner;  and 

« 

with  these  few  observations  whifch  have  been  made,  I 
leave  this  point  to  the  jury. 

The  next  qu(*slion  is,  whether  the  prisoner  did  aid,  ad- 
vise, or  assist  in^the  perpetration  of  a  crime  committed  by 
the  principals? 

If  Thomas  Hare,  who  has  given  testimony  on  the  part 
of  the  prosecution,  is  believed  by  the  jury,  he  has  clearly 
proved  that  the  prisoner  not  only  participated  in  the  plan 
formed  for  robbing  the  mail,  and  aided  its  execution  by 
his  countenance  and   advice,  but  that  he  lent  his  pistols 
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PHILAD'A.   to  the  principals,  with  a  distinct  knowledge  of  the  erimi- 
'        *    nal  purpose  for  which  they  were  borrowed  ;  and  (hat  he 

United  States  accompanied  the  perpetrators  of  the  crime  a  short  dis- 
^-  tance  on  thefr  journey  to  the  place  of  its  intended  exe^ 
cution.  In  addition  to  the  testimojiy  of  this  witness,  Mr. 
Bailey  has  proved  the  exact  sjmiltude  of  the  pistol  found 
upon  the  prisoner  at  the  magistrate's,  and  that  found  at 
Havre-de-Grace,  near  to  the  spot  where  the  robbery  was 
committed. 

Should  the  jury  be  of  opinion  that  the  prisoner  is 
guilty  of  the  offence  charged  against  him  as  capital,  ac- 
cording to  the  explanation  of  the  law  given  by  the  court, 
they  may  find  him  generally  guilty.  If  they  should 
think  him  guilty  of  assisting  only  in  a  simple  robbery 
of  the  mail,  or  that  the  life  of  the  mail  carrier  was  not 

in  jeopardy,  according  to  the  meaning  of  that  word  as 

« 

given  by  the  court,  then  they  will  find  him  guilty  on  the 
Sdor'dth  count,  and  not  guilty  of  the  others.  If  they 
think  him  not  guilty  of  any  offence,  they  will  find  hira 
not  guilty. 

The  jury  retired  at  half  past  three  o'clock,  and  at  five 
returned  with  a  verdict  of  guilty.  On  being  called  over 
and  asked  separately,  one  of  them  dissented  from  the  ver* 
diet  given  in  ;  after  some  observations  from  the  court  they 
again  retired^  and  at  half  past  six  o'clock  brought  in  ^ 

verdict  of  guilty. 

« 

Motion  in  Arrest  of  Judgment  and  for  a  New  TVial, 
— ^The  prisoner  being  brought  before  the  court  to  receive 
sentence  of  death,  Zalegman  Phillips,  Esq.  his  counsel-, 
moved  for  a  new  trial,  and  in  arrest  of  Judgment,  as 
follows ; 
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The  defaudant  by  bis  counsel,  Zaiegmau  PhiliipS|  as-  PHILAD'A, 
signs  the  following  as  reasons  for  a  new  trial :  ^^'  ' 

1st.  That  the  verdict  is  against  law  and  against  evi*  United  stAiei 

2d.  That  the  jury  have  convicted  the  defendant  capi- 
tally, to  wit :  on  the  first,  second,  fourth,-  and  fifth  counts 
of  the  indictment,  when  the  attorney  of  the  United 
States  expressly  stated  to  them,  that  he  did  not  ask  a 
conviction  on  those  counts,  as  he  considered  the  law 
Tery  doubtful,  and  would  be  satisfied  with  a  conviction 
on  the  third  and  sixth  counts  of  the  indictment,  and 
that  in  consequence  thereof  the  prisoner's  counsel  did 
not  enter  into  any  examination  of  the  law  and  facts  in 
his  behalf,  as  applying  to  the  said  mentioned  counts,  be* 
lieving  them  to  have  been  abandoned  by  the  attorney  of 
the  United  States^ 

3d.  That  the  jury  have  mistaken  the  law  and  the 
facts,  and  have  considered  that  the  fact  of  John  Alexan* 
der  and  Joseph  Thompson  Hare  having  been  guilty  of 
*'  robbing  the  mail^  by  putting  the  life  of  the  carrier  in  .    - 

jeopardy  by  the  use  of  dangerous  weaponSj^^  was  not  only 
sufficient,  but  obligatory  on  them  to  convict  the  defend* 
ant  capitally,  from  the  single  circumstance  of  the  de- 
fendant's having  lent  *  his  pistols ;  the  jury  not  having 
distinguished  between  aiding  and  assisting  to  commit  the 
robbery,  as  described  in  the  first  branch  of  the  19th 
section,  and  aiding  and  assisting  to  commit  the  robbery, 
by  putting  the  life  of  the  carrier  in  jeopardy  by  the  use 
of  dangerous  weapons,  as  described  in  the  second  branch 
of  the  said  19th  section,  which  are  distinct  and  separate 
offences,  and  which  were  laii  in  distinct  and  separate 
counts  in  the  indictment. 

4 
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PHILA'DA,      4th.  Tha^  evidence  was  admitted  to  go  to  the  jufjr;  to 
.^^^J^,^^^^'   wit :  a  paper  called  a  record  of  a  court,  which  in  point  of 
United  States  law  was  inadmissible. 

yf^l^      .  Z.  PHILLIPS,  for  defendant. 

Motion  in  Arrest  of  Judgment. — Defendant,  by  his 
counsel,  Zalegman  Phillips,  assigns  the  following  as  rea- 
sons in  arrest  of  Judgement : 

1st.  That  the  caption  of  the  indictment  states,  a  circuit 
court  of  the  United  States  of  America,  in   and  for  the, 
Pennsylvania  district,  to  have  been  holden  at  the  city  of 
Philadelphia,  when  in  fact  and  in  law,  there  is  no  such 
district  of  Pennsylvania. 

2d.  That  the  indictment  is  the  presentment  of  a  grand 
inquest,  styled  and  called  the  grand  inquest  of  the  United 
States,  inquiring  for  the  Pennsylvania  district ;  when  in 
fact  and  in  law  there  is  no  such  district  as  the  Pennsylva- 
nia district ;  the  state  of  Pennsylvania  having  been  divid- 
ed by  an  act  of  congress,  passed  previously  to  the  present- 
ment of  the  grand  inquest,  into  two  districts ;  one  called 
the  eastern  district  of  Pennsylvania,  and  the  other,  the 
western  district  of  Pennsylvania. 

3d.  That  the  defendant  is  charged  in  the  indictment 
with  procuring,  aiding,  advising,,  and  assisting  in  the 
doing  and  perpetration  of  the  robbery  of  the  mail  of  the 
United  States^  without  stating  that  the  said  oflfence  was 
committed  by  putting  the  life  of  the  mail  carrier,  in  jeo- 
pardy by  the  use  of  dangerous  weapons. 

4th.  That  it  is  no  where  stated  in  the  indictment  that 
the  defendant  procured,  aided,  advised,  or  assisted  in  the 
doing  and  perpetration  of  the  robbery  of  the  mail  of 
the  United,  States,  by  putting  the  life  of  the  mail  carrier 


V. 

Wood. 
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in  jeopardy  by  the  use  of  dangerous  weapons;  which  of-  PHILAD'A, 

-  1  .  J  .,1  June,  1818. 

fence  alone  is  made  capital. 

5th.  Manifest  errors.  Vnlted  Stales 

The  case  was  elaborately  argued  on  Friday,  6th  June, 
by  Mr.  Phillips  for  the  prisoner,  and  Mjt.  IngersoUj  the 
district  attorney,  for  the  United  States ;  and  on  Saturday 
the  court  delivered  the  following  decision : 

Wcishington  J, — This  is  a  motion  in  arrest  of  jiidg- 
ment,  and  various  causes  have  been  assigned ;  but  as  the 
decision  of  the  court  will  be  given  on  the  two  first,  it  will 
be  unnecessary  to  state  the  others. 

These  were,  1  st,  {see  the  first  reason  in  arrest  of  judg- 
ment,) 2d,  (see  the  second  do.) 

The  first  objection  then  is  to  the  style  of  the  court, 
which,  it  is  contended,  should  be  the  circuit  court  for  the 
eastern  district  of  Pennsylvania ;  this  change  being  pro- 
jdttced  by  the  act  of  congress  "  to  divide  the  state  of  Penn- 
sylvania into  two  judicial  districts,"  passed  on  the  20th 
April,  1818. 

It  is  not  contended  that  the  style  of  the  court  is  alter*- 
ed  in  express  terms,  but  it  is  supposed  to  arise  necessarily 
from  the  division  of  the  state  and  the  jurisdiction  assign- 
ed to  the  western  court.  There  might  be  some  colour 
for  this  argument,  if  the  law  had  created  a  new  circuit 
court  for  the  western  district,  in  which  case,  there  would 
seem  to  be  a  propriety,  at  least,  in  distinguishing  that 
court  from  this,  by  calling  that  the  western^  and  this  the 
eastern  circuit  court.  But  it  will  appear  from  a  correct 
analysis  of  theiaw,  that  the  style  of  the  western  court  is 
the  district  court  for  that  district,  in  contradistinction  to 
the  district  court  for  the  eastern  district,  and  that  the  di- 
vision of  the  state  into  two  districts  is  in  reference  to  those 
courts. 
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t>HlLAb'A,  and  on  the  11th  of  April,  some  days  before  the  passage 

"'**'       *    of  this  act  into  a  law,  they  were  sworn  and  affirmed  to 

United  States  inquire  for  the  body  of  the  district  of  Pennsylvania.    The 

wLid       indictment,  therefore,  is  with  strict  propriety  fowid  by  the 

grand  inquest  of  the  United  States,  inquiring  /or  Penn- 

splvania  district  jupon  oath  and  affirmation,  inasmuch  as 

they  were  legally  sworn  and  affirmed  to  inquire  for  the 

whole  district. 

Nevertheless,  there  remains  to  be  considered  under  this 
head,  a  very  interesting  question,  which  is,  does  this  in- 
dictment show  that  this  court  has  jurisdiction  of  the  of- 
fence charged  to  have  been  committed  by  the  prisoner  ? 
This  question  resolves  itself  into  two  others.  Although 
the  grand  jury  were  sworn  and  very  properly  to  inquire 
for  the  district  of  Pennsylvania,  yet  could  they,  after  the 
passage  of  this  law,  inquire  of  offences  committed  on  land 
out  of  the  eastern  district  of  Pennsylvania :  and  if  they 
could  not,  then  secondly,  does  the  indictment  sufficiently 
show  that  the  offence  of  which  the  prisoner  stands  con- 
victed, was  committed  within  the  jurisdiction  of  the  court.. 

The  court  has  not  been  able  to  find  any  act  of  congress, 
which  in  express  terms  fixes  the  jurisdiction  of  the  circuit 
eourts  in  criminal  cases,  by  .the  place  in  which  the  offence 
was  committed. 

But  the  court  is  clearly  of  opinion,  upon  the  fair  and 
reasonable  construction  of  the  different  laws  upon  this 
subject,  that  the  jurisdiction  of  the  circuit  court  in  crimi- 
nal cases,  is  confined  to  offences  -committed  within  the 
district  for  which  those  courts  respectively  sit  where  they 
are  committed  on  land.  See  the  11th,  23d,  and  29th  sec- 
tions of  the  first  judicial  act,  and  the  3d  section  of  the  act 
of  the  2d  March,  1793,  vol.  ii.  p.  226. 

It  was  contended  by  the  district  attorney,  that  the  ju- 
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risdiction  of  the  western  district  conrt  does  not  extend  to  PHILAD'A, 
criminal  cases ;  but  the  court  cannot  give  its  assent  to  this    .^^J^^,^^ 
construction  of  the  law.    The  4th  section  declares  that  United  States 
that  court,  in  addition  to  the  ordinary  jurisdiction  of  a      yr''  a 
district  court,  shall,  within  the  limits  of  the  western  dis- 
trict, have  jurisdiction  of  all  causes,  except  appeals  and 
writs  of   error  cognizable   by    law    in   a  circuit  court. 
Now,  as  it  is  clear  that  a  circuit  court  has  jurisdiction  of 
all  offences  prohibited  by  the  laws  of  the  United  States, 
committed  at  sea  or  on  land,  within  the  district  where 
the  court  sits,  it  follows,  from  the  general  expressions 
above  quoted,   that  the  western  district  court  has  the  cog- 
nizance of  offences  limited  as  to  jurisdiction  as  the  the  cir- 
cuit courts  are. 

2.  If  then  this  court  has  not  jurisdiction  of  offences 
committed  within  the  western  district,  and  the  western 
court  has,  the  next  question  is,  does  this  indictment  suf- 
ficiently show  that  the  offence  of  which  the  prisoner  is 
convicted,  was  committed  within  the  jurisdiction  of  this 
court  ?  The  allegation  in  all  the  counts  is„  that  the  of- 
fence was  committed  at  the  district  of  Pennsylvafiia,  It 
might  then  have  been  committed  as  well  in  the  western  as 
in  the  eastern  district,  and  the  court  ciinndt  help  the  in- 
dictment in  this  respect  by  any  presumptions,  or  because 
.  we  know  from  the  evidence  that  the  offence  was  commit- 
ted in  this  city.  It  is  indispensable  that  the  indictment 
should  distinctly  show  that  the  court  has  jurisdiction  of 
the  offence,  and  it  ought,  therefore,  to  have  laid  it  fo  have 
been  committed  in  the  eastern  district.  And  since  it 
might  be  proper  in  some  cases  of  a  capital  nature  to  try 
the  cause  in  the  county  where  the  offence  was  committed, 
there  would  seem  to  be  a  propriety  in  stating  the  county 
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PHILAD'A,  also  in  the  indictment,  though  on  this  point  we  give  do 
""^'      *   positive  opinion  at  this  time,  the  case  not  requiring  it. 

United  States  Upon  the  whole,  we  are  of  opinion,  that  the  judgment 
-J'  .       must  be  arrested  for  the  reason  which  has  been  stated. 

wood. 


SUPERIOR    COURT. 

•    TERRITORY  OP  NEW-ORLEANS,  JULY,  1810. 
'  In  the  matter  of  Pierre  Dormenim. 
For  the  law      P^^^sent — Honourable  Joshua  Lewis. 

upon  this  sub 

ject,  see  vol.      The  court  having  considered  this  case,  delivered  their 
'      '      '  opinion  this  day  in  writing,  in  the  following  words,  viz : 
In  the  month  of  June,  1809,  on  the  motion  of  Mr  Der- 
bigny,  founded  upon  the  affidavit  of  Mr.  Guiet,  the  foIloMv- 
ing  rule  was  obtained  against  Pierr6  Dormenon,  to  wit : 

''  It  is  ordered  that  Pierre  Dormenon  show  cause,  oa 
the  first  Monday  in  August  next,  before  the  superior  court, 
to  be  holden  at  the  City  Hall  at  the  city  of  New-Orleans, 
why  his  name  as  attorney  and  counsellor  at  law  should  not 
be  striken  off  the  rolls  of  said  court,  for  having  (as  it  is 
alleged  upon  oath)  headed,  aided,  and  assisted  the  negroes 
of  St.  Domingo  in  their  horrible  massacres  and  other  out- 
rages against  the  whites  in  and  about  the  year  1793." 

At  which  day  the  said  Pierre  Dormenon  appeared  and 
denied  the  charge. 

Whereupon  a  number  of  witnesses  were  called,  and  their 
examination  taken  in  writing  in  open  court ;  and  the  said 
Dormenon  requesting  time  to  procure  exculpatory  testimo* 
ny,  he  was  allowed  until  the  1st  day  of  January  following. 
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Shortly  after  ^hich  daj  he  appeared  and  submitted  his  N.ORUKA'B, 
proof  and  defence.  ^^^'  *®*^- 

The  ezamination  in  support  of  the  charge  set  forth  in  in  i^b  mautr 
the  rule  was  lengthy,  and  is  placed  upon  the  files  of  the  -  ^^ 
court  The  witnesses  appeared^  to  be  men  of  veracity — 
the  credit  of  none  has  been  impeached.  It  does  not  appear 
that  either  of  them  has  had  the  least  personal  aaimosity 
towards  Mr.  Dormenon,  or  that  they  were  actuated  by  mo* 
tives  of  revenge  or 'prosecution,  or  felt  any  other  sentiment 
than  that  which  the  recollection  of  their  past  sufferingSi 
in  the  presence  of  the  person  whom  they  con^ered  to  be 
the  principal  author  of  them,  was  calculated  to  inspire. 
And  their  testimony,  if  true,  fully  substantiates  the  fact 
charged  in  the  rule. 

To  repeal  the  force  of  this  testimony,  Mr.  Dormenon  haa 
produced  testimonial  proof,  (which  is  not  denied,)  that  in 
the  various  public  employments  in  which  the  witnesses 
have  known  him,  his^  conduct  has  been  without  reproach, 
and  in  his  {Hrivate  life  exemplary  and  much  esteemed ;  and, 
as  an  additional  evidence  of  his  having  enjpyed  public  con- 
fidence, he  has  exhibited  a  list  of  appointments  in  the  ju* 
diciary  made  by  General  Rochambeau,  in  the  year 
on  which  his  name  appears. 

This  may  be  all  true,  but  as  it  relates  to  an  epoch  some 
c(H3fiiderable  time  subsequent  to  the  year  1793,  does  not 
contradict  the  witnesses,  who  qpeak  of  his  conduct  only  in 
that  year. 

Mr.  Dormenon,  in  his  defence  in  writing,  has  laboured 
totally  to  discredit  the  witnesses  against  him,  by  attempt- 
ing to  show  gross  contradictions  and  absurdities  iff  their 
testimony.  If  there  be  not  a  perfect  coincidence  in  the  wit^ 
nesses  in  all  the  details  of  their  testimony,  they  certainly 
agreed  upon  the  important  fact. 
Vol.  II.  44 
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N.ORLEA'S,      It  is  proved  that  Mr.  Dormenon  was  a  municipal  officer 
^J^l,^.^^'    under  the  commissaries  Poiverell  and  Santhonaz,  in  the 
In  the  matter  year  1793,  when  the  general  freedom  of  the  slaves  was 
Dormcuon     Pi'^1**"^©^.     This  Mr.  Dormenon  admits. 

It  is  proven,  also,  that  in  that  character,  wearing  a  8carf| 
his  badge  of  office,  he  marched  at  the  head  of  the  brigandS| 
acting  in  concert  with  their  leaders,  whose  sole  purpose  and 
employment  was  ttie  indiscriminate  murder  and  massacre 
of  the  whites  who  refused  to  conform  to  the  orders  of  the 
commissaries ;  and  that  their  conduct  in  various  expedi- 
tions in  pursuit  of  the  whites  was  marked  with  unexam- 
pled cruelty  and  barbarity.  It  is.  equally  in  testimony,  that 
Dormenon  associated  with,  and  was  the  intimate  friend  of 
De  Lisle,  Brisot,  Faubert,and  (xai,  who  headed  the  brigands 
in  the  quarter  of  Jacmel  and  Jeremy  and  its  depondenctes. 
There  are  many  circumstances  detailed  by  the  witnesses 
which  warrant  a  belief  of  these  facts.    In  fact,  they  are  as 
satisfactorily  proven  as  that  Dormenon  was  a  municipal 
officer,  and  can  with  as  little  plausibility  be  denied. 

Had  the  same  evidence  of  these  facts  accompanied  Mr. 
Dormenon's  application  for  admission  to  the  bar,  I  have  no 
doubt  he  would  have  been  refused.  The-court  now  being 
possessed  of  it,  it  is  equally  their  duty  to  exclude  him.  It 
is  considered  that  the  safety  of  this  country  requires  that 
no  person  who  has  acted  in  concert  with  the  negroes  and 
mulatoes  of  St.  Domingo  in  destroying  the  whites,  ought 
to  hold  any  kind  of  office  here,  however  fair  his  conduct 
may  since  have  been. 

And,  from  the  evidence,  no  unprejudiced  mind  can  doubt 
that  such  has  been  the  conduct  of  Mr.  Dormenon.  It  is, 
therefore^  ordered  that  the  rule  be  made  absolute. 
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OYER   AND    TERMINER. 

NEW- YORK,  SEPTEMBER,  1828. 
The  PeopU  \ 

ITS  \ 

Jane  Oarretson^  Susan  Braton,  | 
and  Hannah  Thompson.  J 

Present — ^Honourable  Ogden  Edwards^  Circuit  Judge. 

Richard  Riker.  Recorder. 

Hugh  Maxwell^  District  Attorney,  Counsel  for  The  Peo- 
ple. 

M*Etpen,  Scott,  and  F.  A.  Blake,  Counsel  for  the  Pris-     .-    . 

oners.  gethor,       by 

f  concert,  with 

This  was  an  indictment  against  the  prisoners  for  the  iceapons  uiu- 
murder  of  one  Titus  Oliver,  which  offence  was  alleged  to  deatk,^^  mA 
have  been  perpetrated  on  the  28th  day  of  June,  1822.  with  such  in- 

The  facts  developed  on  the  trial,  so  far  as  they  were  violence  at 
material,  were  substantially  as  follows :  About  dusk,  on  the  wo"^<*  i;*d  to 

'  '  '  reasonable 

evening  of  the  28th  day  of  June,  the  defendants  fell  in  with  apprehen- 
the  deceased  and  his  wife  at  the  place  of  residence  of  the  •*®""  ®'  ^•*** 

'^  consequences 

latter.  The  deceased  asked  bis  wife  for  a  shirt,  which  she  and  proceed- 
refused  to  give  him.  He  then  extended  bis  arm  towards  JJf  ^eecM^ 
her ;  bnt  whether  to  strike  ber^  or  merely  to  take  hold  of  which  atuck 
her,  appeared  uncertain.  On  this  she  struck  him.  Whe-  death,  all  are 
ther  he  returned  the  -blow  or  not  was  not  clearly  proved ;  s^***y  of  mur- 
but,  from  the  whole  tenor  of  the  evidence,  a  conclusion  was     where  the 

attack  is  not 
made,  however,  in  pursuance  of  the  original  design^  but  on  new  provocation,  the  kill- 
tag  may  be  manslangkltr  or  murder^  according  to  circumstances  \  and  it  is  in  such  ease 
the  duty  of  Che  jury  to  refer  it  to  the  new  provocation,  unless  it  dearly  appear  to  have 
been  on  the  antecedent  grudge. 

How  far  the  obligation  to  fly  exists,  or  how  long  it  continues  before  homicide  can 
be  regarded  as  excusable,  depends  on  the  suddenness  and  violence  of  the  attack,  thf 
imminence  of  the  danger,  and  the  age,  strength,  and  sex  of  the  parties. 


r 
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K'W  YORK,  fairly  warranted  that  he  did  so.  -On  this  the  wife,  togeth- 

^  '    er  with  two  of  the  prisoners^  to  wit,  Jane  Garretson  and 

The  People    Susau  Brown,  attacked  him  violently  with  their clnhs,  hp»t- 

▼•  ting  him  very  severely ;  but  whether  the  blows  did  or  did 

and  otben.  ^^^  ^^^^  ^^  ^^  head  did  not  appear,  as  the  witnesses  could 
state  nothing  with  certainty  on  the  subject.  The  deceas'* 
ed  was  armed  with  a  club  about  the  same  size  with  those 
used  by  the  prisoners,  and  with  it  resisted  their  attack* 

At  length  the  prisoners  fled,  and  the  deceased,  still 
armed  with  his  bludgeon,  pursued  them  at  full  speed.  Af- 
ter running  some  considerable  distance,  (the  deceased  con* 
tinually  after  them,)  and  just  as  Yte  had  come^'up  with 
them,  the  prisoners  turned  from  the  street  into  a  neighbor- 
porch.  At  this  moment  the  deceased  stopped,  apparently 
to  fasten  his  shoe,  when  one  of  the  prisoners,  Jane  Garret* 
son,  instantly  stepped  from  the  porch,  and  struck  him  a  vi- 
olent blow  on  the  back  of  the  head.  He  bled  profusely — 
was  soon  afterwards  taken  to  the  workhouse,  and  during 
•tbe  night  vras  very  ill.  The  next  morning  he  was  taken 
to  the  alms  house,  where,  after  lingering  about  two  days, 
be  expired. 

One  witness  testified  that  Jane  Garretson,  after  the  af- 
fray, said  she  had  almost  killed  <'  old  Tite,"  and  that  it  was 
a  pity  she  had  not  quite.  It  was  farther  proved  that  be- 
fore the  deceased  took  hold  of,  or  struck  his  wife  a  second 
time,  Susan  Brown  said  to  him,  "  if  you  strike  her  you 
shall  never  strike  another  woman  ;"  and  that  after  the  de- 
ceased appeared  to  be  dying,  she  also  said,  with  reference 
to  the  transaction,  she  would  kill  any  negro  who  would 
-iirhip  his  wife.  « 

It  appeared  that  the  deceased  was  an  athletic- man ;  that 
he  manifested  violent  passion  and  anger  while  engaged  in 
the  pursuit;  and  that  when  he  stooped  to  fasten  his  shoe 
he  was  almost,  if  not  quite,  within  striking  distance  of  the 
prisoners — so  near,  indeed,  that  Jane  Garretson  had  only 
to  advance  a  single  step  before  she  inflicted  a  blow. 
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It  was  not  proved,  on  the  part  of  the  prosecution,  that  the  ^'W  YOKK^ 
prisoners  (came  together  at  the  time  of  the  affray  by  pre-      P*-  •       • 
concert,  or  otherwise  than  by  mere  accident,  nor  that  any  .^1^^  p«opI« 
threats  had  been  uttered  by  either  of  them  in  relation  to         y. 
the  deceased.  ,  Qamtaan 

ftiiu  Qtn«ra« 

P.  A.  Blakey  in  opening  the  defence,  adverted,  in  an  argu- 
ment of  considerable  length,  to  the  discrepancies  in  the  evi- 
dence on  the  part  of  the  peoplej  and  to  the  apparent  interest 
and  warmth  manifested  by  some  of  the  witnesses.  He  con<^ 
tended,  that  these  circumstances  so  far  impaired  their  credit 
bility^  and  introduced  so  much  confusion  and  uncertainty, 
that  it  would  be  altogether  unsafe  to  convict  the  accused. 
Without  entering  into  these  details,  we  shall  merely  ad* 
vert  to  the  principal  points  of  law  on  which  he  urged  an 
acquittal. 

We  concede,  said  the  counsel,  that  if  the  prisoners  at  the 
bar  had  met  together  by  concert,  armed  with  weapon3 
likely  to  produce  death,  in  such  numbers,  and  with  such, 
indications  of  a  violent  intention  as  would  lead  to  a  fair, 
and  reasonable  apprehension  oi  fatal  consequences^  and  if, 
in  the  prosecution  of  their  unlawful  design,  they  bad  prch 
ceeded  to  an  attack  on  the  deceased  which  had  resulted  in 
his  death,  all  concerned  in  the  riot  would,  have  been  an* 
swerable,  in  the  fullest  extent,  for  the  consequences  of  their 
common  enterprize^  and  would,  in  judgment  of  law,  have 
been  guilty  of  murder.  (1  Eas,  PI.  Cr.  257,  8,  ?.  Ibid. 
293.  4  Bl.  tJom.  200.  1  Hal.  PI.  Cr.  53,  442.  445.  1  Haw. 
PI.  Cr.  c.  29.  s.  10.  c,  31.  s,  46.  2  Roll.  Rep.  120.  Kelynge, 
117.    1  Hal.  His.  P.  C.  39.) 

We  maintain,  however,  that  the  present  case  does  not 
fall  within  this  rule.  No  evidence  of  preconcert  has  been 
adduced.  The  assemblage  of  ihree  women^  even  with  an 
intent  tp  beat  the  deceased,  surely  cannot  be-  considered 
such  a  dangerous  coalition  as.  to  jeopardize  life  or  limb. 
The  weapons  with  which  they  were  armed,  though  they 
fnight  by  possibilitjf  produce  death,  were  not  such  as,  in 
the  hands  of  females,  would  probably  lead  to  fatal  conse* 
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WW  YORK,  quences  ;  and  in  cases  like  tbf»  present,-  regard  is  always 
Sept  1833.   ij^^  ^Q  jjI^  ^^^^  strength^  and  sex  of  the  respective  parties. 

•^I^^^^^^  If  assault  and  batfery,  or  any  other  mere  trespass^  was  all 

T.  the  prisoners  intended,  or  if  the  jury  have  reasonable  doubts 

iSd"Tr*a    ^^^^*^®'*  ™<^^®  ^^^®  intended  or  not,  they  can,  at  the  niost,con- 

"*   ^  *'"'    vict  of  manslaughter  only,  even  supposing  the  fatal  blow 

to  have  been  struck  in  the  course  of  the  original  aflfray. 

The  quarrel  was  sudden  and  unpremeditated  ;  and  it  does 

not  appear  that  any  malice  existed  on  either  part.  .  (1 

Eas.  Pi.  Cr.  232.  252.  258.     4  Bl.  Com.  193.  200.     1 

Hawk.  PI.  Cr.  c.  30.     3' Inst.  55.  57.    2  Chitt.  Crim.  Law, 

484.) 

Again ;  it  is  a  fair  conclusion,  from  the  testimony  intro- 
duced on  the  part  of  the  people,  that  the  deceased  was  ac^ 
tually  beating  his  wife,  or  had  at  least  attempted  to  do  so, 
before  he  was  struck  by  either  of  the  prisoners.  It  was 
the  right,  nay,  it  was  the  duty  of  every  one  who  was  pre- 
sent to  interfere,  with  a  view  to  the  prevention  of  so  dis- 
graceful a  violation  of  the  peace  and  order  of  the  commu- 
nity. Such  was  the  right,  and  such  the  duty  of  the'  pris- 
oners at  the  bar.  If  force  was  necessary,  and  that  it  was 
»  no  one  can  deny,  they  were  justified  in  making  use  of  any 
degree  of  violence  necessary  to  the  accomplishment  of  their 
purpose,  short  of  such  as  would  clearly  and  manifestly 
endanger  the  life  or  limb  of  the  deceased  ;  and  if  death 
did  accidentally  ensue,  it  is  not,  under  these  circumstances, 
to  be  imputed  to  them  as  a  crime.  If  the  persons  interfer- 
ing had  been  men,  equal  or  superior  in  point  of  strength 
to  the  aggressor,  their  most  proper  course  would  have  been 
to  drag  him  from  the  wife  he  was  abusing.  But  when 
ti>omen  interfere  to  protect  one  of  their  own  sex  from  the 
savage  and  brutal  attacks  of  a  man,  it  cannot  be  expected 
that  they  will  measure,  with  scrupulous  precision,  the  de- 
gree of  violence  they  employ,  nor  will  the  law  require 
'  them  BO  to  do.  They  are  justified  by  necessity  in  using 
much  force ;  nor  can  that  which  was  exerted  in  the  pres- 
ent instance  be  considered  unreasonable ;  and  if  an  nn. 
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lucky  blow  did  tenninate  the  existence  of  the  assailant,  N»W  YORK, 
his  fate  is  to  be  attributed  to  his  own  unmanly  attack  on  a 


defenceless  female,  whom  he  was  -bound  by  the  laws  of  The  People 
God  and  of  man  to  cherish  and  protect.    His  blood  rests    Q^jp^'^g^^ 
on  his  own  head !    Even  if  the  court  and  jury  should   and  other*, 
conceive  that  less  dangerous  weapons  might  have  been 
more  proper,  they  are  bound  to  exercise  a  tender  considera- 
tion and  regard  towards  the.  reaV  intentions  and  motives  of 

the  accused.  (1  Eas.  PI.  Cr.  260, 261,  262.)  We  contend, 
therefore,  that  it  the  deceasea  mv%  his  dvath  iu  tne  original 

affray,  and  owing  to  blows  inflicted  by  the  prisoners  in  the 
protection  of  his  wife,  the  jury  are  bound  to  render  in  their 
favour  a  verdict  of  not  guilty.  (1  Hwk.  PI.  Cr.  29.  1  HaU 
PI.  Cr.  473, 4.  Cowp.  Rep.  832.  per.  Ld.  Mansfield.  Eeilw. 
108.    Bro.  C.  148.    See  Kelynge,  41.)  ' 

Let  us  for  a-moment,  however,  grant  to  the  counsel  for 
the  people  all  he  can  possibly  ask,  to  wit,  that  if  Titus 
Oliver  had  been  killed  by  the  prisoners,  or  either  of  them 
in  the  course  of  the  original  affray,  it  would  have  been 
manslaughter  in  all.  This,  I  say,  is  all  which  can  be  de- 
manded, inasmuch  as  there  was  no  premeditated  and  dan- 
gerous assemblage — as  the  affray  was  sudden — as  the  par- 
ties were  equally  armed — and,  particularly,  as  the  weapons 
used  by  the  prisoners  were  not  such  as  manifestly  endan- 
gered the  life  of  their  antagonist.  Under  these  circum- 
stances they  are  guilty  of  manslaughter  at  the  most ;  and  • 
it  matters  not,  in  point  of  law,  whether  they  or  the  deceas- 
ed gave  the  first  provocation,  or  struck  the  first  blow.  (1 
Hal.  PI.  Cr.  466.  6  Burr.  Rep.  2793,  4.  1  Jlas.  Pi.  Cr. 
255.  267.  I  Hawk.  PI.  Cr.  82.  2  Burn's  Jus.  691, 2.  2 
Chitt.  Cr.  Law,  484.  1  Eas.  PI.  Cr.  241.  246. 
.  But  even  under  these  concessions  as  to  the  law^  tbe/aets 
which  have  been  developed  in  the  case  at  present  under 
consideration  would  not  wanant  a  conviction  of  the  crime 
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'seDt^i^?'  of  manslaughter.    No  witness  has  testified  that  .the  de- 
i>^^r-v-^,r    ceased,  in  the  course  of  the  original  uffray^  was  stmck  on 
The  People  ifae  head.    He  appears,  after  th&t  affiray  had  tenninated  ia 
OmmtMAk    ^^  flight  of  the  prisoners,  to  have  pursued  them  a  consid- 
•imI  others,   erable  distance,  with  a  degree  of  speed  utterly  incompati- 
ble with  the  supposition  that  he  had  previously  received  a 
mortal  injury.    The  position  of  the  wound  which  occa- 
sioned'his  death  was  such  as  .fairly  to  warrant  the  concia- 

sion  that  it  was  inflicted  by  the  blow  struck  by  one  of  the 
accused  wktU  i»»  w«w»  «*««p^ag ,  anot  ti  wvs  nm  imtil  fiuD- 

sequent  to  that^  blow  that  he  was  ^^exa  to  bleed.    This 

must  have  been  the  period  when  the  death-blow  was  io^ 

flicted.    Let  us  see,  then,  how  the  law  stands,  granting 

this  to  be  the  fact,  and  keeping  always  in  view  the  prbpo* 

sitions  (which  I  presume  will  not  be  controverted  by  the 

counsel  for  the  people,)  that  no  premeditated  malice  existed 

at  any  stage  of  the  transaction,  and  that  its  ezisteoce  is 

essential  to  constitute  the  crime  of  murder. 

.If  the  prisoners,  in  killing  Titus  Oliver  in  Ihe  original 
contest,  would  have  been  guilty  of  manslaughter,  which 
we  have  for  the  present  conceded,  we  do  not  urge  even  their 
subsequent  flight — the  pursuit  of  the  deceased — ^the  rage 
and  excitement  which  he  manifested  during  that  pursuit — 
the  imminent  danger  to  which  they  were  exposed  when  hm 
had  at  length  overtaken  them, — nor,  in  fine,  do  we  insist 
on  the  diflerence  of  sex,  as  a  jusiificaiian  of  subsequent 
homicide.  The  law  i^  tender  of  life,  and  demands  that 
the  same  tenderness  should  be  exercised  by  those  to  whom 
its  protection  is  extended.  It  will  not,  therefore,  justify 
any  one  in  •  depriving  society  of  a  member,  and  a  fellow 
creature  of  existence,  unless  the  person  so  doing  is  wholly 
witlumtfa^.  (I  Eas.  PL  Or.  277,  8.  1  Hawk.  PL  Or.  o. 
86,8.18.38.    Orom.  27.  b.    1  HaL  PL  Cr.  66.) 

We  contend,  however,  that  although  the  prisoners  are  not 
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justified  by  the  law,  under  the  view  of  the  case  we  are  at  N'W  YORK, 
present  taking,  in  destroying  the  life  of  Titus  Oliver,  their    ^P**  *®^* 
offence  has  been  merely  nominal.     It  falls  within  the  def-    xhePcoole 
.  inition  of  excusable  homicide  in  self-defence  ;  a  crime,  if         t. 
it  be  one,  which,  however  severely  it  was  punished  in  for-    ^^""^^o"* 
mer  times,  is,  at  present,  regarded  at  law  as  the  most  ve- 
nial of  all  transgressions.     Indeed,  it  now  owes  its  place 
in  the  catalogue  of  offences,  rather  to  a  technical  adher- 
ence to  antiquated  definitions,  than  to  any  real  imputation 
of  criminality  or  guilt.     (2' Burns  Jus.  589.  3  Inst.  56.     1. 
Hawk.  76.     1  H.  H.  493.     4  Bl.   Com.  188.     1  Eas.  PL 
Cr.  2&i.)    Let  us,  in  the  first  place,  consider  the  law  on 
this  subject,  and  then  see  how.  far  the  acts  of  the  accused 
fall  within  its  principles. 

Jf  A.  and  B.  meet  on  previous  compact,  to  fight  with 
deadly  weapons,  and  death  ensues  in  the  course  of  the  com- 
bat, it  is  murder  ;  nor  will  the  case  be  altered  if  A.  J?y,  and 
being  pursued  and  overtaken  by  B.,  turns  and  slays  him. 
However  imminent  may  be  the  peril  of  A. — however  great 
may  be  the  danger  to  which  he  is  exposed — the  deliberate 
malice  and  preconcert  attach  to  the  whole  trjmsaction. 
Where  these  originally  existed,  a  subsequent  flight  oper- 
ates not  as  an  extenuation  of  the  offence.  (1  Hal.  PI.  Cr. 
479.  481.  483.  4  Bl.  Com.  184.  1  Eas.  PI.  Cr.  282.  285. 
2  Burns  Jus.  588.) 

This  has  beeiv  doubted  by  an  able  -writer,  Mr.  Dalton, 
who  has  held  that  even  where  the  original  assault  was  on 
malice  prepense^  the  crime  is  reduced  to  excusable  homi- 
cide se  defendendo,  by  the  flight  even  of  the  aggressor, 
Hawkins  and  East  have  considered  this  opinion  worthy  of 
much  comment  and  discussion;  but  the  law  is,  at  the 
present  day,  settled  as  I  have  stated  it.  (Cromp.  fol.  22.  b.)  • 

But  the  case  is  far  different  where  A.  and  B.  sudderdy 
quarrel,  and  a  combat  takes  place,  even  with  deadly  wea- 


VoL.  11.  45    ^ 
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N'W  YORK,  pons.  This  does  not  betray,  on  the  part  of  either  of  the 
Sept.  1833.    ^.Qnibatants,  the  deliberate  malice — the  cool  and  determined 

The  People  contempt  of  legal  restrictions,  and  the  heart  devoid  of  so- 

V.  cial  duty,  which  are  essential  ingredients  of  the  crime  of 

Garretson     murder,  and  which  render  it  the  duty  of  a  court  of  justice 

and  other&.  i/  * 

to  take  away  the  life  of  the  offender.  In  such  a  case,  the 
humanity  of  the  law  allows  even  the  assailant  the  benefit 
of  repentance.  If  he  does  repent — if  lie  abandon  the  con- 
flict, and  fly,  not  with  a  view  to  the  evasion  of  punish- 
ment, but  with  a  sincere  and  honest  intention  to  escape 
from  strife,  his  antagonist  follows  at  his  peril.  If  he  be 
overtaken,  and  afterwards  slay  his  pursuer  in  self-defence, 
the  benignity  of  the  law  exempts  him  from  punishment, 
even  though  he  were  originally  in  fault.  (1  Eas.  PI.  Cr. 
281.  1  Hal.  PI.  Or.  482.  4.  Bl.  Com.  185.  2  Burns' Jus.  688.) 
This  principle  is  consonant  with  expediency  and  soiind 
policy ;  for  even  when  crime  has  been  commenced,  it  is 
surely  better  by  encouraging  repentance  to  arrest  its  pro- 
gress, than  to  destroy,  by  indiscriminate  punishment,  the 
principal  inducement  to  the  relinquishment  of  a  criminal 
design.  Under  such  circumstances,  the  law^  as  jt  stands 
at  the  present  day,  entitles  the  prisoner  to  a  full  and  un- 
qualified acquittal.  (Post.  Cr.  Law,  288.  4  Bl.  Com.  188.) 
The  existence  and  continuance  of  the  obligation  to  fly  de- 
pends, in  all  cases,  on  the  magnitude  and  imminence  of  the 
danger  to  wbiph  the  retreating  party  is  exposed.  (Sel- 
fridge's  Trial,  160.  Hawk.  PI.  C.  c.  29.  §13.)  In  the 
charge  delivered  by  his  honour  C.  J.  Parker,  (a  judge 
■  whose  talents  and  erudition  need-no  comment,)  in  the  trial  of 
T.  O.  Sel fridge,  the  principal  is  clearly  and  forcibly  stated : 
'•  The  jury  are  bound  fo  consider  the  rapidity  and  violence 
of  the  attack — the  nature  of  the  weapon  with  which  it 
is  made — the  place  where  the  catastrophe  happened — 
the  muscular  debility  or  vigour  of  the  defendant,  and  his 
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power  to  resist  or  to  fly.     (Selfridge's  trial,  164.)     Can  it  N'W  YORK, 
be  denied,  that  in  the  present  case  each  of  these  consider-     ^^^' 
ations  must  operate  most  forcibly  in  favour  of  the  priso-    xho  People 
ners?  ▼. 

In  the  present  instance,  then,  we  care  not  which  party  and^Aere 
was  originally  in  fault;  the  accused  are  wounded  women; 
?f  they  did  commence  an  unfortunate  quarrel  they  had 
abandoned  it  and  fled.  They  had  evaded  the  pursuit  of 
the  deceased,  until  flight  was  no  longer  consistent  with  a 
common  regard  to  personal  safety.  When  at  length  re- 
treat was  no  longer  practicable,  they  availed  tfiemselves  of 
an  opportunity  which  providentially  occurred  of  securing 
their  own  lives,  at  the  hazard  of  that  of  their  pursuer;  a^d 
in  so  doing,  they  were  excused  by  the  dictates  of  reason, 
and  by  the  first  principle  which  the  God  of  nature  has  im- 
planted in  every  bosom— the  principle  of  self  preservation, 
as  well  as  by  the  laws  of  their  country. 

The  counsel  concluded  by  stating  that  witnesses  would 
be  introduced  who  would  prove  thpt  the  character  of  Jane 
Garretson,  the  individual  particularly  implicated,  was  that 
of  an  honest,  industrious,  and  peaceable  woman. 

Witnesses  were  accordingly  called,  and  examined  by 
Charles  McEwen.  Esq.,  on  behalf  of  the  prisoners.  They 
represented  the  character  of  Jane  Garretson  to  be  good — 
but  one  witness  stated  that  about  an  hour  previous  tolhe 
afiray,  several  women,  among  whom  were  the  prisoners, 
came  into  his  store  near  the  residence  ofthe  deceased,  arm- 
ed with  clubs,  and  stated  that  they  we're  in  pursuit  of  a 
damned  negro,  whom  they  would  kill  if  they  could  find 
him.  « 

Scott  J  in  his  argument,  recapitulated  the  evidence, 
and  cited  several  authorities  in  favour  of  the  pris- 
oners, in  addition  to  those  introduced  in  the  opening 
of  the  defence.  When  be  concluded,  Blake  observed  to 
the  court  that  the  case  had  assumed,  owing  to  the  statement 
ofthe  witness  la§t  examined  on  behalf  of  the  prisoners,  a 
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N'W  YORK,  most  solemn  and  important  character.     That  the  testimony 

Sent     lfiS3 

^  '  to  which  he  alkided  seemed,   at  first  blush,  to  establish  a 

The  People    killing  with   malice  /?re/>CTwe,  and  that,  under   these  cir- 
V.  cumstances,  he  felt  it  his  duty  to  reqitest  permission  again 

imd'o^h°"  ^^  address  the  jury.  He  admitted  that  this  course  was  not 
sanctioned  by  the  ordinary  practice  of  the  court,  but  pre- 
sumed that  u)  a  case  of  so  much  moment  as  the  present, 
it  would  not  be  objected  to.  No  objection  was  made,  and 
he  proceeded. 

He  contended,  that  even  granting  it  would  have  been 
murder  in  the  prisoners,  if  the  deceased  had  been  killed  in 
the  original  affriay,  and  in  the  prosecution  of  their  original 
design^  it  was  nevertheless,  the  duty  of  the  jury,  under  ex- 
isting circumstances,  to  render  a  verdict  of  acquittal,  on  the 
following  grounds : 

Wher£  an  old  quarrel  has  existed  between  individuals, 
and,  owing  to  the  animosity  it  had  excited,  the  one  kills 
the  other,  it  is  clearly  murder;  but  if  they  meet,  and  new 
provocation  is  given,  which,  in  the  absence  of  all  former 
malice,  would  have  reduced  the  offence,  it  is  the  duty -of 
the  court,  unless  it  clearly  and  distinctly  appears  that  the 
killing  was  occasioned  by  the  antecedent  grudge,  to  refer  it 
to  the  new  provocation, and  it  is  merely  manslaughter  (Fost. 
68.  2.  Chitt.  C.  L.  482.  1  Haw  PI  Cr.  c.  ^l.  s.  30.  1  H.  H.  P. 
C.  452.  Orom.  23.  a.  Dal.  cap.  93.  1  Roll.  W.  360.  3  Bulst. 
171.  1  IIul.  P.  C.  452.  455.  3  Ins.  48.  4  Bl.  Com.  193.  200. 
1  Hal.  PI.  Cr.  440.  Ibid.  4^  1  Eas.  P.  C.  224.  225.  Self- 
ridge's  trial  123.)  He  farther  urged  that  in  this  instance, 
whatever  might  have  been  the  previous  malice  of  the  accu* 
sed,  it  clearly  appeared  that  the  immediate,  cause  of  the 
killing  arose  on  the  instant,  to  wit,  from  the  violence  offer- 
ed by^  the  deceased  to  his  wife.  If,  therefore,  his  life  had 
been  destroyed  in  the  original  contest,  it  would  have  been 
but  manslaugf  Iter ;  and  the  subsequent  flight  of  the  prisoners 
would  still  reduce  their  crime  to  the  nominal  offence  of  ex- 
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disable  homicide  se  defendendo^  or  in  self  defence.     On  N'W  YORK 
this  ground  he  insisted  on  a  verdict  of  not  guilty.  ^^** 

Maxwell,  for  the  people,  admitted  with  Auch   ingenu-  ipije  People 
ousness  the  authority  of  the  cases  cited  by   the  prisoner's  ▼• 

Garretson 

counsel,  and  granted  that  fresh  provocation  liad  been  given,  and  others. 
at  the  time  of  the  killing,  sufficient  to  reduce  the  crime  of 
the  prisoners  below  the  degree  of  murder.  He  insisted, 
however,  that  they  had  not  fled  as  far  sis  possible,  and  that 
as  the  deceased  had  desisted  from  pursuit  at  the  time  when 
he  was  stricken,  their  danger  was  not  so  imminent  as  to 
require  the  extreme  violence  which  they  actually  used. - 
He  claimed  thereTore  a  conviction  of  man^/awg-A^cr,  as  due 
to  public  justice  and  to  the  laws  of  the  land. 

The  charge  was  delivered  by  his  honor  Ogden  Edwards^ 
and  reflected  much  credit  on  his  abilities,  his  learning,  and 
his  humanity.  He.  recognized  the  principles  of  law  in-, 
sisted  on  by  the  counsel  for  the  prisoners,  and  expressed  a 
decided  opinion,  that  the  crime  amounted  merely  to  man- 
slaughter. He  observed,  however,  that  it  would  be  the 
duty  of  the  jury  to  convict  of  the  latter  ofience,  unless  they 
considered  the  original  attack  of  the  prisoners  entirely  just- 
ifiable. That  the  deceased,  at  the  time  when  the  fatal 
blow  was  inflicted,  appeared  to  have  relinquished  his  pur- 
suit ;  and  the  killing  could  not  therefore  be  considered  as 
a  case  of  excusable  homicide  in  self  defence. 

The  jury  retired,  and  after  considerable  deliberation  re- 
turned their  verdict  not  guilty  of  m^urder,  but  guilty  of 
manslaughter ;  at  the  same  time  recommendfng  the  pris- 
oner, Hannah  Thompson,  to  the  mercy  of  the  court. 

Sentence,  imprisonment  in  the  state  prison  of  the  south- 
ern district  of  New  York  at  hard  labour,  for  the  following 
terms,  to  wit :  Jane  Garretson  for  the  term  of  five  years, 
— Susan  Brown  for  the  term  of  four  years,  and  Hannah 
Thompson  for  the  term  of  three  years. 


V 
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CIRCUIT  ^COURT. 


LANSINGBURGH,  (New  York)  JUNE,  1804. 

The  People  ] 

vs. 
John  Tracy. 

Hon.  Smith  Thompson^  Justice. 


vs.  VLlBKL, 

'•  J 


Foots,  Counsel  for  the  People. 

Van  Vechten^  Counsel  for  the  Defendant. 

At  a  circuit  court  held  in  this  county,  before  his  honour 
J  Judge  Thompson,   came  on  the  trial  of  Mr.   Tracy,  on 

dictmemfora  ^^  indictment  for  a  libel  on  Morgan  Lewis,  Esq.,  chief 
libel,the  truth  justice  of  this  State.  The  indictment  was  found  at  a  court 
■aay  be  given  of  general  sessions  in  October  last,  and  was  removed  by 
5n  evidence ;  certiorari  into  the  supreme  court.  The  words  set  forth 
but  merely  as  ^^  libellous  on  the  record  were  extracted  from  a  publica- 
iSbow  t^  iZ  ^^^^  ^"  ^^®  Lansingburgh.  Gazette,  of  the  23d  August  last, 
4€nt,  Private  Stating  a  decision  of  the  chief  justice  on  the  trial  of  Harry 
libels,  on  the  Croswell,  accompanied  with  some  remarks,  and  were  as 
natural     de-  follows :     "  The  Judge  (Lewis)   on^  the  trial  refused  Mr. 

^doahf  ^"are  ^**^s^^^l^  ^^^  privilege  of  producing  his  witnesses ;"  the 
^^^o^^Yn^.  following  words,  but   which  did  not  appear  upon  the  re- 
aicious  for  be- cord,  concluded   the  sentence, — "declared  that  he  would 
ing  true.         not  suffer  them,  were  they  present,  to  open  their  lips  to 
The  publi-  prove  the  truth  of  what  Croswell  hadjvritten;  and  expressly 
which  thcT  charged  the  jury  that  it  was  entirely  immaterial  whether 
iiellous matter  ^^^  ^^^®^  ^^^  ^^^^  ^^  not ;  that  it  was  not  for  them  to  con- 
Is  cxtracud,  sider  whether  the  words  amounted  to  such  a  libel  as  ought 
may  be  read  to  be  punished;  that  whether  the  motives  of  the  defendant 
afterthc truth  ^^re  good  or  bad  was  wholly  out  of  the  question  ;  that  if 
dois  u  ^onthe  ^^®  J^''^  ^^^  Satisfied  t^iat  Croswell  was  the  publisher,  and 
record      arc  ^^^^  ^^^  inuendoes  were  properly  proved,  they  must  pro- 
proved,  nounce  a  verdict  of  guilty.'     The  other  parts  of  the  pub- 
See  Buck-  lication  consisted  of  observations  naturally  arising  from  a 
^ngham'icase  reflection  on  the  consequences  which  would   necessarily 
*"^'  result  from  so  alarming,  so  dangerouis  a  doctrine.      The 
whole  was  a  republication  from  the  Ulster  Gazette. 
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The  publication   being  admitted  by  the  defendant,  his  LANSING^ 
honour  the  judge  remarked  to  the  counsel,  that  as  the  law    BURGH, 
relative  to  libels  had  not  yet  been  settled  by  the  supreme   ^""•'  ^^^' 
court,  he  was  at  liberty  to  be  governed  by  his  own  opinion,     ^^"v'^-' 
He  then  observed,  that  although  a  different  decision  had  ^^*  People 
been  made  on  a  late  trial,  he  should  permit  the  truth  of     Xracv 
the  words  set  forth  on  the  record  to  be  given  in  evidence, 
not  as  a  justification,  but  as  an  item  to  show  the  intent  of 
the  defendant;  and  should  submit  generally  to  the  consid- 
eration of  the  jury  both  the  law  and  the  fact. 

Van  Vechien^  the  defendent's  counsel,  offered  himself 
as  a  witness.  He  statecl^that  he  was  present  at  the  trial 
of  Mr.  Croswell,  and  that  the  C.  J.  refused  an  application 
to  postpone  said  trial,  for  the  purpose  of  giving  Mr.  Cros- 
well time  to  procure  a  witness  to  prove  the  truth  of  the 
publication  for  which  he  was  indicted;  and  declared  that 
he  would  not  permit  his  witnesses  to  be  sworn  were  they 
in  court.  He  also  produced  a  copy  of  the  case  made  for 
the  Supreme  .Court  after  the  trial  of  Mr.  Croswell ;  from  _ 
which  it  appeared,  that  the  chief  justice  charged  the  jury 
that  it  was  no  part  of  their  provilice  to  inquire  or  decide 
on  the  intent  of  the  defendant ;  or  whether  the  publication 
was  true,  or  false,  or  malicious ;  that  the  only  question  for 
their  consideration  and  decision  was.  whether  the  defend- 
ant  was  the  publisher  of  the  piece  charged  in  the  indict- 
ment; and  second  as  to  the  truth  of  the  inuendoes  ;«that  if 
they  were  satisfied  as  to  these  two  points,  it  was  their  duty 
to  find  him  guilty.  ^ 

The  truth  of  the  words  upon  the  records  being  thus 
proven,  Foote,  the  district  atlorney,'moved  for  leave  to  read 
the  jury  the  whole  of  the  publication  from  which  they  were 
extracted.  This  was  objected  to  by  the  counsel  for  the  de- 
fendant.    The  objection,  however,  was  overruled. 

Mr.  Van  Vechten  observed  that  it  wa^  for  the  jury  to 
determine  whether  the  proceedings  in  our  courts  of 
justice  might  with  safety  be  published ;  whether  the 
conduct  of  our  public  officers  was  to  be  shielded  from 
the  public  eye;  whether  the  liberty  of  the  press  was 
to  be  preserved  in  this  country;  whether  a  printer 
should  be  punished  for  publishing  the  truth.  He 
contended,  that  as  from  the  nature  of  our  government 
all  its  officers^were  amenable  to  the  people,  were  in  fact 
their  servants,  it  was  nec^gsary,  it  was  indispensable  that 
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LANSING-    their  proceediu^^s  should  be  published,  that  they  might  be 

BURGH,      known.     He  dwelt   at  some  length   on  the  importance  of 

June,  1804.    ^j^^  ^^-^^^  ^yy  jury,  and  urged  the  necessity  of  their  resist- 

*^^^^^*"^^^     iijg  every  attempt  to  encroach  upon  their  privilej;es.     He 

The    People  ^^j^^  contended,  that  as  the  publication  in  question  related 

Tracy.       ^^  ^^e  official  conduct  of  a   public  officer,  its  truth,  which 

had  been  fully  proven,  ought  to  be  considered  as  a  complete 

justification. 

Mr.  Foote  attempted  to  persuade  the  jury  that  the  words 
on  the  record  were  false  ;  for  that  the  refusal  of  the  C.  J. 
to  allow  Mr.  Croswell  the  privilege  of  producing  his  wit- 
nesses was  not  on  the  trial,  but  on  the  discussion  of  a  pre- 
liminary question  before  the  jury  was  sworn. 

His  HoiK  Judge  Thompson  then  addressed  the  jury  ; 
and  in  a  very  impartial  and  perspicuous  charge  explained 
his  ideas  of  the  law  on  the  subject  of  libels.  He  stated, 
that  in  his  opinion  the  jury  were  confined  in  their  inquiry 
to  two  points:  1st,  whetlier  the  defendant  was  the  pub- 
lisher, and  whether  the  inuendoes  were  proved ;  2d,  the 
intent,  whether  innocent  or  malicious.  He  repeated  his 
opinion,  as  before  given,  that  the  truth  of  the  publication 
ought  to  be  considered  merely  as  an  item  to  show  the  in- 
tent ;  for  there  might  be  cases,  he  said,  in  which  the  truth 
of  a  libel  would  be  no  justification.  Such,  for  instance, 
were  those  private  libels  which  published  the  natural  de- 
fects of  an  individual,  and  which  ought  to  be  considered 
the  more  malicious  for  being  true.  He,  however,  submitted 
both  the  law  and  the  fact  to  the  consideration  of  the  jury. 
He  averted  to  the  distinction  attempted  to  be  drawn  by 
the  district  attorney,  as  before  mentioned,  and  stated  it  to 
be  immaterial,  as  he  i:;onsidered  the  preliminary  proceed- 
ings alluded  to  as  forming  a  part  of  the  trial ;  and  observ- 
ed, that  he  had  no  doubt  but  that  the  words  set  forth  upon 
the  record  werq  substantially  true.  In  the  course  of  the 
charge  he  declared  to  the  jury,  that  although  his  opinion 
differed  from  that  of  the  C.  J.,  still  he  believed  the  latter 
to  have  been  governed  in  his  decision,  on  the  trial  of  Mr. 
Croswell, -by  the  best  motives,  and  from  the  fullest  con- 
viction of  its  correctness. 

The  jury  retired  to  their  room,  and  in  a  few  minutes  re- 
turned with  a  verdict  of  Not  Guilty.  . 
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« 

OYER    AND    TERMINER, 
NEW  YORK,  MARCH,  1824. 

The  People  ] 

Ts.  V  Murder. 

John  Johnson.} 

Present— Hon.  Ogden  Edwards, 

Hon.  Richard  Riker,  Recorder. 

Aid.  King,  Zabriskie,  Parker,  and  Donghtj/. 

Hugh  Maxwell^  Esq.  District  Attorney,  Counsel  for  the 

People.  '  N'W  YORK, 

Price,  Dr.  Graham,  and  Mc  Ewen,  Esqrs.  Counsel  for      ^^^  ' 
the  Prisoner,  assigned  by  the  court.  The  People 

The  Court  opened  at  11  o'clock;  the  Grand  Jury  were     johniion. 
sworn  and  charged,  and  the  Petit  Jury  called,  and  their   j^ 

.         ^  where  lepa- 

excuses  heard.  rate  and  di»- 

tinct  felonies 
are  charged  indifferent  coants  in  the  same  indictment,  the  court  haye  a  diacretion  to  com* 
pel  the  prosecuting  attorney  to  elect  the  counts  he  intends  to  rely  upon. 

The  court  will  not  interfere  unless  the  prisoner  is  embarrassed  in  his  plea  or  chal- 
lenges, in  consequence  of  the  separate  felonies  charged  in  one  indictment. 

Alleging  in  the  several  counts  of  an  indictment  thattjie  prisoner  feloniously  killed,  &c. 
A.  B.  C.  D.  and  E.  F.,  when  the  person  who  was  charged  to  have  been  murdered  wai 
called  by  each  of  these  names,  is  not  such  a  ^ ase.as  will  embarrass  the  prisoner  in  hi« 
pleas  or  challenges,  or  in  which  the  court  will  interfere. 

Decision  of  the  court  upon  interrogatories  to  be  put  to  jurore.     See  page  367. 

Neither  the  court  or  counsel  are  concluded  by  interrogatories  put  to  jurors.  Their 
competency  must  be  settled  by  triers. 

It  is  no  objection  to  a  juror,  that  he  has  heard  reports  of  the  subject  matter  to  be  tried, 
nor  even  if  he  has  made  up  his  mind  upon  it;  if  he  is  able  to  find  a  verdict  upon  tbo 
testimony  offered  at  the  trial,  independent  of  such  reports,  he  is  a  good  juror. 

There  is  no  law  in  this  country  requiring  the  presence  of  counsel  at  the  examination 
of  a  prisoner. 

It  is  no  objection  to  reading  the  examination  of  a  prisoner  (who  denies  it  to  be  free 
and  voluntary  at  his  trial)  that  he  was  taken  out  of  prison  to  the  dead  body  of  the  person 
he  was  charged  to  have  murdered,  and  was  requested  by  the  officer  to  touch  th^  body, 
and  did  so  ;  and  from  thence  was  taken  to  the  examining  magistrate  in  excessive  pertur- 
bation of  mind,  and  there  confessed  all  the  particulars  of  the  murder.  Parol  evidence 
of  facts  disclosed  by  third  persons,  in  the  presence  of  Uie  prisoner  and  assented  to  by  him, 
cannot  be  gfven  in  evidence  if  it  appears  that  the  prisoner  was  at  the  time  under  ex- 
amination.   It  should  make  part  of  the  examination  itself. 

Vol.  II,  46 
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NIV  YORK. 
March,  ]»24. 

The  People 

T. 

Johnson, 


Richard  Hatfield,  Esq,  Clerk.     Johnson,  stand  up  and 

hold  up  your  right  hand. 
The  prisoner  was  charged  in  an  indictment  as  follows : 
"  City  and  County  of  New  York,  ss.  The  jurors  of 
the  people  of  the  state  of  New  York,  in  and  for  the  body 
of  the  city  and  county  of  New  York,  upon  their  oath 
present,  that  John  Johnson,  late  of  the  first  ward  of  the 
city  of  New- York,  in  the  county  of  New  York  aforesaid, 
labourer,  not  having  the  fear  of  God  before  his  eyes,  but 
being  moved  and  seduced  by  the  instigation  of  the  devil, 
on  the  twenty-first  day  of  November,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  twenty-three,  with 
force  and  arms,  at  the  first  ward  of  the  city  of  New 
York,  in  the  county  of  New  York  aforesaid,  in  Tind  upon 
one  James  Murray,  in  the  peace  of  God,  and  of  the  peo- 
ple, then  and  there  being  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  make  an  assault ;  and  that  the 
said  John  Johnson,  with  a  certain  hatchet,  made  of  iron 
and  steel,  of  the  value  of  one  dollar,  which  he,  the  said 
John  Johnson,  then  and  there  had  and  held  in  both  his 
hands,  him  the  said  James  Murray,  in  and  upon  the  left 
side  of  the  head  near  the  temple  of  him,  the  said  James 
Murray,  then  and  there  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  hit  and  strike ;  and  that  the  said 
Johnson  did  then  and  there  give  unto  him,  the  said 
James  Murray,  by  such  striking  of  him  with  the  hatchet 
aforesaid,  one  mortal  wound  of  ihe  length  of  four  inches, 
and  of  the  depth  of  one  inch,  in  and  upon  the  left  side  of 
the  head,  near  the  left  temple  of  him,  the  said  James 
Murray,  of  which^said  mortal  wound,  he  the  said  James 
Murray,  then  and  (here  instantly  died ;  and  so  the  ju- 
rors aforesaid,  upon  their  oath  aforesaid,  say,  that  the  said 
John  Johnson,  him  the  said  James  Murray,  in  the  man- 
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Her  and  by  the  means  aforesaid,  feloniously,  wilfully,  and  N*W  YORK, 
of  his  malice  aforethought,  did  kill  and  murder,  in  con-    ,^^^.^^U;;^ 
tempt  of  the  people  of  the  state  of  New  York,  and  their  The  Ceoj^e 
laws,  to  theevil  example  of  all  others  in  like  case  oflfend-      .  ^' 
ing,  and  against  the  peace  of  the  people  of  the  state  of 
New  York,  and  their  dignity." 

The  indictment  contained  eight  counts,  in  each  of  which 
♦the  description  of  the  instrument,  or  the  name  of  the  de- 
ceased, was  varied,  so  as  to  meet  the  proof  expected  to  be 
given  at  the  trial.    He  was  called  Murray,  Maury,  Clark, 
and  a  person  unknown.* 

Clerk.    How  say  you,  are  you  guilty  or  not  guilty?" 

Before  the  prisoner  answered, 

Price,  his  counsel,  called  upon  the  District  Attorney  to 
elect  the  counts  upon  which  the  prisoner  was  to  plead. 
He  contended  that  the  election  must  be  made  before  plea^ 
pleaded,  or  the  prisoner  would  lose  the  benefit  of  his  ob- 
jection. It  appeared,  he  observed,  from  the  record,  that 
the  prisoner  was  indicted  for  the  murder  of  more  than  one  ^ 

person,  and  that  it  was  clearly  illegal  to  charge  distinct  felo- 
nies in  the  same  indictment,  and  referred  to  1  Chit.  C.  L.  252. 

Maxwell,  District  Attorney,  replied,  that  he  was  not 
bound  to  elect  on  which  count  of  the  indictment  he  in« 
tended  to  rely.  He  was  aware  of  an  authority  in  Chitty, 
vol.  1.  p.  252.  which  seemed  to  warrant  the  doctrine  con- 
tended for  by  the  counsel  for  the  prisoner,  but  he  could 
satisfy  the  couct  by  a  reference  to  other  books  and  cases, 
that  the  dictum  in  Chitty  was  unsupported  by  the  very  cas- 
es he  referred  to. 

Mr.  Maxwell  read  from  1  Chilty's  Criminal  Law 
p.  252 ;  and  from  3  T.  Rep.  p.  103.  Young's  case,  he  read 

*The  deceased  was  a  stranger,  who  had  but  a  few  days  before  arriyed 
in  this  city  from  Boston,  and  some  uncertainty  existed  as  to  his  true 
name,  kence  the  necessity  of  the  difiVrent  ayermrnts  in  the  indictment. 
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N'W  YORK,  lord  Kenyon's,  Justice  Xshurst's,  and  Justice  BuUer's  opia* 
^^^  '        '  ions,  to  show  the  court  would  not  quash  an  indictmeDt 

The  People   even  when  distinct  and  separate  felonies  were  laid  in  it. 
J  ,  ^*  He  also  read  the  xsase  of  the  King  v.  O'Coigly,  St.  Tr.  vol. 

26.  p.  1203.  After  observing  upon  these  cases,  the  counsel 
remarked,  there  were  others  he  might  refer  to,  but  he 
thought  it  unnecessary ;  they  were  all  contrary  to  the  die- 
turn  in  Chitty,  and  concluded  by  observing,  that  they  ha<^ 
no  analogy  to  this  case.  He  had  indicted  Johnson  but  for 
one  offence,  to  wit,  the  murder  of  James  Murray.  That 
it  was  well  knowr>  to  the  court,  that  it  was  often  necessary 
to^ary  the  name  of  the  person  supposed  to  be  murdered, 
in  order  to  meet  the  proof  expected  to  be  offered.  There 
was  but  one  charge,  and  that  modified  to  meet  the  circum* 
stances  of  the  case.  lu  this  case  it  was  indispensable;  it 
arose  from  the  uncertainty  of  the  name  of  the  deceased, 
and  could  not  be  avoided.  Here,  he  observed^  is  a  man 
murdered  in  a  foreign  country.  He  was  a  perfect  stranger 
in  the. city  ;  some  called  him  by  one  name,  and  some  by 
another,  and  it  was  necessary  to  lay  it  so  in  the  different 
counts.  That  there  was  nothing  unreasonable  in  the  rule 
must  be  apparent. — Suppose  a  child  murdered  upon  the 
wharf,  and  thrown  into  the  river,  and  it  was  not  known 
whether  it  was- a  male  or  female  ;  would  it  not  be  neces- 
sary to  charge  it  as  a  unale  child,  and  also  as  a  female 
child,  in^the  indictment  ? 

Mr.  Price.  The  situation  I  stand  in  is  nonelbf  my  seek- 
ing. "^  I  am  here  to  defend  a  man  on  a  charge  of  mur- 
der. I  should  feel  myself  guilty  of  that  crime  if  I  neg- 
lected to  make  all  legal  objections  that  are  calculated 
to  serve'  the  interest  of  my  client.  The  application  be- 
fore the  court  is  to  compel  the  District  Attorney  to  spe- 
cify the  counts  the  prisoner  is  to  plead  to.     The  District 
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Attorney  contends  that  he  cannot  be  compelled  to  elect  N'W  YORK, 
upon  which  oC  the  counts  he4ntends  to  offer  evidence,    ^^  * 
because  it  is  apparent  to  the  court,  that  he  intends  to  of-    The  People 
fer  evidence  against  the  prisoner,  but  for  the  murder  of     ,  ,   ^' 

,  Johnson^ 

one  persim^  and  of  course  of  but  one  offence.  But  how 
is  the  court  to  know  this?  They  know  nothing  of  the 
case  hut  what  they  have  learned  from  the  record,  and  by 
t|iat  instrument  it  appears  the  prisoner  is  charged  in  one 
count  for  the  murder  James  Murrayy  and  in  another 
for  the  murder  of  Timothy  Murray^  &c.  How  does  it 
appear'to  the  court  they  are  the  sam,e  yerson  7  It  is  ex- 
tremely important  to  the  prisoner  that  he  knows  the 
charge  against  him,  in  order  to  frame  his  plea  to  meet  it, 
aqd  to  have  the  benefit  of  challenges.  I  make  this  appli- 
cation to  the  court;  they  are  to  dispose  of  it  as  the  solemn 
nature  of  the  case  now  before  them  requires. 

The  Court,  Without  entering  farther  into  the  law,  the 
opinion  of  the  court  is,  that  they  have  discretion,  and 
may  compel  the  district  attorney  to  select  the  counts  in  < 

the  indictment  he  intends  to  rely  upon.*     That  it  was  a 

♦The  words  of  justice  Buller  in  Young's  case  (3  T.  Rep.  p.  106.)  are 
as  follows: — '*  But  if  it  appear,  before  the  defendant  has  pleaded  or  the 
jdry  are  charged,  that  he  is  to  l)e  tried  for  separate  offences,  it  has  been 
the  practice  of  the  judges  to  quash  the  indictment,  lest  it  should  confound 
the  prisoner  in  his  defence,  or  prejudice  him  in  his  challenge  of  the  jury. 
For  he  might  object  to  a  juryman's  trying  one  of  the  offences,  though  he 
might  hare  no  rtfason  to  do  so  in  the  other,  but  these  are  only  matters  of 
prudence  and  discretion.  If  the  judge  who  tries  the  prisoner  does  not 
discarer  it  in  time,  I  think  he  may  put  the  prosecutor  to  make  his  eleo* 
tion  on  which  charge  he  will  proceed.  I  did  it  at  the  last  sessions  at  the  Old 
Bailey,  and  hope  that  in  exercising  that  discretion,  I  did  not  infringe  on  any 
rule  of  law  or  justice.  "But  if  the  case  has  gone  to  the  length  of  a  verdict, 
it  is  no  objection  in  arrest  of  judgment.  If  it  were,  it  would  overturn 
every  indictment  which  contains  several  couilts." 


>  ^ 
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irw  YORK,  cliscretion  to  be  exercised  upon  a  full  view  of  the  case. 
^^^  *        '  Where  it  appeared  to  tha^court  that  distinct  and  separate 
Th«  People   offences  were  charged  in  one  indictment,  which  confused 
.  /^'         the  prisoner  iu  his  pleas  and  challenges,  they  would  give 
him  relief  by  compelling  the  District  Attorney  to  elect 
upon  which  count  he  intended  to  rely.     Here  it  is  obvious 
the  indictment  contains  but  one  charge,  although  modi- 
fied to  meet  the  proof  in  the  different  counts.     The  court 
can  see  no  hardship  upon  the  prisoner  in  this  case.     Their 
opinion,  therefore,  is,  that  the  prisoner  must  plead  to  the 
indictment. 

Cierk.    John  Johnson,  are  you  guilty,  or  not  guilty? 
Pm.    Not  guiljy. 
Clerk,    Are  you  ready  for  trial. 
Pris.    Yes.     Will  be  ready  to-morrow  morning. 
Clerk,    Have  you  counsel? 
Pris.    Yes. 

Clerk.    Do  you  wish  the  court  to  assign  you  more  ? 
^  Pris.    No. 

The  court  adjourned  to  Tuesday  morning,  at  11 
o'clock,  A.  M. 

TUESDAY,   MARCH   16. 

The  court  met  at  11  o'clock,  A.  M. 

Present — The  same  justices  as  yesterday. 

From  the  very  great  crowd  in  the  room  and  in  the  ave- 
nues to  the  Hall,  all  the  witnesses  on  the  part  of  the 
people  did  not  answer  when  called. 

s  Mr.  Maxwell  observed,  that  it  would  be  impossible  for 
him  to  proceed,  until  the  witnesses  came  in^ "  He  had  no 
doubt  they  were  among  the  crowd,  but  could  not  get  in. 

The  tjourt  directed  the  panel  to  be  called,  and  by  that 
time  it  was  supposed  the  witnesses  would  come. 
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The  court  directed  the  clerk  to  swear  the  gentlemen,  N'W  YORK, 
upon   the  panel  who  had  belonged  to  the  artillery,  and     *"  * 
who  were  suspended  yesterday.    Th6  couif  decided  that  The  People, 
anillery-men  are  not  exempted  by  the  statute  to  serve  as        ^• 
jurors  after  they  cease  to  be  artillerists. 

The  petit  jury  were  then  called,  and  the  challenges 
made.  The  prisoner  made  peremptory  challenges,  and 
challenges  for  favour. 

Albert  D.  Spear  was  called,  and  Mr.  Price  prayed  the 
following  questions  to  be  put  (as  in  Selfridge's  case,) 
to  each  juror, .  as  he  came  to  the  book  to  be  sworn.  1st. 
Have  you  heard  any  thing  of  this  case  ?  2d.  Do  you  feel 
any  bias  or  prejudice  for  or  against  the  prisoner  in  this 
case  ? 

By  the.  Court.  The  only  object  of  interrogating  jurors 
is  to  ascertain  whether  they  are  prejudiced  for  or  against 
the  prisoner.  The  court  or  the  counsel  for  the  prosecu- 
tion «:would  not  be  concluded  by  the  answer.  The  ques- 
tion of  competency  must  be  settled  by  the  triers  appointed 
according  to  law.  The  court  do  not  mean  to  sanction  the 
particular  mode  now  suggested.  You  may  however  ask 
the  questions. 

Recorder  Riker  referred  the  counsel  for  the  prisoner  to 
Milligan  and  Welchman's  case,  for  robbing  the  Phoenix 
Bank,  City  Hall  Rec.  vol.  6.  p.  71. 

On  advisement  among  the  members  of  the  court,  they 
adopted  the  questions  put  in  Milligan's  case.  The  ques- 
tions were, 

1st.  Have  you,  at  any  time,  formed  or  expressed  an 
opinion,  or  ever  entertained  an  impression  which  may  in^ 
fluence  your  conduct  as  a  jurojr? 

3d.  Have  you  any*  bias  or  prejudice  on  your  mind  for 
or  against  the  prisoner? 
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N'WYORK,      3d.  Do  you,  in  every  respect,  according  to  the  best  of 
'  your  knowledge  or  belief,  stand  perfectly  indifferent  be- 
The  People  tween  the  people  and  the  prisoner. 
J  yj'  Price  requested  the  court  toxso  frame  the  interrogatories 

that  the  answer  in  the  affirmative  or  negative  would  em- 
brace the  case,  and  preclude  farther  questions. 

By  the  Court.  The  prisoner  must  be  tried  according 
to  law.  We  cannot  frame  any  question  to  preclude  ex- 
planatory ones  being  put  by  either  parly.  The  court 
cannot  decide  upon  the  competency  of  the  juror.  If  chal- 
'  lenged  for  favour,  triers  must  be  appointed.  The  juror 
was  challenged  for  favour  by  Mr.  Price.  The  court  ap- 
pointed'John  Anthon  ttnd  Charles  King,  E«is.  to  decide 
upon  the  competency  of  the  challenged  juror. 

The  triers  were  sworn  well  and  truly  to  try  the  juror,  to 
answer  the  questions  put  to  him. 

Price  put  the  questions.  Have  you  formed  and  expressed 
an  opinion,  or  ever  entertained  aq  impression  which  may 
influence  your  conduct  as  a  j^ror,  &c.  ?  as  in  Milligaa's 

CclS6# 

Mr.  Spear  answered  he  had  unfavourable  impressions 
against  the  prisoner.     I  hav«  read  his  cdnfession. 

Mr.  Maxwell.  Notwithstanding  your  inpre^ions,  and 
what  you  have  heard,  is  your  mind  free  to  make  up  a  ver- 
,  diet  upon  the  evidence  that  will  be  offered,  exclusive  of 

what  you  have  read  and  heard? 

Price.  In  a  case  involving  th^  life  of  a  person,  the  ju- 
ror should  be  free — his  mind  should  be  as  a  blank  piece 
of  paper.  The  juror  himself  can  hardly  kn^w  his  own 
T)ias.  Mr.  Spear  has  read  the  confessipn  of  Johnson  iu  a 
handbill,  circulated  through  the  town  by  some  person.  A 
great  many  persons  have  been  summoned  as  jurors — 
is  it  not  possible  to  obtain  an  impartial  jury?  I  do  not 
mean  a  jury  who  have  never  heard  of  this  case,  but  a  jury 
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who  are  impartial.    We  can  certainly  find  such  a  jury  N»W  YORK, 

.  ,  , .  ,  March,  1824. 

notwithstanding  the  excitement.  •  s^^^^^ 

Maxwell. — If  the  doctrine  contended-  for  by  the  conn-  Th«  PeopU 
sel  for  the  prisoner  were  adopted,  every  culprit  would  go  jot>p^ir, 
unpunished.  Jurors  feel  as  inen.  That  they  feel  a  preju-. 
dice  against  the  enormity  of  a  great  crime  is  natural.  It 
is  not  a  prejudice  or  bias  against  the  man,  but  against  the 
offence.  What  would  be  the  consequence  of  such  a  doc* 
trine  if  sustained  by  .the  court?  The  party  himself  might 
cacite  and  keep  alive  those  prejudices  In  tha(  ease  ho 
_  never  could  be  tried  at  all.  The  juror  says  he  has  heard* 
the  reports  of  the  murder,  and  has  read  the  handbill  de* 
tailing  the  confession ;  but  he  nevertheless  says  he  is  com--  4 

petent  to  render  a  verdict  upon  the  evidence.    With  the 
greatest  respect,  I  think  Mr.  Spear  is  a  competent  juror. 

By  the  CourL^^A  juror  must  approach  the  box  with 
impartiality.  The  opinion  that  the  juror  has  made  up 
his  mind  may  be  predicated  upon  a  hypothesis  that  if  the 
report  is  txue  or  not  true,  the  prisoner  is  guilty  or  not  guil* 
ty.  The  mere  circumstance  of  a  juror  having  formed  an 
opinion  upon  reports  and  newspaper  publications,  is  not  an 
objection  against  him.  If  a  juror  is  able  to  make  up  ^ 
verdict  upon  the  testimony  ofiered  on  the  trial,  independent 
of  the  reports  he  has  read  and  heard,  he  is  certainly  a 
good  juror. 

Clerk,  to  the  triers.  How  say  you,  do  you  find  the 
challenge  true  or  tiot  true? 

Triej's. — Not  tnie. 

The  juror  was  sworn. 

The  prisoner  challenged  eighteen  jurors  peremptorily^ 
and  twenty4wo  for  cause  shown* 
And  the  following  jurors  were,  sworn.    Robert  Stod^ 
Vol.  II.  47 
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N'W  YORK,  dard,  Joseph  Middlemast,  Timothy  Kellogg,  Richard  Btar- 

'       '  ding,  Barnet  Audariese,  William  Hitchcock,  Dennis  Ward^    . 
TiM  People   John  Degez,  James  L.  Bleecker,  Alexander  Robertson^ 
,  ,  /^'         Isaac  L.  Jaques.  and  Michael  Immanuel. 

Mr.  Maxwell.    Gentlemen  of  the  Jury,  The  prisoner 
is  now  to  be  put  upon  trial  for  the  crime  of  murder — a 
crime  against  the  laws  of  God  and  man.    In  a  crime  of 
such  a  deep  dye,  it  is  necessary  that  satisfactory  eridenee' 
diould  be  offered — ^that  the  prisoner  should  have  a  fair 
trial.    But  however  anxious  the  counsel  for  the  prisoner 
may  be  to  find  some  difficulty,  some  doubt  in  the  case,  it 
is  my  duty,  gentlemen,  to  say  to  you^  that  the  proof  will  - 
be  of  so  satisfactory  a  nature,  that  yoR  will  find  little  or 
no  difficulty  in  the  investigation  of  it.    The  witnesses 
against  the  prisoner  are  all  people  of  g<k>d  character — they 
af  e  strangers  to  him — have  no  malice  or  ill  will  to  gratify. 
They  will  develop  such  a  chain  of  facts  and  circumstan- 
ces, that  nothing  but  the  hand  of  a  superintending  and 
fill-wise  Providence  could  have  brought  to  light,  as  if  for 
the  detection  and  punishment  of  this  foul  murder.    It 
would  appear  that  the  deceased  was  a  young  man  of  good 
character.    He  was  not  a  native  of  this  country.    Had  just 
come  from  Boston,  where,  by  honest  industry,  he  accumu- 
lated upwards  of  $300.    He  arrived  here  in  the  sloop  Ful- 
ton, on  Tuesday  the  18th  of  November — slept  on  board  the 
sloop  until  Thursday.    It  would  appear  by  the  testimony 
of  Young,  the  steward  on  board  the  sloop,  that  he  saw 
Johnson  on  the  wharf  on  Wednesday,  speaking  to  the  de- 
ceased, and  that  he  came  again  on  Thursday,  and  assisted 
the  deceased  to  carry  away  the  trunk.    The  deceased  told 
Captain  Morehouse^  the  captain  of  the  sloop,  that  he  was 
going  to  board  in  the  lower  part  of  the  city.    It  would 
appear  by  the  testimony,  that  the  deceased  left  the  vessel 
on  Thursday,  and  the  people  on  board  neither  saw  or  heard 
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^of  him  until  Sunday,  when  the  dead  body  was  immediately  N^  YOM, 

•  ^'  •       -  «,  »T    J       Ai^      March,  loSn. 

"recognized  by  them  as  the  body  of  Murray.    Under  the    ,^^,,^^^^^ 
direction  of  an  all- wise  Providence,  I  shall  be  able  to  iBix   The  People 
tKe  guilt  of  this  murder  upon  the  prisoner,  beyond  all  doubt     j^^^^^ 

^not  only  by  the  testimony  of  the  people  on  board,  but 

by  the  oflRcers  of  the  police  who  arrested  Johnson  an4 
searched  his  premises — from  the  circumstances  of  the  case, 
and  from  the  confession  of  the  prisoner  himself  . 

On  Sunday,  the  officers  took  Johnson  as  he  was  coming 
irom  church,  where  he  had  been,  I  hope,  to  worship !  He 
was  arrested  by  Mr.  Hays,  and  while  under  arrest,  as  the 
steward  of  the  sloop  Fulton  was  approaching  in  order  to 
identify  him,  tlie  prisoner  exclaimed,  '^  thia  scares  me.'" 
The  prisoner  was  brought  to  the  police  office  and  was  ex- 
amined. He  denied  all  knowledge  of  the  deceased — 
had  never  been  at  his  house — knew  nothing  of  his  cheflt>. 
While  Johnson  was  under  examination,  the  officers  of 
the  police  searched  his  house,  found  a  bloody  sheet,  truss 
and  clothing,  *all  in  places  not  usual  for  those  articles. 
On  Monday  Mr.  Kip  recognized  the  deceased  as  the  same 
person  who  was  in  company  with  Johnson  with  a 
<che8t,  which  they  employed  him  to  carry  to  Johnson's 
house. 

Mr.  Maxwell  then  detailed  the  circumstances  of  find- 
ing the  chest  of  the  deceased  under  Johnson's  bed,  a 
bloody  shirt  and  bloody  handkerchief,  the  clothes  of  the 
deceased — his  second  examination.  He  also  detailed  the 
circumstances  of  finding  the  money  in  the  sand  bank  at 
Brooklyn — the  blood  traced  from  Johnson's  bed-room  to 
the  cellar — the  particulars  and  manner  of  the  death  of  the 
deceased — the  finding  of  the  body  in  Cuyler's  Alley—  '  . 
the  exhibition  of  the  body  at  the  hospital,  and  its  recog- 
nition, &C. 

Mr.  Maxwell  concluded,  by  observing  h$  was  not  wil- 
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M^ch  ?^'  ling,  by  any  address  to  the  jury,  (o  inflame  their  minds 

^^^^^^[^^^  •  against  the  prisoner — there  could  be  no  necessity  for  it, 

The  People   ^^  ^^  apprehended  the  jury  would  be  under  the  necessity 

T.  of  exerting  themselves  ^o  resist  their  feelings  and  indigna- 

iohscm.     jIqjj  ^f  g^^ij  ^  public  outrage.     He.  then  proceeded  to  call 

the  witnesses. 

Charles  Miller  sworn. — Is  a  city  watchman.  On  jSat- 
'  urday,  the  22d  Nov.,  at  half  past  2  o'clock,  was  doing  duty 
in  the  neighborhood  of  Cuyler's  Alley,  and  found  a  dead 
body.  It  had  nothing  on  but  a  red  flannel  shirt  tied  around 
the  body,  and  an  old  bolster-case  tied  around  the  head,  and 
a  white  pair  of  drawers  wrapped  ar(3tind  them.  It  bad  ^ 
Wound  upon  the  left  temple  of  the  head.  A  rope  was  tied 
around  the  body,  and  another  around  the  head.  The  rope 
around  the  body  was  slack,  as  if  to  carry  it.  Witness 
staid  with  the  body  until  2  o'clock,  when  the  coroner  came 
tod  took  it  away. 

Doctor  Stevens  sworn, — Saw  the  dead  body  on  Monday. 
The  wound  upon  the  left  side  of  the  head  appeared  to  have 
been  produced'by  some  blunt  instrument.  The  body  had 
longitudinal  scratches  upon  the  chest,  such  as  might  have 
been  produced  by  dragging  him  upon  the  sand  or  gravel. 
He  appeared  to  have  died  in  good  health.  Witness  thinks 
he  died  in  good  health,  from  the  appearances  on  examina- 
tion. There  were  marks  of  a  rupture  on  the  right  side, which 
the  truss  now  produced  would  fit.  The  body  might  have 
been  dead  four  or  five  days.  The  scalp  of  the  deceased  was 
not  cut — the  woiuid  must  therefore  have  been  inflicted  by  a 
blunt  instrument.  The  wound  was  about  three  niches  and 
a  half  long,  and  two  and  a  half  wide,  and  it  was  about  two 
inches  deep — it  must  have  produced  instantaneous  death- 

Doctor  Rogers  sworn, — Concurs  in  the  testimony  of  Dr. 
Stevens,  in  all  he  has  said.  Was  present  at  the  examina- 
tion. Tlie  truss  now  produced  would  be  proper  for  the 
rupture  on  the  person  of  the  deceased. 
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■Etizabelh  Day,  lives  16  Barclay-street.    Saw  the  body  N'W  YORK, 
on  Monday,  ^ih  of  Nov.  at  the  Hospital.     His  name  was   ^^**'^'^'  ^^^' 
James  Murray,  the  same  person  that  called  at  her  house    ^y^^  PcodI© 
to  inquire  for  the  Rev.  Mr.  Powecs*     He  told  witness  that  v. 

his  name  was  James  Murrdy,  and  that  if  the  Rev.  Mr.  Pow-  Jobnaon. 
era  called,  he  would  know  his  name.  The  deceased  was 
dressed  in  a  gray  coat,  dark  vest  with  spots,  black  silk 
handkerchief,  and  dark  pantaloons.  The  coat  and  waist** 
coat  now  produced,  James  Murray  had  on  when  he  was  at 
the  house  of  witness.  Witness  described  the  clothes  Mur« 
ray  had  on,  before  she  saw  them  in  the  police  office ;  had 
no  doubt  at  all  that  the  body  at  the  hospital  was  the  deceased 
Murray,  nor  that  the  clothes  now  before  the  court  wer^ 
worn  by  Murray  when  at  her  house. 

John  P&werSf  sworn,  saw  the  body,  of  the  deceased  on 
Sunday  morning.  His  name  was  James  Murray.  Wit* 
ness  saw  Jan^es  Murray  alive  the  Thursday  before  the 
Sunday  he  was  exhibited  at  the  almshouse.  Witness  saw 
him  at  the  Rev.  Mr.  Powers'.  He  had  on  a  gray  coat^ 
dark  spotted  vest,  and  darkish  pantalooni^  the  same  now 
produced  before  the  court. 

DocL  Powers,  swon^  is  a  physician.  Saw  the  body  of 
Murray  on  Sunday.  It  was  the  body  of  James  Murray. 
The  same  person  I  saw  at  my  brother's  on  Thursday.  He 
had  on  a  gray  coatee^  and  dark  vest ;  did  not  know  him 
by  any  name,  but  others  called  l^im  Murray.  Is  certain  it 
is  the  same  person  who  called  at  his  brother's. 

Samuel  Morehouse,  Jun,  sworn.  Arrived  in  New  York, 
from  Boston,  in  the  sloop  Fulton,  in  Nov.  last.  It  was  on 
the  Tuesday  preceding  the  Sunday  on  which  the  body  was 
exhibited.  Saw  a  body  in  the  rear  of  the  hall  on  Sunday. 
It  was  the  body  of  the  person  who  came  in  the  sloop  with 
me  from  Boston.  Am  certain,  and  cannot  be  mistaken. 
Murray  staid  on  board  until  Thursday.  Had  a  chest  on 
board — the  chest  now  before  the  court.     The  deceased 
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Ny  YORK,  wore  on  board  the  sloop  It  gfiiy  toeX^,  and  red  Shirt  AuA 

March,  1834.  ..  ,,  t  -  3        *         ^^i 

,^^f„^^^,^,  grayish  pantaloons^  the  sanle  now  produced.      Doeb  nol 

TIm  Ftople  ^^^  ^^8  Mi&e — paici  his  passage — was  Very  particular 

V.  about  his  chest — does  not  recollect  who  came  on  board 

Johnaon.  ^j^j^  ]^[^  ^^^  ^^^  hqj  intimate  with  any  person  on  board. 

Dennis  Ripley^  s\yorn.  Was  mate  on  board  the  Fulton 
— ^saw  the  dead  body  of  a  man  in  the  rear  of  the  hall  on 
^Sunday.  It  was  the  body  of  the  same  person  who  came 
from  Boston  in  the  sloop  Fulton  with  witness — saw  his 
chest — it  is  the  same  chest  now  before  the  court.  The  de- 
ceased wore  on  board  the  vessel  a  gray  coatee,  grayish 
pantaloons,  black  silk  handkerftief,  dark  waistcoat.  The 
clothes  now  shown  to  me  are  the  same  clothes  the  deceas- 
ed wore  on  board  the  sloop. 

Henry  Youngs  a  black  man,  sworn.     Is  steward  on 
^  board  the  Fulton — saw  a  dead  body  in  the  rear  of  the  hall. 

It  was  the  body  of  the  person  who  came  from  Boston  on 
board  the  sloop  Fulton.  Deceased  left  the  vessel  on  Thurs- 
day in  the  afternoon — is  certain  the  deceased  is  the  person 
who  came  in  the  sloop.  The  man  at  the  bar  (Johnson) 
and  the  deceased  came  on  board  and  took  away  a  chest 
on  Thursday  afternoon.  Had  seen  Johnson  speaking  with 
Murray  on  Wednesday  before — Murray  came  on  board  and 
lifted  the  chest  on  the  quarter-rails,  and  Johnson  took  hold 
of  it.  Cannot  tell  which  way  they  went — they  took  it 
away  in  their  hands.  -Murray  had  on  a  gray  coat,  dark 
pantaloons,  and  dark  vest,  with  spots  in  it — ^the.sam^ 
clothes  now  before  the  court.  Saw  the  body  at  the  alms 
house — immediately  recognized  it.  Described  Johnson  to 
to  the  officers  of  the  police  before  he  was  taken. 

Cross-examined,  Johnson  and  deceased  took  away  the 
trunk  one  hour  and  a  half  before  sun-down  on  Thursday. 
Johnson  had  been  there  the  preceding  Wednesday,  and  had 
conversed  with  Murray.    Johnson  was  dressed  the  same  on 
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Sunday  he  was  when  he  and  Murray  went  away.    He  had  N'W  YORK, 
on  a  green  surtout  on  Sunday.    The  chest  now  before  the   ^*'^**'  ^®^- 
court  is  the  same  that  belonged  to  Murray  on  board  the   rpj^^  PeopU 
sloop.  -  -  T..      - 

Thomas  Kip^  sworn.  Is  a  cartman.  On  Thursday,  in  J«i^"8an. 
the  afternoon,  between  one  and  two  o'clock,  was  at  the 
head  of  Burling  slip.  It  was  on  Thursday  preceding  the  • 
exhibition  o^  the  dead  body  on  Sunday.  Was  sitting  on 
Oriswold's  stoop— saw  two  men  carrying  a  chest — one  was 
Johnson,  and  the  other  the  man  whom  he  saw  dead  at  the 
hospital.  They  agreed  with  witness  to  ride  his  trunk  to 
Johnson's  house.  On  arriving  at  the  house,  Murray  pulled 
outhis  pocket  book  to  pay  witness,  but  had  no  change. 
Johnson  said  he  would  pay  him,  and  borrowed  the  money 
of  a  boarder  and  paid  him.  Witness  cannot  be  mistaken 
— it  was  Johnson — ^he  has  known  him  five  years.  The 
deceased  was  dressed  in  a  gray  cdatde,  and  black  waist- 
coat, the  same  now  before  the  court.  Witness  took  par- 
ticular notice  of  him — ^is  sure  he  is  the  same  man  he  saw 
with  Johnson — ^recognized  him  immediately  when  he  lay 
dead  in  the  hospital. 

Mary  M*Glochlin^  sworn.  Lives  at  No.  64  Front  street, 
directly  opposite  Johnson's  house — remembers  the  Thurs- 
day evening  preceding  the  exhibition  of  the  dead  body  on 
Monday  in  the  hospital — ^there  was  a  light  on  Thursday 
evening  in  Johnson's  room  at  half  past  12  o'clock — it  is  an 
unusual  thing  in  that  house — they  are  in  the  habit  of  retir- 
ing to  bed  at  9  or  ten  o'clock.  One  of  the  window  shut- 
ters was  open — could  see  into  the  room,  but  not  where  the 
bed  stood.    Might  see  a  person  walk  across  the  room. 

Jacob  HajfSj  high  constable,  sworn.  I  arrested  Johnson 
on  Sunday  as  he  was  returning  from  church.  I  told  him  I 
wished  to  speak  to  him,  and  as  Young,  the  steward  of  the 
sloop  Fulton,  was  coming  up  to  us  in  company  with  Mr. 
Maxwell,  Johnson  exclaimed,  *^  this  scares  me."  •  Witness 


1    ^ 
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VW  YORK,  then  had  him  by  the  hand— told  him  not  to  be  frightened* 
,  March,  1824.  wid^ggg  jqqJ^  ^im   to  the  police  office.     He  never  said  to 

The    People  J^"son  it  would  be  better  for  him  to  confess.     Took  him 
T.-         to  see  the  dead  body,  and  requested  him  to  toach  it.     Was 
Johnson,     ^^^.y  ^j^jh  agitated.     Brought  him  to  the  police  office, 
where  he  confessed  to  the  magistrate. 

George  A.  Raymond^  sworn.  Went  to  Johnson's  house 
with  Mr.  Homan,  traced  the  blood  from  the  room  to  the 
store,  and  down  the  stairs  into  the  cellar— there  were  spots 
of  blood  on  the  ladder  which  leads  into  the  cellar. 

Mr.  Homan^  sworn.  Examined  Johnson's  house,  crawled 
into  a  hole  in  the  cellar,  it  was  not  more  than  three  feet 
wide,  but  ten  or  12  feet  long,  just  large  enough  to  admit 
the  body  of  a  man ;  in  the  extreme  end  of  this  hole,  he 
found  a  bloody  sheet,  and  a  truss.  '  On  Monday  found  a 
bundle  of  clothes  behind  the  woodpile  in  the  yard  \  they 
were  very  filthy,  apparently  just  taken  from  the  sink  g^ 
the  necessary — found  the  chest  up  stairs  under  Johnson's 
bed — traced  the  blood  out  of  the  room  down  the  stairs  into 
the  store — turned  down  the  bed  clothes,  and  found  the  bed 
wet  with  water  ajid  blood,  and  fresh  spots  of  blood  appear- 
ed-on  the  head-board. 

Axel  Concklifif  sworn.  Witness  examined  the  room  in 
which  the  supposed  itiurder  was  committed — thefe  was 
blood  upon  the  carpet  and  upon  the  stairs.  Witness  found 
in  the  bar  below,  a  chest  which  contained  dirty  clothes,  a 
shirt  coYered  with  clots  of  blood,  and  a  cravat  also  very 
1)loody.  , 

Justice  Hopson^  sworn. 

Maxwell.  Have  you  any  money  in  your  possession 
found  in  Brooklyn  ? 

Witness.    I  have  $380  in  specie. 

Maxwell.  How  did  you  become  possessed  of  that  money  ? 

Price.  I  object  to  the  inquiry — it  may  lead  to  improper 
testimony. 

Maxwell.    I  shall  ojffer  nothing  in  evidenoe  against  the 
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pri0Mi0r,  boi  what  came  from  third  fetsans  in  his  pre^  N'W  YORIt, 
ence,  and  was  assented  to  by  him,     I  wish  to  show  the    ^^^J..,^. 
«ot|rt,  that  after  the  con.fesmn  was  made,  J<^nson  was  The  People 
mskia^  what  be  had  done  with  the  money  ;*  that  he  said     ■^'^ 
he  gave  it  to  his  daughter  ;  and  she,  upon  being  sent  for, 
said  she  gave  it  to  her  brother;  and  on  his' being  sent 
ibr,  aaid  ho  had  secreted  it  in  the  sand  hi)ls  back  of  Brook- 
lyn; and  this  being  said  in  Johnson's  presence,  he  re- 
queatfld  his  son  to  go  with  the  officers  for  it,  where  it  was 
fimnd. 

Price.    It  must  appear  by  the  examination. 

By  the  Omrt.  Was  it  at  the  lime  of  the  examina- 
tion 3 

'  Maxwdl.  It  was  connected  with  it — It  was  sobse- 
^aent ;  and  read  1  Hawk.  P<  Cp.  1.  30.  to  prove  be  might 
-mteoduce  the  testimony. 

Price.  I  contend  that  it  wae  part  of  the  examination, 
bjmI  coidd  not  be  separated  from  it. 

By  the  Court,  We  are  not  eofficieiitly  certain  whether 
the  proof  now  proposed  to  be  oflered  £3  connected^ with  tb^ 
examination  or  not.  If  it  was  nuide  a^  the  Ume  of  th^ 
examination,  it  afhonid  have  been  inserted.  The  rale  of 
law  is  well  settled,  that  the  examination  must  be  Xak&k 
^o^ethier.  It  is  the  right  of  the  prisoner  to  demand  thM 
the  whole  of  bis  eoofesidob'  foe  taken  together.  The  evi- 
^nce  was  excluded,  and  the  district  attorney  confined  to 
4be  examination,  which  did  not  contain  the  facts  in  1^ 
buion  to  the  secretion  and  finding  the.  money  at  Brook^ 

Dbcter  GrtJtam  objected  to  the  reading  the  oxamination 
of  tiie  prisoner,  on  the  gmnnd  that  it  did  not  state  that  ' 

I 

*  The  next  day  in  the  police  office,  to  Justice  Ilopson. 

Vol.  II.  48 
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N'W  YORK,  the  magistrate  had  apprized  him  that  he  was  entitlad  to 

March,  1824.  . 

counsel. 
The    People      The  court  decided,  that  no  law  in  this  country  resil- 
ed the  presence  of  counsel  at  the  examination  of  a  pris- 
oner. 

Mr.  Price  then  contended  that  the  confession  was  not 
free  and  voluntary*  The  prisoner  was  taken  out  of  his 
cell  to  the  hospital  by  Mr.  Hays,  the  high  constable,  and 
was  required  to  touch  the  dead  body ;  a  ciTcumstance  cal- 
culated to  agitate  and  distract  him.  It  was  (he  contended) 
a  species  of  mental  torture  more  powerful  than  promises 
of  favour  or  threats  and  menaces.  The  law  was  well  set- 
tled, that'  the  least  undue  influence  exercised  upon  the 
mind  of  the  prisoner  by  threats  or  promises  would  vitiate 
any  confession  made  by  him.  Should  not  then  a  confes- 
sion made  under  circumstances  so  well  calculated  to  agi- 
tate and  confound  the  prisoner,  be  rejected  ? 

By  the  Court.  The  prisoner  was  taken  to  see  the  dead 
body,  and  was  required  to  touch  it.  He  did  so,  and  was 
brought  by  the  police  officer  to  the  police  office  in  great 
perturbation  of  mind,  and  confessed  the  murder.  It  does 
not  appear  that  any  threats  or  promises  were  made  to  him 
by  the  officer,  ot  by  any  Qther  person.  On  the  contrary, 
it  was  stated  to  him  by  Mr.  Hopson,  the  examining  mag- 
istrate, that  he  was  not  bound  to  confess,  and  that  his 
confession  might  be  used  against  him  upon  his  trial.  He 
did  confess,  and  that  confession,  in  our  opinion,  was  free 
and  voluntary.  His  being  taken  to  the  dead  body,  and 
being  required  to  touch  it,  does  not  affect  the  examina* 
tion.  What  influence  would  such  a  circumstance-  have 
upon  an  innocent  person  ?  None.  The  guilty  might  bo 
intimidated,  and  tremble ;  conscious  innocence  would  dis* 
regard  it. 
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Mr.  Maxwdl  then  read  the  examinations  of  the  pris*  N'W  tork, 
oner.    In  the  first  examination  he  denied  all  the  facts  in     *^  '  * 
relation  to  Murray.     In  the  second  he  confessed  as  fol-  The  P«opte 
lows :  .  ,  ^• 

Johntoa. 

City  of  New  York^  ss. 

''  John  Johnson  again  brought  out  and  examined  In  re- 
lation to  the  murder  of  James  Murray.  Johnson  was  first 
told  that  he  was  to  be  examined,  and  that  what  he  might 
say  would  he  made  use  of  against  him,  and  in  all  proba- 
bility it  might  cause  his  life  ;  that  he  need  not  answer  any 
question  without  he  pleased. 

Ques.  Do  you  know  James  Murray,  whose  corpse  you 
faave  just  been  to  see  ? 

Ans.  Yes,  yes,  I  do  know  him,  and  I  will  tell  you  all 
about  it 

Q,ues.    Where  did  you  first  meet  with  him  1 

Ans.  On  Thursday  last,  I  met  with  him  at  the  coflTee- 
house-slip,  and  he  asked  me  whether  I  was  an  Irishman, 
and  I  told  him  that  I  was  bom  there  ;  and  he  mentioned 
about  his  going  to  New  Orleans  or  Savannah  ;  and  I 
asked  him  to  my  house,  as  there  were  a  couple  of  men 
at  my  house  who  were  going  there,  and  he  came  and 
talked  to  Jackson  and  Jerry  about  the  southward :  luid 
he  stated  he  would  stay  there  a  few  days,  and  wanted 
me  to  go  with  him  and  get  his  chest,  and  went  and 
got  the  chest — which  chest  is  now  here  shown  to  him 
from  the  ressel  at  Burling-slip;  and  at  the  head  of  the 
slip,  had  it  put  on  a  cart,  and  taken  to  the  house,  and 
Jackson  and  Jerry  were  there  when  they  came  with  it. 
I  paid  the  cartage,  as  I  got  a  shilling  from  Jerry  to  make 
the  change.      The  chest  was  put  into  the  back  room. 
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ITW  YORK.  Tbey  all  Temained  at  faonM^  afid  eat  tftfppBW^  Tid^    jMk- 
^^,^_^'  son,  Jefry,  Macy,  my  daughter,  Murray^  tl^e  dead  man, 

The  P^opfo  s^Dd  myself.  After  supper,  Murray  and  myself  went  over 
Johmom  ^^  *^®  norlh  river  to  look  for  the  vessel  that  I  expected 
my  wife  to  come  down  in  from  Newburgh,  at  Washing- 
ton market.  We  parted — Murray  having  stopped  ilritb  a 
man,  and  I  went  home,  and  got  home  a  little  before  Mar- 
ray  did.  Jackson  and  Jerry  were  sitting  there  when  I 
retunied,  and  they  saw  Murray  return  ;  after  which  tbey 
sat  and  talked  together  till  10  or  11  o'elock,  when  Jack- 
son and  Jerry  went  up  to  bed  in  the  back  room,  leaving 
the  man,  Murray,  myself  and  daughter  in  the  room :  my 
three  boys  being  put  to  bed  some  time  previous.  Mar- 
ray  said  that  he  did  not  like  to  go  up  stairs  wiib  the  men 
without  his  chest  being  taken  up,  as  he  had  money  in  the 
chest.  He  did  not  mention  the  sum,  but  s^d  he  had 
enough  to  take  him  to  the  southward.  I  then  proposed 
to  him  to  go  to  bed  with  myself  and  taks  the  chest  up  in 
the  room ;  Mary  by  this  time  had  gone  up  to  bed  in  the 
bed-room.  Murray  and  myself  then  took  up  his  chest 
into  my  bed-room,  the  front  room,  and  set  it  near  the 
flre-place  by  the  bed-side,  and  MCirray  undressed  him- 
self and  went  to  bed,  and  I  remained  up,  went  down 
stairs,  and  set  by  the  stove  for  near  an  hour,  as  I  judge, 
and  found  Murray  was  asleep,  and  took  a  key  out  of  bis 
vest  pocket,  opened  his  chest,  arid  took  out  a  little  bag  of 
money  about  as  big  as  my  two  fists.  It  was  dollars,  as  I 
judged,  as  I  did  not  open  it,  and  Murray  told  me  that  he 
had  silver  dollars.  It  then  came  into  my  head  to  murder 
him,  and  I  threw  the  bag  and  money  into  the  corner  of 
the  closet  where  there  were  carpenter's  tools.  I  then  went 
down  stairs  and  got  a  hatchet,  and  came  up  and  struck 
Murray  two  blows,  as  I  think,  on  the  head,  and  he  never 
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movid  ns  I  know  of:  I  tfaen  pot  sooietbing  aboul  hi*  bead  i^w  TOftK 
80  as  to  prevent  the  blood  running  on  the  floor,  and  car- 


bidi  down  stairs  inio  the  cellar  through  the  trap  door*  Tin  Pttople, 
I  then  returned  op  stairs,  took  the  bk>ody  pillow  and  the 
hatchet,  and  went  and  threw  them  into  the  river.  When 
I  returned  I  looked  about  the  floor  for  the  blood,  and  not 
seeing  any,  went  and  laid  down  on  the  bed  with  Maiy, 
being  afraid  to  go  into  my  own  bed.  In  the  morning  I  felt 
very  uneasy,  and  my  daughter  Mary  asked  me  what  the 
matter  was,  and  I  finally  took  her  and  told  her  how  that  I 
had  killed  the  man,  and  showed  her  where  1  had  put  bim, 
and  he  remained  there  till  10  o'clock  the  next  night:  when 
they  were  all  quiet,  then  I  put  a  rope  about  the  man,  and 
carried  bkn  out  and  lefl  him  in  the  lane.  I  can't  say  what 
has  become  of  the  money,  the  clothing,  or  any  thing  else 
of  the  man.  Mary  cried  and  went  on  when  I  told  her, 
and  she  said  it  would  not  have  happened  if  her  mother 
hdd  been  at  home.  I  put  the  bloody  sheet  and  things  all 
into  the  river.'' 

JOHN  JOHNSON. 
Takenthe26thofN6v.  1823. 

J.  HOPSON. 

ft 

Doctor  Gh'cthatn  commenced  summing  up.  He  con* 
tended  this  was  a  case  depending  entirely  upon  eiireum- 
stantial  evidence :  the  examination  must  be  thrown  aside» 
It  was  taken  under  circumstances  of  extreme  perturba* 
tion  in  the  prisoner.  He  had  not  the  benefit  of  counsel — 
had  just  been  to  see  the  dead  body— bad  touched  it.  Iii 
this  situation  he  is  brought  to  the  police  ofiice — ^ready^ 
to  confess  any  thing,  and  Willing  to  confess  every  thing 
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N!W  YORK,  to  sav^e  his  family.    The  examination  therefore  could  not 

'  be  depended  upon.     The   counsel   read   the   ^celebrated 

The  People   Yermont  case,    where  the  party  had  confe^ssed   himself 

Jt%tJ  8^i^*y  of  murder,  and  the  man  was  discovered  to  be  aliye, 

^  just  before   the  day  appointed  for  the  execution.     And  to 

show  the  dangerous  tendency  of  presumptive  evidence, 

the  EK>ctor  read  a  number  of  cases  in  the  appendix  to 

Phillips. 

Price.  Gentlemen,  we  have  a  great  responsibility  up- 
on us — we  are  to  pass  upon  the  life  and  death  of  a  fellow 
being — we  are  called  to  take  away  the  life  of  a  fellow 
being.  Need  I  remind  you  with  what  care  and  caution 
^  you  ought  to  proceed.  I  advert  to  it  to  admonish  you, 
that  unless  you  have  the  most  satisfactory  evidence  of  the 
prisoner's  guilt,  for  your  own  peace  here,  and  for  your 
security  hereafter,  you  will  not  take  away  this  man's  life 
without  the  most  satisfactory  evidence.  It  has  been  doubt* 
ted  by  many  great  men  whether  it  could  in  any  case  be 
taken  by  the  creature,  it  being  the  gift  of  the  Creator. 

The  counsel  adverted  to  the  fact  of  Johnson's  former 
good  character,  and  contended  it  was  against  the  nature 
of  things  for  a  man  to  plunge  into  the  depth  of  wickedness 
at  once — he  proceeds^by  degrees.  And  argued  the  improb- 
ability of  the  guilt  of  the  prisoner,  from  the  enormity  of  the 
crime. 

He  contended,  independent  of  the  examination,  there 
was  not  sufficient  evidence  to  convict.  Little  reliance 
could  be  placed  on  the  examination — it  was  no  doubt 
made  under  the  most  excruciating  agony.of  feeling — ^roade 
to  save  his  family — made  after  his  return  from  laying  his 
hand  upon  the  dead  body  of  the  man  charged  to  have  been 
^[nurdered.  He  referred  to  the  Vermont  case — it  was  no 
bug'bear,  no  man  ever  doubted  it. 
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The  counsel  then  attempted  to  show  a  discrepancy  be-  ^'W  YORK, 
fween  the  testimony  of  Young,   the   steward,   ana  Mr.     ^^_^^^^, 
Kip.     He  also  remarked  npoii  the  favorable  circumstance   The  People 
of  the  window  shutters  being  open,  and  concluded  no  man     j^iJ^, 
in  his  senses  would  commit  so  foul  a  crime  with  the  win- 
dow open.    He  also  remarked  upon  the  expression  used 
by  Johnson^  while  in  the  custody  of  Mr.  Hays,  at  the  ap- 
proach of  the  steward — "  It  scares  me." 

The  word  guilty  is  easy  pronounced,  but  its  effects 
are  irrevocable ;  for  let  it  not  be  whispered  to  you  that  if 
you  pronounce  him  guilty,  there  is  aught  can  save  him 
from  execution.  No,  gentlemen ;  I  say,  if  he  has  been 
guilty  of  the  murder  imputed,  he  has-committed  a  deed 
of  deep,  bloody,  and  unprovoked  malice,  meriting  all 
punishment.  If  he  be  guilty,  gentlemen,  he  has  by  this 
one  act  contradicted  a  life  of  excellence.  You  have  heard 
from  witnesses  you  cannot  discredit  that  his  past  life  has 
been  without  reproach.  It  is  not  in  the  course  of  nature 
thus  suddenly  to  plunge  into  guilt ;  it  is  the  work  of  time, 
and  no  man  ever  was  at  the  outset  an  accomplished  vil- 
lain. This  man  had  every  inducement  to  be  otherwise 
— a  good  character,  acquired  through  a  long  life ;  in  pos- 
session of  large  means,  with  a  wife  and  children  around 
him.  Would  he  have  thrown  from  him  all  these  blessings, 
his  peace  here  and  his  hopes  hereafter,  for  the  indulgence, 
at  such  hazard,  of  the  passion  of  avarice  ?  It  is  almost 
incredible.      The  counsel  then  went  on  to  comment  on  ^ 

the  evidence,  laying  particular  stress  on  the  fact  that  the 
two  men,  Jackson  and  Jerry,  said  to  have  been  in  John- 
son's house  at  the  same  time  with  the  deceased,  have  not 
been  called ;  no  account  has  been  givei>  of  them ;  no  assu- 
rance that,  reckless  villains  as  they  may  be,  they  have 
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N*w  YORK,  not  fled  with  the  consciousnem  of  gaiit  from  the  possO)!!!- 
ty  of  jpunUhmeni,  If  the  proof  were  urreekiible,  which  U 
io  ootf  thftt  ib«  deceased  was  murdered  ta  U&e.  prisoner^ 
jMHiee,  it  would  by  do  xMitfis  follow  that  the  prisoner  was 
the  murderer.  Then  as  to  identity,  it  is  one  of  the  moat 
difficult  cases  in  the  world  to  establish,  and  in  a  fiunous 
ease  frooi  Haveratraw,  tried  in  onr  old  city  hali,  was  dem- 
onstrated. Yet,  to  the  identity  of  Johnson  as  being  along- 
side the  sloop  on  Wednesday,  we  have  no  positive  evi- 
dence but  that  of  the  steward,  though  the  captain,  mate 
and  working  people  around  them,  had  no  recollection  of 
seeing  him.  He  had  never  seen  the  prisoner  before,  ne- 
ver spoken  to  him,  yet  be  identifies  him,  and  not  only 
identifies  his  person,  but  his  clothes,  and  not  only  his 
clothes  when  without,  but  when  covered  with  a  surtout. 
The  witness,  I  hope,  believed  that  he  stated^-but  if  he 
did,  it  only  shows  you,  gentlemen,  what  a  witness  may 
state  a;5  a  fact,  what  the  jury  would  find  it  difficult  to  re- 
ceive as  such. 

But  the  prisoner  has  confessed,  it  is  said:  confes- 
sions freely  made  are  the  highest  evidence — but  under 
threat  or  hope,  or  under  any  undue  excitement,  ought 
never  to  be  received.  But  what  was  his  condition  ?  Tom 
from  his  family  on  a  Sabbath  day,  thrust  into  a  loathsome 
prison,  his  wife  cast  into  the  same  prison^ — ^his  daughter, 
just  entering  into  life,  incarcerated  there  too — ^his  lilde 
boys  scattered,  God  only  knows  where.  After  passing 
two  nights,  thus  harrowed  in  heart  and  spirit,  he  is  taken 
to  the  hospital,  to  gratify  some  absurd  theory,  to  see  if  by 
his  touch,  the  dead  body  will  not  bleed  afresh!  .Thus 
harrowed,  thus  tortured,  he  is  carried  to  the  police  office, 
and  there  falling* on  bis  knees,  says  he  will  confess  all, 
confess  every  thing.     And  this  is  called  free  and  volun- 
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tary  confession  !    A  promise  of  reward,  however  trifling,  N»W  YORK, 
will  vitiate  any  confession,  and  yet  this   mighty  work-  ' 

ing  on  the  mind  is  tabe  held  £|s  not  affecting  this  case.  I  The  People 
do  not  refer  to  the  Vermont  case  as  a  bug-bear,  but  put  it  ^' 
solemnly  before  you.  as  an  instance  in  which  a  man 
confessed  himself  guilty  of  murder,  when  none  had  been 
committed.  Here  murder  has  been  committed,  but  the 
confession  is  possibly  not  less  false.  Here  I  commit  this 
cause,  gentlemen,  to  you.  I  ask  no  perjured  verdict  at 
your  hands — but,  as  you  are  accountable  beings,  if  you  en- 
tertahi  a  doubt,  I  invoice  the  benefit  of  it  on  the  side  of 
mer^  and  human  life. 

^tn  Maxwell  commenced  by  observing,  if  ever  there 
was  a  case  where  the  evidence  was  of  that  conclusive  na- 
ture that  left  no  doubt  in  favour  of  the  accused,  this  was 
one."  He  had  never  known  a  case  where  all  the  circum- 
stances so  harmonized.  It  might  be  true  that  innocent 
^men  had  suffered  ;  but  because  it  is  possible,  and  may  at 
some  time  or  other  have  occurred,  is  John  Johnson  to  em- 
brue  his  hand  in  the  blood«of  a  stranger  with  impunity  ? 
Is  Johnson  to  be  thought  innocent,  because  an  innocent 
inan  may  have  suffered  ? 

He  then  remarked,  the  jury  were  bound  to  judge  the  ^ 
case  according  to  law — that  the  throne  .of  mercy  was  not 
in  this  hall.  Here  we  are  bound  by  the  principles  of  law, 
and  in  accordance  to  them  we  must  decide.  •  The  execu- 
tive may  pardon,  if  the  object  is  thought  worthy  the  exer- 
cise of  this  power. 

He  then  remarked  upon  the  evidence :  'there  was  a  sing- 
ular consistency  in  the  testimony  of  all  the  witnesses.  The 
testimony  of  Young,  the  steward  of  the  sloop,  must  be 

Vol.  H.  49 
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N'W  YORK,  satisfactory  as  to  the  identity  of  the  prisoner — his  calling 
^^  *       *  at  the  sloop  on  Wednesday  and  Thursday,  and  what  took 
The  People   place  on  Sunday,  when  Johnson  was  arrested. 

V.  m 

Johnton.  He  replied  to  Mr.  Price^s  remarks  upon  Young's  testi- 
mony, and  upon  the  fact  that  the  window  shutter  of  John- 
son's bed  room  was  open  on  the  night  of  the  murder.  He 
observed  that  Mrs.  Johnson  had  gone  to  Newburgh,  and 
might  have  left  it  open,  or  that  perhaps  the  deceased,  be- 
ing a  stranger,  and  wanting  to  rise  early  in  the  morning, 
had  opened  it  himself. 

He  observed  the  confession  was  perfectly  free  and 
voluntary.  The  magistrate  testified  that  he  had  given 
him  all  and  more  than  -the  necessary  .caution.  The 
magistrate  indeed  had  to  restrain  him ;  to  such  an  extent 
bad  a  guilty  mind  been  operated  upon,  by  a  consciousness 
of  its  own  crimes.  The  fact  of  the  p^soner's  being  taken 
to,  and  touching  the  dead  body,  could  not  be  used  as  an 
argument  against  the  validity  of  the  examination.     If  he 

was  an  innocent  man  what  had  he  to  fear.    He  made  the 

« 

confession  just  rjead  without  any  advantage  being  taken 
of  his  situation ;   he   did  not  even  know  his  wife  and 

--daughter  were  in  gaol.  You,  gentlemen,  are  called  here 
under  the  solemnity  of  your  oaths,  to  do  justice  accord- 
ing to  law  and  evidence ;  and  if  those  laws  and  evidence, 
with  your  oaths,  require,  that  for  a  particular  crime  life 
shall  be  forfeited,  you  must  go  straight  on.  You  are 
not  here  to  legislate — not  to  exercise  the  prerogative  of 

'  mercy,  but  to  find  a  verdict  on  the  facts  detailed  before 
you.  (The  district  attorney  here  commented  upon  the 
arguments  used  by  the  prisoner's  counsel ;  and  then  ad- 
verted to  as  a  fact  that  could  not  be  explained,  but  to  the 
disadvantage  of  the  prisoner,  that  his  couDsel  had  not 
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called  to  exculpatn  him,  if  he  could  be  exculpated,  his  N'W  YORK, 
daughter,  the  witness,  of  all  others,  that  could  best  esta- 
blish his  innocence.)     For  the   prosecution  this  witness   ThePeopto 
could  not*  have  been   introduced,  without  violating  the     _  /^-     - 
feelings  which  belong  to  us  all  \  but  in  defence  of  a  father, 
her  filial  affection,  her  highest  obligation   would  have 
prompted  her  at  once  to  appear  as  her  father's  vindica- 
tor ;  it  is  happy  this   daughter  was  not  introduced ;  it 
would  have  led  to  a  scene  which  we  should  never  have 
forgotten.    As  to  the  effort  to  invalidate  the  testimony 
of  the  coloured  man,  because  he  and  Kip  differ  as  to  time  ; 
and  again  because  he  had  said  he  could  identify  the  clothes, 
though  prisoner  wore  a  surtout,  the  district  attorney  had 
examined  and  refuted  them. 

Hr.  Maxwell  here  went  into  a  particular  detail  of  the 
evidence,  and  concluded  by  remarking,  that  if  the  jurors 
of  our  country  were  to  disregard  testimony  of  such  a  charac- 
ter as  that  now  before  the  court,  there  was  no  safety  for  the 
lives  of  individuals.  If  strangers  coming  into  our  city  are  . 
to  be  inveigled  into  houses,  apparently  for  their  accommo- 
dation ;  and  when  in  the  house,  where  they  suppose  them- 
selves entitled  to  protection,  to  be  robbed  and  murdered/ 
there  could  be  no  security  for  life  or  property.* 

CHARGE   OF   THE    COURT. 

Edwards,  J.  Gentlemen  of  the  Jury — The  high 
and  responsible  duty  now  to  be  exercised  by  you,  is 
the  most  sacred  and   awful  that  a  fellow  citizen  can . 


*It  is  not'  pretended  that  I  have  given  even  an  outline  of  the  gentle- 
men's speeches — they  were  much  admired.  I  have  condensed  the  testi- 
mony of  witnesses,  and  the  speeches  of  counsel,  in  this  memorable  case, 
JLB  much  as  possible. 


1 


V. 

Johnson. 
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N'W  YORK,  be  compelled  to  perforin.  It  is  a  duty  of  the  greater  im- 
^^^\^  '  portance  to  society,  and  which  is  necessary  to  be  exercised 

The  People  for  their  protection  and  safety.  You  must  be  so  impress- 
ed with  this  feeling  as  to  make  it  unnecessary*  for  me  to 
remark  any  farther  upon  it.  You  are  called  to  pass  upon 
the  life  of  a  fellow  being.  You  must  decide  between  the 
people  of  the  state  of  New  York  and  John  Johnson,  the 
prisoner  at  the  bar.  You  are  called  upon  to  pass  accord- 
ing to  the  evidence  before  you,  devested  of  any  thing  you 
may  have  heard  out  of  doors. 

His  Hon.  then  detailed  the  evidence  to  the  jury.  On 
Saturday  the  23d  of  November,  a  man  was  found  in  Cuy- 
ler's  Alley,  by  Mr.  Miller,  the  watchman;  the  situation 
and  circumstances  of  the  body  were  such  as  to  induce  a 
well-grounded  belief  the  man  had  been  murdered.  The 
particular  state  of  the,  body  and  circumstances  of  it  (here 
the  judge  stated  the  particulars  of  the  evidence.) — ^The 
body  was  watched  by  Mr.  Miller  until  the  Coroner  was' 
Sent  for,  when  it  was  removed  to  the  hospital,  where  it 
was  seen  by  Mrs.  Day,  Young  the  steward,  and  others — 
they  recognized  the  body  to  be  James  Murray,  who  had 
just  arrived  in  the  sloop  Fulton,  from  Boston,  and  was  at 
the  sloop  on  Thursday  jn  good  health.  It  is  certain  he 
was  murdered :  the  next  inquiry  is,  who  is  the  murderer  ? 
It  appears  by  the  testimony  of  Young,  the  steward,  that 
Johnson  came  to  the  sloop  on  Wednesday  and  talked  to 
Murray,  and  came  again  on  Thursday,  and  he  and  Mur- 
ray took  away  the  trunk  of  the  latter.  It  also  appears 
that  Mr.  Kip  carried  ^ihe  trunk  to  Johnson's  house,  which 
was  the  last  place  the  deceased  was  seen  at  alive.  (Here 
his  honor  stated  the  testimony  in  relation  to  the  bloody 
clothes  found  in  the  house,  the  clothing  found  behind  the 
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wood  pile,  and  the  testimony  of  Mr.  Homan  and  others,.  N»w  YORK, 
police  officers.)  -  ^.^ij^* 

It  is  your  duty,  gentlemen,  in  a  case  of  this  kind,  to  xhc  People 
make  every  reasonable  allowance,  and  put  upon  the  -  ,^' 
transactions,  as  they  have  been  disclosed,  the  most  favour- 
able  constructions  that  can  in  any  way  benefit  the  pris- 
oner. It  is  your  duty  in  considering  the  case,  to  test 
the  witnesses,  to  test  their  accuracy,  to  give  every  cir- 
cumstance in  favour  of  the  prisoner  as  much  weight  as 
in  your  judgment  it  ought  to  receive.  In  order  to  the 
clear  understanding  of  this  case,  I  will  read  to  you  the 
first  examination^  at  the  police  office.  (Here  the  judge 
read  the  first  examination  of  the  prisoner,  commenting 
upon,  and  explaining  it  to  the  jury.) — With  respect  to  the 
last  examination,  the  law  is,  that  if  it  was  made  under 
any  threats  or  promises  whatever,  it  cannot  be  received  in 
evidence.  In  this  examination  it  does  not  appear  that  any 
threat  or  hopes  were  held  out  to  the  prisoner.  But,  how- 
ever, should  you  think  that  he  made  this  confession  under 
any  frenzy  of  mind,  from  the  effects  of  guilt,  and  anguish, 
and  sufferings  which  he  could  no  longer  endure,  then  it  is 
admissible  in  evidence  against  the  prisoner,  and  is  entitled 
to  full  credit. 

I  do  not  know  that  it  is  my  duty,  or  that  it  is  necessary 
for  me  to  enter  more  fully  into  the  testimony. 

In  the  close  of  my  remarks,  I  shall  observe,  that  on 
the  one  hand  you  have  the  life  of  a  fellow  being  in  your 
hands,  and  on  the  other  you  have  a  community  to  pro- 
tect. Your  course  must  necessarily  be  straight  forward. 
You  cannot  turn  [either  to  the  right  or  to  the  leff,  with- 
out doing  great  injustice  to  the  prisoner,  on  the  one  handy 
and  to  the  community,  on  the  other.  You  will,  when 
you  retire  from  these   benches,  take  the  subject  into  your 
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li'W  YORl^,  consideration,  and  report  the  matters  as  you  find  ihem, 
'        *  under  all  the  circumstances  of  the  case. 

The  People  With  respect  to  mercy,  gentlemen,  this  is  not  the  mercy- 
Johason.  s^^^*  That  attribute  is  in  the  hands  of  the  executive.  If 
he  is  a  proper  subject  for  mercy^  it  res(s  with  the  executlTe 
to  extend  it.  Your  duty,  gentlemen,  is  to  say  whether  the 
prisoner  at  the  bar  is  or  not  guilty  of  the  murder  laid  to  his 
charge.  With  these  remarks,  gentlemen,  I  submit  the 
case  to  your  consideration. 

The  jury  then  retired,  and  in  about  ten  minutes,  viz : 
at  a  quarter  after  two  o'clock  in  the  morning,  returned 
with  a  verdict  of  GUILTY.    He  was  executed. 


OYER  AND  TERMINER. 

NEW  YORK,   MARCH,  1824. 
The  People     ] 

^  Th«   dying  V.    ^  MURDER. 

•f"X°m«r  J<*"^'  Anderson.  J 

idered  may  be 

:givcn  in  evi-  Present — Hon.  Ogden  Edwards,  Cir.  Judge,  1 

4ience    when  Hon.  Richard  Riker,  Recorder,        1  Justices 

Tf^^  r"^\'  *  Aldermen  King,  Parker  and  f  of  O.  &  T. 

full  belief  that  n^^Lu*  ) 

he   will     not        .^  „  ^.      .       poughty,  ,  ^       ,  J 

survive.  Moxwell,  District  Attorney,  Counsel  for  the  people. 

they  may  be  •'•  ^-  Wpman  and  Francis  A,  Blake,  Esqrs.,  Counsel 
received  when  for  the  prisoner. 

there     is     a 

faint  and  ling-  The  following  persons  were  called  and  sworn  as  a  pet- 
recovery'^by  ^^^  j^^y  • — Benjamin  Armitage,  James  De  Forrest,  John- 

■the  sufferer.  (See  note  p.  398.)  A.  was  stabbed  with  a  dagger  in  the  evening,  and  the 
next  morning  (he  being  very  low  and  could  hardly  speak)  his  affidavit  was  taken,whero- 
in  he  stated,  that  B.  stabbed  him.  He  was  then  taken  to  the  hospital,  and  died  in  nine 
days.  It  was  held  the  affidavit  could  not  be  read  as  the  dying  declaration  of  A.  no  eri- 
dehce  being  offered  that  induced  a  belief  that  he  was  mortally  certain  he  would  not  sur* 
yive.  The  Court,  and  not  the  jury,  are  to  decide  upon  the  admissibility  of  dying  de- 
clarations. 
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Downs,  James  L.  Bleecker,   Henry  WcBtervelt,  Martin  N'W  YORK, 
Haverstraw,  Joseph  Harrington,  Elias  R.  Rabbit,  Samuel  ^^^""^^  *®®*- 
Norswothy,  Charles  Potsley,  Lewis  Van  Antwerp,  Benja-    The  Peopk 
min  Stagg. 


▼. 

Anderion. 


Mr.  Maxwell  opened  the  case  to  the  jury.  Gentlemen — 
The  prisoner  is  indicted  for  the  crime  of  murder,  and  I  am 
apprehensive  that  the  testimony  will  be  of  such  a  char- 
acter as  to  put  beyond  a  reasonable  doubt  his  guilt  of 
this  felony.  The  circumstances  attending  it  were  de- 
liberate, cool  and  calculating  on  the  part  of  the  prisoner, 
to  deprive  the  deceased  of  his  life.  He  is  indicted  for  the  mur- 
der of  James  Brister,  a  coloured  man  who  kept  an  oyster 
stand  in  the  Bowery,  against  whom  he  was  at  enmity,  on 
account  of  an  intimacy  which  he  suspected  existed  between 
the  deceased  and  his  wife.  On  the  28th  of  October,  in  the 
evening,  the  deceased  was  passing  along  the  Bowery, 
when  he  heard  some  person  behind  cry  ouj,  "  Brister,  Bris- 
ter,"  and  in  a  moment  he  felt  the  thrust  of  \i  dagger  or  a 
knife  in  the  left  side  of  the  breast,  which  occasioned  his 
death.  The  prisoner  attempted  to  repeat  the  blow ;  the 
deceased  fled,  pursued  by  the  prisoner.  The  unfortunate 
man  having  received  this  wound  went  to  the  place  where 
he  lived.  Dr.  Frumel  was  immediately  sent  for — he  at- 
tended the  man  at  the  time ;  he  was  in  the  greatest  agita- 
tion, and  was  under  (he  full  expectation  the  wound  would 
occasion  his  death.  At  that  time  he  stated  the  name  of 
the  man  who  had  given  him  the  wound,  and  continued  to 
repeat  the  declaration  that  Anderson  was  the  man,  both  at 
home  and  at  the  police  office. 

Anderson  was  arrested  on  the  following  day.  He  de- 
nied that  he  had  been  in  the  Bowery,  and  that  he  had 
given  the  wound  to  the  deceased.    Search  was  however 
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N'W  YORK,  made  at  Anderson's  house,  and  in  the  bed  was  found,  un- 
^^^^.^^^^    der  the  pillow,  a  dagger,   which  I  now  produce  before 

The  People  you,  and  with  which  the  wound  must  have  been  inflicted. 
Anderso  These,  gentlemen,  are  the  circumstances  of  the  case. — 
tfyou  shall:  believe  that  the  prisoner  at  the  bar  is  the 
party  who  inflicted  the  wound — if  you  shall  believe  that 
he  had  the  malice  which  is  either  expressed  .or  implied 
by  the  law,  and  if  you  shall  believe  that  Brister  died  of 
the  wound,  then,  gentlemen,  you  can  have  no  difficulty  at 
all.  But  it  is  my  duty,  gentlemen,  to  direct  the  attention 
of  the  court  and  jury  to  the  jproper  principles  df  the  law, 
by  which  the  distinction  between  murder  and  manslaugh- 
ter is  broadly  and  distinctly  drawn.  (Here  the  prosecu- 
tor read  from  1  East.  P.  C.  214.  224.  234.  approved  au- 
thorities of  criminal  law,  the  usual  definition  of  murder, 
the  testimony  necessary  to  constitute  it,  and  the  distinc- 
tions between  murder  and  manslaugl^ter,  Jkc)  I  have 
now,  gentleman,  read  to  you  the  law  to  which  I  wish  you 
to  direct  your  attention.  You,  gentlemen,  are  constituted 
by  the  law,  the  judges  as  well  of  that  law  as  of  the  fact. 
For  the  present  I  shall  content  myself  with  the  statement 
I  have  made  of  the  law  and  of  the  fact,  and  will  produce 
to  you  the  testimony,  to  which  I  'invite  your  consideration. 


E  VI DENCB 


Doctor  Marinus  Willett,  Jun.  was  the  first  witness  sworn.  He  is  a 
surgeon  in  the  hospital.  The  wounded  body  of  the  deceased  was  brought 
to  the  hospital  on  the  30th  of  September,  1623,  and  died  on  the  9th  of 
October.  He~  described  the  wound,  which  was  on  the  lefl  side ;  the 
dagger  passed  through  the  skin,  passed  through  the  membranes  round 
the  heart,  grazed  the  lower  part  of  the  heart,  and  terminated  in  the  liver, 
and  corresponded  with  the  instrument  now  in  Court, which  is  the  same  with 
which  he  measured  the  wound  at  the  time.  That  wound  was  enough 
to  haye  produced  his  death.    That  wound  was  the  cause  of  his  death. 
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Cross-examined.    An  inflamm(|,tion  of  the  membranes  of  the  heart  N'W  YORK* 
may  arise  from  other  causes ;  but  in  this  instance  it  was  caused  by  March)  18d4. 
the  wound.    Could  not  perceive  how  a  fall  should  have  produced     v^^v^^^ 
such  an  inflammation.    There  was  evidence  of  great  disease  about    y^^  PeoDte 
the  liver,  which  might  ultimately  have  killed  him.  ^ 

William  Sutliff  testified  that  he  is  a  city  watchman.  The  prise-  Anderson 
ner  at  the  bar  was  brought  into  the  watch-house,  about  the  last  of 
September,  by  another  watchman,  and  witness  brought  him  down 
to  the  police.  The  key  [now  in  Court]  was  found  on  the  prisoner. 
Witness  went  to  prisoner's  house  in  Orange-street,  and  found  a!  bed 
and  a  chest.  The  key  unlocked  the  chest.  When  the  prisoner 
was  in  his  custody,  he  denied  having  stabbed  the. deceased,  or 
knowing  any  thing  about  him. 

John  Trenchard  testified,  that  he  is  one  of  the  city  watch,  and  ar- 
rested the  prisoner  in  Orange-street,  in  a  house  where  he  was 
found  in  bed.  A  dagger  (the  same  now  in  Court)  was  found  ui^der 
his  bed,  alongside  of  the  chest  which  the  key  fitted.  The  bed  lay 
on  the  floor.  When  arrested,  witness  denied  having  stabbed  de- 
ceased. He  took  him  to  the  bouse  of  the  man  who  was  stabbed, 
where  prisoner  asked  Brister  what  he  was  going  to  send  him.  to 
prison' fori  Brister  replied,  "  because  you  have  stabbed  me  with  a 
dagger."  Prisoner  replied,  "  Do  you  say  I  stabbed  youT'  "  Yes," 
said  the  deceased,  "  you  are  the  identical  man,  and  I  will  take  my 
oath  of  it."  [Blake  objected  to  this  testimony,  as  being  an  indirect 
way  of  availing  himself  of  the  assertions  of  the  deceased.  Maxwell 
said  he  was  only  showing  the  conversation  between  prisoner  and 
deceased.]  The  dagger  was  concealed  under  the  head  of  the  bed 
on  which  he  lay.  The  dagger  now  in  Court  is  the  same — saw  no 
-blood  on  it  then. 

Cross-exaynined.  When  he  arrived  at  the  house  of  the  deceased, 
he  appeared  to  be  badly  wounded.  He  spoke  feebly — and  it  was 
supposed  that  his  wound  was  mortal.  When  he  charged  the  deed 
on  the  prisoner,  he  did  so  without  anger,  and  with  great  mildness. 
Prisoner  was  cross  and  angry.     Sutliff  found  the  dagger. 

Suthff,  called  again. — He  found  the  dagger  in  the  sheath;  the 
same  as  now  in  court ;  there  were  spots  on  it,  which  he  thought 
were  made  by  blood. 

Michael  Riley  (black). — The  deceased  lived  in  the  house  with 
him.  He  has  known  the  prisoner  for  some  time,  and  a  quarrel  had 
existed  between  prisoner  and  deceased  for  about  eighteen  months. 
Prisoner  told  witness,  in  Pearl-street,  about  eighteen  months  ago, 
that  he  meant  to  have  satisfaction  out  of  Brister,  and  then  he  did  not 
'care  what  became  of  him.  The  quarrel  was  in  relation  to  some  wo- 
man. Prisoner  told  witness  that  he  thought  Brister  kept  his  wife. 
Witness  was  not  at  home  when  deceased  was  wounded — heard  of 
it  in  about  half  an  hour,  when  he  saw  deceased.  Witness  had  in- 
formed deceased  of  prisoner's  threat.  Had  known  the  deceased  two 
or  three  years,  and  the  prisoner  eight  or  nine  years. 

Cross-examined. — Witness  had  never  been  treated  ill  by  the 
prisoner,  but  his  character  was  bad.  He  used  to  abuse  his  family, 
and  beat  his  wife.    He  has  a  bad  temper.     Has  had  no  quarrej  ^ 

with  him,  and  is  his  friend. 

Vot.  II.  50 
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K'W  YORK.       Smith  Ocutt  ^Police  Justice,}  testified,  that  he  went  to  the  hoose 

March,   1824.  of  the  prisoner  on  the  evening  after  the  man  waff  stabbed,  and  was 

y_^~  j'^^^     present  when  the  dagger  was  found  under  the  head  of  the  bed, 

Th     Pe  nle'  "^^^^^  ^^'  against  the  chest  which  was  opened  by  the  key  ^utlifiT 

^       had  taken  from  the  prisoner.     The  key  and  dagger  are  the  saoae. 

Anil   '  n         ^^^  hare  been  kept  -in  the  police  office.    He  took  the  key  from 

Sutliff,  who  took  it  from  prisoner  in  Bridewell. 

Sutliffy  called  again. — He  saw  prisoner  unlock  the  cheat  widt 
that  key. 

Ja^nes  Bbpson,  Police  Magistrate. — The  examination  [produced 
now  by  Maxwell]  was  taken  by  witness,  after  cautioning  prisoner, 
and  advising  him  to  send  for  coun8el,.which  he  did.  Witness  tokl 
him  he  need  not  confess  any  thing  unless  he  chose  to  do  so.  [Wit- 
ness always  gives  this  caution  in  important  cases.]  ,  The  examina- 
tion was  taken  on  the  10th  day  of  October,  the  day  after  Brister 
died.  [The  examination  was  then  read.]  From  this  document  U 
appeared  that  the  prisoner  is  a  native  of  Africa — was  brought  to 
St  Domingo  when  young — was  a  young  man  when  the  troubles . 
broke  out.  Acknowledged  the  chest,  key.  bed  and  dagger — had 
kept  the  dagger  among  the  rubbish^  n  his  chest — took  it  out  on  the 
Sunday  before  the  affair — put  it  under  his  bed  on  the  night  in  which 
Brister  was  stabbed — had  had  a  quarrel  with  Brister  about  his 
wife.  On  the  evening  on  which  Brister  was  stabbed,  prisoner  met 
him  walking  arm-in-arm  with  his  wife.  They  came  out  of  a  cellar 
together — as  prisoner  approached,  his  wife  shoved  deceased  off— he 
went  to  the  side  of  the  street,  took  up  a  brick-bat,  and  made  ma 
though  he  would  throw  it  at  him.  Prisoner  did  no  more  than  to 
defend  himself. 

Riley f  called  again. — Produced  the  bloody  clothes  winch  deceas- 
ed had  on  when  he  was  stabbed.  [The  hole  in  the  vest  correspond- 
ed with  the  size  of  the  dagger,  and  the  place  of  the  wound.]  [Max- 
well was  proceeding  to  examine  him  as  to  the  declarations  of  the 
deceased.  Blake  objected,  and  read  from  Phillips'  Evidence,  p. 
200.,  and  Pleas  of  the  Crown,  1st  East,  p.  353.,  to  show  that  the  de- 
clarations of  a  person  deceased  are  not  to  be  taken  in  testimony, 
unless  the  wounded  person  is  fully  aware  of  his  situation,  and  prob- 
able and  speedy  death.  Maxwell  referred  to  Uadburn's  case,  1st 
Leach's  Crown  Law,  p.  458.,  which  he  contended  at  once  did  away 
all  di^culty.  In  this  case,  the  wound  was  inflicted  on  the  29th  of 
May,  and  she  (Hannah  Morgan)  went  to  the  public  officer  on  the 
8th  of  June,  and  gave  information.  &c.  and  died  in  July  j  and  when 
her  testimony  was  taken,  it  did  not  appear  a&  though  she  was  a  dy- 
ing woman.  On  the  trial  of  the  perpetrator,  the  same  objection 
was  taken,  as  is  now  raised,  but  was  overruled  by  the  Judge.  The 
question  was  carried  up,  and  the  decision  of  the  Judge  was  con- 
firmed by  the  whole  eleven  Judges — Lord  Mansfield  being  absent.] 
The  examination  was  continued.  Witness  watched  with  deceased 
that  night,  and  deceased,  while  in  bed,  told  him  that  he  did  not 
think  he  should  ever  recover.  Complained  of  being  in  much  pain, 
and  spoke  as  though  he  expected  he  should  not  recover;  and 
when  he  got  to  the  hospital  he  told  witness  (three  days  after)  that 
he  was  certain  he  should  not  now  recover.  [Blake  again"  object- 
ed to  puttin*  the  question  respecting  the  declaration  of  the  de- 
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ceased,  as  to  the  person  who  had  stabbed  him,  and  argued  the  point.  N'W  YORK, 
Maxwell  replied,  and  dwelt  upon  various  aaihorities,  which  he    March,  182-1. « 
quoted.    Blake  replied,  and  Maxwell  rejoined.    Wyman  obserred,      v.^^'n^*^^ 
that  as  it  was  an  important  question,  which  does  not  appear  to  have    rpu    PaqdIa 
been  decided  in  this  country,  he  thought  the  Court  should  reserve  ^ 

the  point,  that  they  might  avail  themselves  of  the  benefit  of  it,  AndeMOH 
hereader.  The  Court  decided,  that  the  declaration  of  the  deceased, 
lifter  he  had  told  the  witness  that  he  could  not  recover,  must  be  re- 
ceived as  proper  testimony.]  The  examination  proceeded.  Whea 
fit  the  hospital  about^  three  days  after  the  deceased  was  stabbed,  he 
said  he  should  die,  and  he  laid  his  death  to  the  wound.  And  he 
told  witnes  before  he  went  to  the  hospital,  and  afterwards,  after  the 
above  declaration,  that  he  was  stabbed  by  James  Anderson,  the 
prisoner  at  the  bar.  He  always  told  the  same  story,  and  was  pos- 
itive. When  asked  if  he  was  trying  to  do  any  thing  for  himself, 
he  said — "  Yes :  he  was  trying  to  make  his  peace." 

Cross-examindd. — Has  hearc}^  deceased  say,  that  if  Anderson  in- 
terfered with  him,  he  would  flog  him.  [An  abortive  attempt  was 
made  to  set  aside  the  testimony  of  this  witness,  on  the  ground  that 
he  was  born  in  Virginia,  and  that  all  blacks  are  there  born  slaves : 
and  consequently  the  presumption  is,  that  he  is  a  slave.  Witness 
testified  that  he  was  born  free — never  was  a  slave.  Maxwell  de- 
nied that  all  blacks  were  Lorn  slaves  in  Virginia,  but  he  hoped  that 
we  were  not  trying  this  case  by  the  laws  of  Virginia.  The  Court 
overruled  the  objection.] 

Mr.  Ovuttf  called  again  ;  took  the  affidavit  of  deceased,  on  the 
morning  after  he  was  stabbed,  which  was  the  29th  of  September, 
Spoke  low  and  feeble — said  he  thought  the  dagger  penetrated  tlie 
back-bone. 

Maxwell  now  moved  to  read  the  affidavit  of  the  deceased.  The 
testimony  of  Riley  shows  that  deceased  was  apprehensive  that  he 
should  not  live,  the  night  before. 

OvttU  called  again  by  the  Court. — Deceased  was  formally  sworn, 
and  appeared  perfectly  calm,  collected,  and  in  his  right  mind. 

Riletf  examined  again  as  to  the  situation  of  his  mind.  Perfectly 
calm,  and  in  the  possession  of  all  his  senses. 

Tre^ichard  testified  to  the  same. 

Mr.  Stevens,' {CXtixV.  of  the  Police,)  testified  that  he  accompanied 
Mr.  Ovutt  to  take  the  deposition.  Witness  wrote  down  the  depo- 
sition, and  read  it  pver  to  the  deceased,  who  -^as  calm  and' collec- 
ted, and  in  his  right  mind.  Thinks  the  deceased  spoke  of  the  wound 
as  a  mortal  one,  but  does  not  recollect  the  words  used. 

Here  the  case  for  the  prosecution  was  rested. 

Mr.  Wyman  for  the  prisoner,  opened  the  defence,  and  contend- 
ed, generally,  that  the  Attorney  for  the  prosecution  had  failed  fn 
sustaining  the  indictment.  The  testimony  which  he  had  introduced 
was  circumstantial  and  inconclusive.  But  in  order  not  only  to 
make  the  innocence  of  the  prisoner  highly  probable,  and  indeed 
morally  certain,  his  counsel  would  be  able  to  satisfy  the  jury  that  he 
has  hitherto  sustained  a  fair  and  good  character ;  that  his  conduct 
has  been  very  correct,  as  will  be  testified  by  a  number  of  persons 
who  have  been  acquainted  with  him  for  sfome  years.  I  do  not,  said 
"Mr.  W.  know  that  wc  can  produce  any  evidence  as  to  what  Ims 
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NnV  YORE,  been  proved  by  the  witnesses  for  the  prosecution.    But  it  will  ap- 

*  March,   1624.  pear  that  at  seven  o'clock  he  was  in  the  house  of  one  of  his  friends, 

{_^-y-^_i      whence  he  went  to  the  house  of  another,  by  whom  he  was  accom- 

The  People    P*nied  to  that  of  a  third.    At  ten  o'clock  he  went  home  and  went  to 

^  bed ;  and  the  inhabitants  of  the  house  saw  nothing  more  than  usnal 

Anderson       *"  ^**  deportment.    We  will  now  submit  to  you  gentleman,  to  see 

whether  or  not  the  prisoner  is  guilty.    The  Court  will  lay  down 

the  law  to  you,  and  you  will  then  be  enabled  to  judge  both  of  the 

law  and  the  fact. 

Mr.  Sutliff^wsis  called  again,  and  thinks  tha  dirk,  as  it  now  ap- 
pears in  Court,  looks  exactly  as  it  did  when  it  was  found. 

WUli4im  Taylor  (black) — heard  of  this  unfortunate  affair  next 
morning.  In  the  first  place,  prisoner  came  to  his  house  about  seven 
o'clock  the  night  before — returned  again  about  8,  .and  went  away 
about  9 ;  clock  struck  just  as  he  went  away.  Lives  at  No.  I  Spruce- 
street — said  he  would  go  home  and  go  to  bed.  Has  known  prisoner 
10  or  12  years.  All  he  ever  saw  of  him,  believes  he  is  an  honest 
,    man,  and  of  good  principles. 

William  Oordon,  (black) — heard  of  the  affair  next  morning— 
itras  at  Taylor's  that  night,  and  went  out  when  the  clock  struck  9, 
and  walked  into  Chatham  street — stopped  sometime — talked  at  the 
gate ;  prisoner  wanted  witness  to  go  home  with  him — did  not  go  with 
him,  as  it  would  be  out  of  his  way.  Prisoner  then  said  he  would  go 
home  and  go  to  bed.  Witness  went  back  to  Taylor's  ;  from  thenee 
went  home,  when  it  was  near  10  o'clock.  Prisoner  was  lame: 
there  had  been  a  corn  on  his  toe  which  he  had  cut,  and  it  preyented 
his  walking. 

Cross-examined  by  Maxircll.  Is  a  married  man,  and  lives  at  No. 
9  Warren-street.  Had  been  at  prisoner's  house  in  Orange-street 
Prisoner  wanted  witness  to  go  to  Church  with  him.  Prisoner  said 
liothing  about  Bristcr  that  night.  About  a  week  before,  prisoner 
told  him  that  he  had  put  Brister  in  prison  once,  on  account  of  his 
wife»  and  he  intended  to  pay  no  more  attention  to  him.  The  first 
he  ever  heard  of  the  intimacy  between  Bristcr  and  Anderson's 
wife,  was  at  the  door  of  Anderson's  house,  about  two  or  three  months 
before  this  affair.  Blister  came  up  to  Anderson's  door — Anderson 
ordered  him  away — Brister  laughed  at  prisoner — mocked  him  about 
his  wife ;  and  said  he  would  slam  him  to  pieces.  Had  been  at 
prisoner's  house  in  Orange-street  but  once — prisoner  had  a  dagger, 
which  he  said  Gen.  Yates  gave  him.  He  kept  it  under  his  bed — 
sometimes  sticking  up  in  his  house.'  Never  heard  him  threaten  to 
use  it,  but  said  he' would  have  satisfaction  of  him  bylaw.  This 
was  when  prisoner  found  his  wife  in  deceased's  apartment,  pretty 
i^ar  a  year  since.  Has  heard  deceased  boast  of  his  intimacy  with 
prisoner's  wife.  Prisoner  is  a  fine  hearted  man,  yet  rash  and  quick, 
but  can  be  easily  calmed.     Brister  pretended  to  be  a  religious  man. 

Ann  Bi7igs,  (coloured  woman,)  with  whom  prisoner  boarded.  He 
came  home  a  little  past  10  o'clock,  and  went  to  bed.  She  saw 
nothing  unusual  in  his  appearance.  He  was  not  intoxicated,  though 
in  the  habit  of  being  so.  When  the  watchmen  came,  she  went  up 
stairs  with  them ;  this  was  about  three  quarters  of  an  hour  after  he 
came  home.  Never  heard  him  speak  of  a  dagger,  nor  did  she  know 
that  he  kept  one.     He  had  told  her  that  he  was  a  married  man.  but 
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did  not  live  with  his  wife,  because  she  was  dissatisfied  with  him. —  N'W  YORK, 
Has  seen  himqaarrel  with  his  wife,  and  strike  her.  Is  a  quick  tern-  March,  1894/ 
pered  and  violent  man,  when  in  a  passion.  -u#*v^^^ 

T%amas  Chatterton.    Had  known  the  prisoner  for  four  or  five  rpj^^     Peooltf 
years,  as  a  boot  black  in  his  neighbourhood.    He  was  considered  a  ^ 

civil,  industrious  man.    Never  had  head  any  thing  against  him. 

Dr.  Prancis  U.  Johnson.  Knows  the  prisoner,  who  served  him 
about  18  months,  in  1821  and  1822,  as  a  servant;  he  was  a  faithful, 
honest,  and  good  one.  Has  not  known  him  since,  but  then  con- 
sidered him  an  honest  man.  Saw  no  bad  temper :  on  the  contrary, 
he  was  good  natured  and  obliging. 

lAonard  Badgers. — had  known  the  prisoner  for  10  years,  and  as 
faras  he  knew,  he  was  an  honest,  good  kind  of  a  man.  Prisoner  had 
followed  the  sea  a  good  deal — had  often  bought  goods  of  him ;  and 
when  he  trusted Jiim,  he  would  always  come  and  pay  him  when  he 
returned.  He  had  made  a  good  deal  of  money  at  one  time  and 
another,  and  formerly  had  put  money  into  his  hands  to  keep  for  him. 

Isaac  Babbitt — had  known  the  prisoner  five  or  six  years,  and  his 
character  as  far  as  he  knew,  was  very  good.  Witness  was  a  clerk 
to  Mr.  Rodgers  during  the  time  mentioned  in  the  testimony  of 
Mr.  R. 

Isaac  Kipp—hvA  known  the  prisoner  five  or  six  years,*  as  an  hon- 
est, industrious  man.  Prisoner's  ^shop  had  been  nearly  opposite  to 
witness's  residence.  Never  heard  of  any  of  his  violence,  except 
something  about  his  wife. 

• 

Mr.  Wyman  remarked,  that  they  had  many  witnesses 
Biil)p<£naed  to  testify  to  the  same  point,  wlio  (on  calling,) 
did  not  appear  to  be  in  court.  He  had  beard,  however, 
that  Mr.  Maxwell,  (the  prosecuting  Attorney,)  had  known 
the  prisoner,  and,  if  that  gentleman  had  no  objection,  he 
would  request  him  to  be  sworn.  Mr.  M.  said  he  had  no 
objection,  and 

Hugh  Maxwell,  Esq.  was  sworn.— He  had  known  the  prisoner 
some  five  years  since,  and  employed  him  as  a  boot-black — he  then 
bore  the  character  of  a  sober,  honest,  industrious  man. 

Dr.  Willett  was  called  again,  to  examine  the  rent  in  the  vest. 
The  vest  was  put  on  by  the  witness,  (Riley,)  and  the  doctor  examin- 
ed the  situation  of  the  hole ;  he  said  it  must  have  been  pretty  nigh 
the  spot  where  the  deceased  was  stabbed.  ' 

By  the  Court. — We  tliink  the  deceased  was  pretty  well  con- 
vinced when  he  came  into  the  hospital,  that  he  should  not  recover. 
Within  one  or  two  days  of  his  decease,  he  was  informed  that  his  case 
was  hopeless,  but  he  was  in  great  distress,  and  probably  not  in  his 
right  mind.  His  sufferings  were  very  great.  His  impression  is, 
that  deceased  told  him  he  had  been  stabbed,  but  is  not  certain.  His 
mind  good,  and  he  was  perfectly  himself  for  five  or  six  days  aAerhe 
arrived  at  the  hospital.     He  was  spoken  to  about  being  prepared  to 
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N*W  YORK,  render  his  final  Account,  and  he  listened  with  dome  atUntion.    It 

March,  1824.   is  the  impression  that  deceased  did  mention  the  nanne  of  the  person 

^^^1.^^— ^.      who  stabbed  him,  but  does  not  recollect  it.     He  did  not  question 

The      PeoDle  ^'™  particularly.     He  does  not  think  that  deceased  apprehended 

^     deatii  so  much  from  his  sufferings,  at  first,  as  from  the  knowled^ 

of  the  depth  of  the  wound. 

Jiiley,  called  again.  The  deceased  was  a  younger,  and  a  strong- 
er man  than  the  prisoner. 

Jokn  N.  Adriance — testified  to  the  good  character  of  the  prisoner 
for  fire  or  six  years.  Nevejr  knew  but  that  his  disposition  waa  mild. 
Appeared  to  show  a  great  deal  of  affection  for  his  wife. 

Tkomas  Carpenter — lives  in  the  neighbourhood,  and  confirmed 
the  above— never  saw  any  thing  as  to  the  tiouble  with  his  wife,  al- 
though he  had  heard  of  it. 

Eliska  MorriU — kne^  the  prisoner  as  much  as  eight  or  ten  years 
ago,  in  Nassau-street,  and  confirmed  his  good  character. 

Noah  Wetinaret  Super intei^dent  of  the  Hospital.  The  deceased 
was  admitted,  like  others,  into  the  hospital.  Witness  visited  him 
as  he  did  other  patients.  The  case  was  a  critical  one ;  but  witness 
does  not  recollect  that  deceased  was  particularly  apprehensive 
about  his  situation. 

The  coonsel  for  the  prisoBer  here  rested  his  defence ; 
«nd 

Maxwell  then  renewed  his  application  to  rea4  the 
affidavit  of  the  deceased.  And,  after  considerable  delib- 
eration, 

The  Court  delivered  its  opinion  at  length,  and  went 
into  a  close  examination  of  the  testimony  bearing .  upoB 
this  point. 

Edivards  J.  There  can  be  no  doubt  as  to  the  law  upon 
this  subject,  where  the  testimony  of  the  deoeassd  is  taken 
under  a  strong  belief  that  his  case  is  hopeless,  and  that  he 
is  soon  to  appear  before  his  Maker;  nor  should  it  be  ex- 
cluded in  all  cases,  where  there  was  a  faint  and  lingering 
hope  of  a  recovery.*     But  in  the  present  case,  the  deposi- 

*1.  It  has  been  repeatedly  decided  that  the  dying  declarations  of 
a  person  mortally  vi^ounded,  who  is  conscious  of  approaching  disso- 
lution, are  to  be  received,  whether  he  expresses  his  belief  that  be 
will  survive  or  not.  2  Leach,  563.  1  East.  P.  C.  353.  1  Chit. 
C.  L.  p.  464.  The  situation  of  the  deceased  may  be  such  after 
a  wound  given,  as  to  incapacitate  him  for  conversation  to  the 
extent  necessary  to  express  his  belief  of  his  situation,  and  yet 
upon  being  interrogated  may  designate  by  name  the  person  who 
caused  his  death :  his  consciousness  of  approaching  death  may  be 


REPORTS  OF  CRIMINAL   LAW   CASES.  399 

tion  of  the  deceased  was  taken  the  day  follow»nir  the  in-  N*w  YCHIK, 

fliction  of  the  wound  ;  but  the  Court  could  find  no  positive  ' 

testimony  that  the  deceased  was  .morally  certain  that  he  The    People 

could  not  survive,  until  the  time  of  his  declaration  to  the     .  jj' 

'  Anderson. 

witness,  (Riley,)  three  days  'afterwards.  And  if  he  was 
previously  convinced  that  there  was  no  chance  of  his  re- 
corery,  it  is  certainly  very  strange  that  he  had  not  said  so, 
especially  to  his  most  intimate  friends.  It  is  a  settled  prin- « 
ciple,  that  in  all  cases  involving  the  life  of  a  human  being, 
every  doubtful  point  is  to  be  construed  in  favor  of  the  sv> 
ensed.  In  the  administration  of  the  justice  of  the  country, 
the  law  imposes  the  same  duty  upon  both  judge  and  jury ; 
and  where  the  matter  of  fact  is  at  all  doubtful,  both  court 
and  jury  should  lean  to  the  side  of  mercy.  The  Court 
have  kept  this  question  suspended  for  several  hours,  and 
after  due  advisement,  the  learned  Judge  remarked,  that 
they  could  not  take  it  upon  them  to  say,  that  when  the 
affidavit  in  question  was  taken,  the  deceased  rested  under 
that  firm  expectation  of  speedy  death,  as  to  warrant  the 
receiving  of  his  declarations  as  the  testimony  of  a  dying 
man.  The  afiidavit,  therefore,  cannot  be  received.  But 
the  declarations  of  the  deceased -^fter  the  declaration  to 

gathered  from  the  wound  and  from  the  illness  of  the  party.  '  Ibid.  Swift's 
Ev.  p.  124.    6St.Tr.  195.  201. 

2.  No  principle  of  law  is  better  settled,  than  that,  where  it  appears 
the  party  was  not  Conscious  of  his  approaching  dissolution,  although  he 
might  be  actually  dying  when  the  declarations  were  made,  they  cannot 
be  receiTed  id  evidence.  Woodcock's  case,  Leach,  563.  and  Radburn's 
ease,  p.  3G4. 

3.  In  all  cases  whether  the  deceased  was  conscious  of  approaching 
death  at  the  time  the  declarations  were  made,  is  a  fact  to  be  decided  by 
the  Our^,  and  is  not  tu  be  left  to  the  jury.  I  East.  P.  C.  353  2  Leach,  360. 
663.    But  see  Woodcock's  case,  Leach.  563.  McNally's  Ev.  263  264. 

4.  I  cannot  find  in  any  case,  English  or  American,  an  authority  that 
the  declaration  of  a  dying  person  can  be  received  as  evidence  when  he  has 
afaini  and  lingering  hope  of  recovery.  On  the  contrary,  if  he  thinks  he 
will  eventually  recover,  though  he  be  actually  dying,  his  declarations 
cannot  be  received.    Dingler's  case,  Leach,  63d.  Chit.  C.  L.  vol,  1.  p.  464. 
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N'W  YORK,  Riley,  on  the  3d  day,  at  the  hospital,  is  to  be  considered  as 

March,  1824. 

proper  testimony. 
The  People     '  The  defence  was  then  commenced  by  Mr.  Blake.    It 
.   ,^'  is  certainly  painful  to  have  to  address  a  jury  on  such  sub- 

jects ;  and  when  the  prosecuting  attorney  stated  to  you  this 
morning  that  he  feared  the  evidence  was  such  as  must  es- 
tablish the  guilt  of  the  prisoner,  I  was  afraid  the  case  could 
not  be  resisted.  But  very  different  are  my  feelings  now ; 
and  entertaining  as  I  do,  from  the  laborious  investigation 
you  have  given  to  the  evidence,  a  conviction  of  this  man's 
innocence,  it  will  gratify  me  if  by  my  very  feeble  abilities 
I  shall  be  able  to  impart  this  conviction  to  your  minds. 
The  responsibility  you  have  to  discharge  is  solemn,  and 
will  be  duly  weighed  by  you ;  for  your  sentence,  if  given 
against  the  prisoner,  is  loss  of  life — loss  of  that  which  can- 
not be  recalled.  The  liberty,  the  property  of  man  you 
may  take,  and  if  error  has  directed  the  decision,  it  can 
be  restored  ;  but  life  once  gone,  and  the  Deity  alone  can 
then  show  mercy.  Man's  power  ceases  at  the  "grave. 
As  to  presumptive  evidence,  gentlemen,  I  am  not  about 
to  occupy  you,  and  seek  to  harrow  up  your  feelings,  as 
was  done  by  learned  counsel  last  night,  with  cases,  part 
of  which  may  be  tine,  but  of  which  the  greater  part  was 
probably  false  ;  nor  do  I  mean  to  inveigh  against  circum- 
stantial evidence  at  large,  seeing  that  such  evidence  can. 
alone  sometimes  lead  to  the  detection  of  guilt ;  but  to 
caution  you  that  such  a  degree  of  certainty  is  necessary 
as  will  enable  you  to  say,  beyond  all  reasonable  doubt, 
that  the  prisoner  is  guilty.  [The  counsel  here  read  from 
Phillips  an  extract  as  to  the  nature  of  evidence,  and  par- 
ticularly on  Justice  Buller's  charge.  The  counsel  went 
on  to  refer  to  Lord  Hale,  229,  230.]  The  prosecuting 
attorney  will  possibly  urge  in  this  case  that  if  the  prisoner 
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here  be  not  convicted,  no  convictioli  can  be  had  ;  yet  gen-  N'W  YORK, 
tlemen,  it  cannot  be  doubted  by  any  one,  that  in  the  case       ^    ' 
yesterday,  (alluding  ta  Johnson's  case,)  the  chain  of  testi-  The  People, 
mony  was  complete  without  t!ie  confession:  but  how  dif-     ,    ,^- 

'^  '  Anderson. 

ferent  from  this.  Circumstances  which  can'justify  a  verdict 
of  guilty  must  be  such  as  are  proved  to  have  existed,  and 
cannot  have  existed  compatibly  with  the  innocence  of  the 
prisoner.  As  to  the  facts  in  this  case,  gentlemen,  it  will  be 
doubtless  gravely  urged  to  you  that  threats  thrown  out  by 
the  prisoner  eighteen  months  ago  evince  malice  against  the 
deceased ;  threats,  gentlemen,  that  were  extorted  by  the 
notorious  fact  of  the  deceased  having  seduced  and  borne 
off  the  wife  of  the  prisoner,  a  provocation  which  not  one 
in  tbe.jury  box,  I  am  sure,  would  not  have  resented,  not 
merely  with  threats,  but  with  punishment.  The  prisoner 
is  a  black  man,  indeed ;  but  a  black  man  has  feelings 
like  us — feelings  that  are  to  be  lacerated  by  the  greatest 
calamity  that  can  befal  any  man,  black  or  white.  But 
how  did  the  prisoner  behave  under  this  provocation? 
With  moderation  to  the  laws  that  many  of  higher  station 
and  degree  would  not  have  exhibited,  he  applied  for  re- 
dress to  the  tribunals  of  his  country,  and  had  the  deceased 
punished.  This  showed  no  malice  nor  lawlessness.  ThB 
next  fact  is  the  finding  a  dirk  in  possession  of  the  pris- 
oner; and  because  an  old  dirk,  given  to  him^by  an  old 
master,  and  kept  as  a  keepsake,  is  found  in  his  house,  he 
must  be  the  murderer :  and  the  prosecutor  gravely  meas- 
ures the  length  of  the  wound,  and  the  breadth  of  the 
rent ;  and  actually,  before  your  eyes,  fits  the  dagger  to  the 
rent  of  the  waistcoat,  and  says,  "  look  there  !  this  must 
have  been  the  instrument."  Gentlemen,  we  should  not 
have  far  to  go  to  find  many   daggers  that,  pushed  in  a 

little  more  or  a  little  less,  would  fit  the  rent  also.     Then 
Vol.  II.  51 
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N'W  YORK,  as  to  the  prisoner's  examination,  which  has  been  read, 

'         '  though  not  intentionally,  on  the  part  of  the  justice,  it  is 

The  People    manifestly  calculated  to  entrap;  yet,  such  as  it  is,  if  is 

.    ,^-  much    more  indicative    of  innocence  than    guih.      (His 

Andei-son.  ^  ^ 

counsel  here  examined  the  nature  of  the  police  examina- 
tion, and  inferred  from  it  the  fact,  that  it  bore,  all  the 
appearance  af  a  cross-examination  of  a  witness  by  an  in- 
telligent lawyer,  and  not  like  a  document  drawn  up  mere- 
ly for  the  discovery  and  assertion  of  the  truth.  After 
alluding  to  the  oihei:  facts  in  evidence,  the  counsel  ad- 
verted to  the  self-possession  and  calmness  of  the  prisoner, 
as  contrasted  with  the  agitation  proved  to  have  been 
evinced  by  Johnson  yesterday,  and  inferred  from  it,  with 
considerable  force  and  ingenuity,  that  nothing  but  con- 
scious innocence  could  have  sustained  a  poor,  friendless, 
ignorant  man,  under  such  a  trial, —  a  trial  under  which 
the  comparatively  more  influential,  wealthy,  and  intelli- 
gent criminal  of  yesterday  sunk.)  As  to  the  dagger,  so 
far  from  operating  against,  it  will  be  found  to  confirm, 
the  innocence  of  the  prisoner,  and  that  from  an  almost 
miraculously  immaterial  circumstance.  The  surgeon,  it 
will  be  remembered,  testified  that  the  blow  inflicted  must 
have  required  considerable  force:  the  watchman,  too, 
states  that  the  appearance  of  the  dirk  is  the  same  now  as 
when  found.  Well,  gentlemen,  this  blade  is  now  spotted, 
not  as  one  of  the  witnesses  imagines,  with  blood,  but  with 
a  soft  substance,  more  like  cobblers  wax  than  any  thing 
.  else,  which  easily  comes  ofi*,  and  which.  I  feel  very  confi- 
dent you  will  say,  could  not  have  remained  on,  after  so 
desperate  a  thrust  as  that  inflicted  on  the  deceased.  This 
apparently  immaterial  circumstance  ^you  will,  I  am  sure, 
say,  when  you  come  to  examine  the  dagger  in  your  room, 
is  of  high  importance  to  tlie  prisoner.      But  not  only  did 
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this  dagger  probably  not  inflict  the  wound,  but  is  it  not  n;w  YORK 
presumable  that  the  deceased  was  mistaken  in  the  person    y^,^^^^,^^ 
who  gave  him  the  blow?     It  was  dark;  the  complexion   The  People, 
of  the  parties  increased  the  difficulty  of  discerning  features,     .  ^^• 
and  it  might  as  well,  for  aught  that  catild  he  seen,  have 
been  any  other  black  man  as  this.     The  counsel  concluded 
an  address  of  no  inconsiderable  force  and  merit,  by  a  strong 
appeal  to  the  extraordinary  e>:cellence  of  the  character  of 
the  prisoner,  as  established  by  witnesses  inferior  to  none  in 
the  city  for  respectability. 

Mr.  Wyman  followed  on  the  same  side.  He  would 
make  but  few  observations  in  addition  to  those  they  had 
heard.  In  this  case,  i^  must  be  found,  first,  that  there  has 
been  a  slaying,  and  then  that  it  has  beeh  accompanied 
with  malice  aforethoyght.  As  to  the  declaration  eigh- 
teen months  ago,  that  -prisoner  would  have  satisfaction, 
it  cannot  be  held  by  you  as  that  sort  of  malice  contem- 
plated by  law,  even  if  taken  in  its  utmost  latitude ;  but 
even  this  has  been  explained  by  the  witness,  Gordon,  to  * 
refer  to  satisfaction  by  course  of  law.  The  chief  evi- 
dence in  this  case  is  circumstantial,  a  species  of  evidence 
always  to  be  received  with  great  caution.  (The  counsel 
oited  instances  of  its  fallibility.)  We  look  to^you,  gentle- 
men, so  to  examine  and  sift  the  testimony  as  that,  if  it 
can  be  done,  the  fact  of  the  murder  may  be  made  out 
and  yet  the  prisoner  at  the  bar  be  innocent.  (The  coun-  * 
sel  then  examined  separately  the  testimony  given  by  the 
respective  witnesses,  commenting  on  them  as  he  proceed- 
ed, and  contrasting  them  where  they  differed,  and  con- 
cluded, by  urging  upon  the  jury,  that  from  all  the  circum- 
stances, from  the  confidence  prisoner  had  manifested  in 
his  own  innocence,  from  his  retaining  in  his  possession 
that  dagger,  which,  if  it  had  been  in  his  hands  the  instru-  ^ 
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N'W  YORK,  meiit  of  murder,  he  would  have  disposed  of  beyond  the 
'       '  reach  of  human  eyes,  they  could  not  but   believe   that 
The  People  James  Anderson  was  not  guihy.) 
.    ,^'  Maxwell,  District   Attorney,      In  our  country  it  does 

Anderson.  '  ^  ' 

not  often  happen  ihat  public  officers  and  tribunals  are 
called  on  to  pronounce  on  cases  of  life  or  death.  It  is 
happy  that  we  live  in  a  community  where  the  life  of  man 
is  thus  tenderly  regarded ;  and  in  proportion  to  the  in* 
frequency  of  such  trials,  is  the  unwillingness  to  act  when 
such  cases  occur.  But  it  is  not  a  light  matter  ;  nor  is  it 
proper  to  set  out  on  such  occasions  with  a  desire  to  look 
for  circumstances  justifying  prisoners,  when  such  cir- 
cumstances  can  only  be  sought  ou^at  the  expense  of  the 
facts.  It  is  painful  to  every  man  of  humanity  to  pass 
against  the  life  of  a  fellow  being,  no  matter  what  colour 
the  Almighty  may  have  stamped  «upon  him,  even  under 
the  conviction  of  guilt ;  but  such  feelings  must  be  discard- 
ed in  the  discharge  of  a  public  duty,  and,  as  the  humble 
minister  of  the  law  here,  I  must  say  that  in  my  judgment 
such  is  the  nature  of  the  evidence  in  this  case,  that  you 
must  convict  the  prisoner  at  the  bar.  Before  entering  on 
the  body  of  the  cause,  I  will  advert  briefly  to  a  few  ob- 
jections made  in  the  able  and  eloquent  defence  that  has 
been  made :  the  first  is  as  to  time — that  there  was  not 
time  enough  between  the  period  when  Gordon  separated 
from  prisoner  in  Chatham  street,  and  half  past  9;  and 
Mrs.  Binks  tells  you  the  prisoner  came  home  abouUa  quar- 
ter past  10,  and  it  was  not  11  when  the  watchman  took 
him  up.  Riley  tells  you  it  was  half  past  10  o'clock  when 
he  found  the  deceased  wounded  in  his  cellar.  I  submit 
to  you,  then,  whether  there  was  not  ample  time  between 
that  when  the  prisoner  parted  from  Gordon  in  Chatham 
street,  and   that  at  which  he  went  home,. to  go  up  to  37 
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Bowery,   and  inflict  the  wound  in  question  ;  it  is  obvioud  N*w  YORK, 
there  was.      Then  as  to  the  matter  on  the  dagger : — -I  do      *'*  ' 
not  mean  to  enter  into  the  discussion  of  whether  this  be    The  People 
cobbler's  wax,  as  said,  or  clotted  blood;    but  admitting  it     ^  ^^• 

'  °  Anaerfon. 

be  as  contended  by  the  counsel,  shoe-maker's  wax,  I  sub* 
mitao  you  whether  it  be  not  so  hard  as  to  resist  the  blow 
supposed.  If  gentlemen  doubt,  I  invite  them  to  make  an 
experiment  on  doubled  clothes,  and  they  will  find  it  will 
penetrate  the  folds  without  breaking  off  or  erasing  this 
matter ;  and  whdli  penetrating  the  body  it  was  lubricated 
by  the  blood  it  shed,  and  its  passage  rendered  easy.  But 
this  dagger,  says  the  counsel,  if  the  prisoner  had  been 
guilty,  would  have  been  thrown  from  him,  and  all  trace  of 
it  be  lost.  Sir,  if  the  prisoner  had  supposed  that  the  life 
of  his  victim  could  have  survived  the  deadly  blow  long 
enough  to  reveal  the  name  of  the  murderer,  that  dagger 
would  never  have  been  seen  in.this  court.  It  was  confi- 
dence in  the  eflicacy  of  its  plunge  that  induced  its  owner 
to  preserve  it.  Bat  character  is  relied  on.  It  is  a  melan- 
choly truth  that  many  in  this  conntry  and  in  England, 
who  have  stood  in  the  fullest  confidence  of  their  fellow 
citizens,  have  nevertheless  been  guilty  of  crimes.  (The 
case  of  Dr.  Dodd  in  England,  and  Noah  Gardner  in  this 
city,  were  particularly  referred  to,  as  proofs,  that  character 
of  itself  was  no  security  against  crime.) 

Having  said  thus  much  as  to  the  objections,  I  will  refer 
to  the  facts  in  proof.  It  has  been  asked  what  motive 
could  influence  the  prisoner  to  this  crime?  A  passion, 
gentlemen,  more  deep,  more  violent,  more  headstrong, 
than  even  that  thirst  for  pernicious  gold  which  but  yes- 
terday, we  saw  had  driven  another  to  commif  the  crime  of 
murder — the  passion  of  jealousy.  Gordon,  the  friend  of 
the  prisoner,  has  stated  the  existence  of  this  feeling,  and 
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N'W  YORK,  it  explains  the   conduct  of  the  prisoner.      Nor  is  this   d 

March,  1     .  j^j^i^ygy  existing  in  the   mind  alone.     Gordon  tells  you 

The  People   that  three  months  before  this  murder,  you  have  it  in  evi- 

^'  dence,  that  deceased  taunted  prisoner  about  his  wife.  You 

Anderson.  . ,  ,        ,  ..    ,  io,        - 

have,  too,  m  evidence  the  threats  of  the  prisoner.  Can  it 
be  said,  then,  that  with  these  threats,  this  quarrel,  another 
person  could  have  perpetrated  the  crime  ?  If  any  quarrel 
had  existed  between  the  deceased  and  any  one  else,  it 
might  have  been  proved,  and  must  at  any  rate  not  be  as- 
sumed. (The  district  attorney  then  examined  the  testi- 
mony at  length,  laying  particular  stress  upon  the  declara- 
tion' made  by  the  deceased  to  Riley  after  he  went  to  the 
hospital,  and  believed  himself  dying,  that  the  prisoner  in- 
flicted the  wound ;  and  also  upon  the  examination  of  the 
prisoner,  as  taken  at  the  police  office  .the  day  after  the 
death  of  the  deceased.) 

Having  gone  through  the  facts,  I  will  call  your  atten- 
tion,  in  order  that  we  may  not  differ  about  the  law,  to 
some  few  authorities,  and  it  shall  be  briefly.  (Referred  to 
1  Chitty,  234.  respecting  the  undue  enormity  of  punish- 
ment inflicted  for  a  slight  transgression ;  quoted  in  refer- 
ence to,  and  in  the  hypothesis  of  the  truth  of  the  statement 
*in  prisoner's  examination,  that  on  the  evening,  of  the  as- 
sault deceasL-d  first  took  up  a  brickbat  as  if  to  attack  pris- 
oner. Other  authorities  were  also  adduced  on  the  general 
points.) 

Oentlem^n,  the  prosecutor  concluded,  I  have  now  done 
my  duty.  It  has  been  a  painful  duty,  and  one  in  the  dis- 
charge of  which,  I  trust,  you  will  not  think  I  have  been 
unduly  pressing ;  and  I  can  only  pray  that  you  may  dif- 
fer from  me,  if  you  can  do  so  consistently  with  your 
oaths. 
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-By  the  Court. — So  much  has  been  said,  gentlemen,  re-  N'W  YORK, 
lative  to  the  declaration  of  the  deceased,  that  we  consider       "^  ' 
it   necessary   to  caution  you  in  the  outset  that   it  is  im-    The  People 
portant  you  should  separate  in  your  minds,  and  devest  of     .    7* 

Anderson. 

all  effects,  the  affidavits  which  may  have  been  said  to  be 
made  by  deceased,  or  the  mere  assertion  of  counsel^  from 
what  has^ been  legally«proved.  That  the  deceased  came 
to  his  death  in  a  violent  manner,  is  not  disputed ;  it  is 
for  you  to  decide  whether  the  prisoner  at  the  bar  inflict- 
ted  that  wound ;  and  if  so,  under  what  circumstances : 
whether  under  circumstances  that  would  constitute  it 
murder  or  manslaughter,  or  justifiable  homicide.  (The 
Court  here  marked  out  the  distinctions  between  these  of- 
fences, and  then  recapitulated  the  fa«ts  in  evidence.)  In 
reference  to  the  attempt  to  prove  an  a/t&i,  all  the  time 
had  been  accounted  for  but  about  fifteen  minutes  ;  and  it  is 
to  be  conceded  those  15  minutes  might  have  been  suffi- 
cient for  the  commission  of  the  crime.  Assuming,  for 
the  sake  of  argument,  that  he  did  commit  this  crime,  it 
then  remains  to  be  seen  with  what  disposition  it  was  com- 
mitted. (With  this  view  the  judge  read  Grordon's  evi- 
dence over,  thinking  it  highly  material,  and  commented 
upon  it,  particulnrly  on  the  fact  that  prisoner  had  invited 
that  witness  to  go  home  with  him,  which  appeared  to  neg- 
ative the  idea,  that  the  prisoner  at  that  time  contem- 
plated murder.)  Then,  as  to  the  lameness  oi  the  prison- 
er, it  also  appeared  very  material,  as  it  rendered  it  diffi- 
cult to  reconcile  with  probability  the  idea  of  this  lame 
old  man  attacking,  with  premeditation,  and  with  such  an 
instrument,  a  young  athletic  man,  as  deceased  is  proved 
to  have  been.  (.The  Judge  carefully  read  and  weighed 
all  Gordon's  testimony.)  He  then  adverted  to  the  ex- 
amination   of  the  prisoner — put  it  to   the  jury   to  deter- 
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K'W  YORK,  mine  whether,  under  all  circumstances,  the  interriew  be- 
'        '  tween  deceased  and  prisoner  was  not  an  unpremeditated 

Tbe  People  thing.     The  confession  of  the   prisoner  appears  to  bear 
.    7'  the  intrinsic   marks   of  truth  ;  for   his  story  is  one  that 

would  hardly  have  been  feigned  or  contrived.  After  all 
this  investigation,  it  remains  to  be  ascertained  what  crime 
was  committed.  It  is  clear,  there,  was  no  cool,  premedi- 
tated malice.  There  may  indeed  be  murder,  without 
long  meditation ;  but  the  story  here  is,  that  prisoner  was 
menaced  by  a  young,  athletic  man,  with  a  brick-bat. — 
If,  in  order  to  save  himself  from  such  an  assault,  he  had 
used  his  dagger  from  a  belief  that  his  life  was  in  danger, 
it  would  be  justifiable  homicide.  If  he  could  have  es- 
caped by  flight,  bul  chose  to  remain  at  the  hazard  of 
life,  it  is  manslaughter,  but  no  murder.  Connected  with 
this  part  of  the  case  is  this  dagger,  and  this  is  undoubt- 
edly wet  unpleasant  feature  of  this  affair.  How  prisoner 
came  to  carry  this  dagger,  is  the  question.  It  appears 
there  was  a  previous  quarrel  between  prisoner  and  de- 
ceased, and  the  prisoner  might  have  thought  himself  lia- 
ble to  have  been  assaulted  by  deceased,  and  armed  him- 
self to  guard  against  it :  but  even  if  this  were  true,  it 
cannot  be  considered  a  justifiable  act  to  be  thus  armed  ; 
as  the  consequences  of  going  £fo  armed,  often  proves  fa- 
tal to  life.  The  reasons  suggested  may  perhaps  accouut 
for  the  prisoner  being  armed  with  this  dagger,  without 
imputing  necessarily  an  intention  to  commit  murder. — 
Then,  as  to  the  declarations  of  the  deceased — ^that  made 
in  the  presence  of  prisoner,  when  carried  to  deceased's 
house  by  the  watchman,  being  as  promptly  and  fully  de- 
nied by  prisoner,  must  not  be  considered  as  going  for 
any  thing.  As  to  the  decjarations  to  Riley,  after  de- 
ceased became    aware  of  his  approaching  death,   that 


REPORTS    OF    CRIMINAL    LAW    CASES.  409 

"  Anderson  stabbed  him  ;"  this  is  the  naked  fact :  but  An-  NTV  YORK, 
derson  may  have   stabbed,  and  yet  not  have  murdered  ' 

him.     And  may  it  not  be  inferred,  that  at  such  a  moment,  The  People 
if  deceased  had  not  been  conscious  of  some  provocation  on     ,   7- 

'^  Anderson* 

his  part,  of  having  b^en  the  aggressor,  in  a  highrhanded 
manner,  he  would  not  have  reflected  with  satisfaction  on 
his  own  conduct,  and  would  have  spoken,  therefore,  with- 
out anger,  of  the  prisoner's  act  ?  As  to  these  confessions, 
too,  if  you  should  be  of  opinion  that  the  court  decided 
wrongly  in  admitting  them,  as  evidence,  you  are  at  liberty 
to,  and  must  reject  them.  You  are  also,  if  they  are  re- 
ceived by  you,  to  weigh  them  with  other  testimony,  and 
determine  for  yourselves  as  to  the  degree  of  credit  to  be 
attached  to  them.  After  treating  of  all  the  other  topics,  the 
Judge  said,  that  as  to  the  character,  it  must  be  admitted 
that  the  prisoner  had  established  a  very  excellent  one ; 
but  character,  it  must  be  borne  in  nfind,  was  too  often  for- 
feited. After  all,  gentlemen,  the  case  rests  with  you.  If 
guilty  of  murder,  it  is  your  duty  to  say  so,  and  the  law 
must  have  its  course.  If  you  think  him  guilty  of  man- 
slaughter, you  will  say  so :  but  you  must  only  pronounce 
a  verdict  of  guilty  of  murder  with  a  clear  conscience,  not 
by  a  mere  inclination,  as  by  the  dust  of  the  balance  of 
your  mind,  but  according  to  rational  evidence.  If  not 
guilty  of  murder,  in  your  judgment,  it  is  competent  for  you, 
under  the  indictment,  to  bring  in  a  verdict  of  manslaughtegr; 
with  these  remarks  I  deliver  the  cause  to  you. 

The  jury  retired  at  11  o'clock,  and  at  half  past  11,  re-  / 

turned  with  a  verdict  of  "guilty  op  manslaughter^'' 

Vol.  II.  63 
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[In  presenting  the  case  of  David  How  lor  the  murder  of  Church,  (which 
depended  entirely  upon  circumstantial  eyidence,)  to  the  public,  I  cannot 
resist  the  opportunity  of  expressing  my  sentiments  in  favour  of  that 
species  of  evidence.  A  very  absurd,  but  dangerous  attempt  has  beea 
made  in  the  public  papers,  to  destroy  the  true  character  and  weight  of 
this  species  of  proof  in  the  minds  of  the  public.  The  case  of  Haipilton 
has  been  published,  cited,  and  commented  upon,  for  the  apparent  purpose 
of  showing  his  innocence,  and  the  danger  of  relying  upon  this  kind  of 
evidence.  The  Vermont  case,  (Bourne's)  is  cited  on  every  trial  whers 
any  doubt  exists  of  the  guilt  of  the  prisoner.  Hoag's  als.  Puker's  case, 
reported  in  the  City  Hall  Rec.  is  always  read  tb  show  the  equivocal  na- 
ture of  circumstances.  It  is  the  hdbby-ho^e,  in  this  city,  upon  which 
every  lawyer  rides,  but  it  throws  them  all — the  judges  smile  when  the 
case  is  read.  Who  does  not  read  the  black  cases  (as  they  are  aptly 
termed,)  in  the  appendix  to  Philips'  Evidence,  in  favour  of  his  client! 
The  truth  is,  this  kind  of  proof  is  oAen  more  satisfactory  than  the  direct 
testimony  of  witnesses.  The  life,  properly  and  liberty  of  the  citizen  de- 
pend perhaps  mere  upon  Ihe  former  than  the  latter.  As  to  crimes,  they 
are  almost  always  committed  in  the  dark,  out  of  the  sight  of  witnesses, 
and  if  the  guilt  or  innocence  of  a  person  is  not  to  be  made  out  from  a  fidr 
and  impartial  inference  from  facts  and  circumstances,  a  very  great  portion 
of  crimes  and  misdemeanors  could  not  be  punished  at  all ;  the  consequen- 
ces would  be  the  most  fatal  that  could  be  conceived.  On  the  triftl  of  Capt. 
Donnellan,  Justice  BuUer  observed,  that  "A  presumption  which  necee- 
sarily  arises  from  circumstances,  is  oflen  more  convincing  and  more  sat- 
isfactory than  any  other  kind  of  evidence ;  it  is  not  within  the  compase 
of  human  abilities  to  invent  a  train  of  circumstances,  which  shall  be  so 
connected  as  to  amount  to  a  proof  of  guilt,  without  affording  opportuni- 
ties of  contradicting  a  great  part,  if  not  all  of  those  circumstances."  See 
also  Miss  Blandy's  trial  for  the  murder  of  her  father,  St.  Tr.  vol.  10.  p.  32. 

It  is  true,  presumptions  can  never  amount  to  demonstrative  proof,  nor 
is  it  necessary  that  they  should.  If  they  induce  a  full  and  firm  belief,  a 
jury  will  have  but  little  difficulty.  Moral  certainty  is  all  that  can  be  ex- 
pected in  this  species  of  proof,  and  is  all  that  is  essential  to  the  due  and 
impartial  administration  of  justice.  Moral  evidence,  (of  the  kind  we  have 
been  speaking,)  is*  generally  complicated  :  it  depends  not  upon  any  one 
argument,  but  upon  many  independent  proofs,  which,  however,  combine 
their  strength,  and  draw  on  the  same  conclusion.  In  point  of  autkoriiy, 
demonstrative  evidence  is  superior :  morol  evidence  is  superior  in  point 
of  unparlarite.  By  the  former,  the  understanding  is  enlightened,  and  many 
of  the  elegant  and  useful  arts  are  improved.  By  the  latter,  society  is  sup- 
ported ;  and  the  usual  but  indispensable  affairs  of  life  are  regulated.  To 
the  acquisitions  made  by  the  latter,  we  owe  the  knowledge  of  almost 
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every  thing  which  diatinguishea  the  man  from  the  child.  See  Willa'  Lee. 
ToL  3.  p.  64. 

If  by  a  concatenation  of  circumatancea  an  innocent  man  may  have  bees 
convicted  and  executed  upon  circumstantial  evidence,  how  many,  it  may 
be  &aked,  have  been  aacrificed  by  the  positive  testimony  of  perjured  witp 
neaaea  1  The  argument  appliea  with  equal  force  in  each  case,  and  only 
proves  the  imperfection  of  human  nature  in  the  couduct  and  intercourae 
of  man  with  man.  It  by  no  means  weakena  the.  force  of  circnmatantial 
teatimony.  Chitty,  in  hia  valuable  treatise  on  criminal  law,  vol.  1.  p.  459^) 
aaya,  "  From  the  obscurity  with  which  some  kinds  of  crime  are  frequently 
•covered,  the  jury  muat  often  be  compelled  to  receive  evidence  which  is 
merely  eircumatantial  and  presumptive.  It  would  be  to  little  pnrpoae  to 
-detail  the  cnrioua  diatinctions  which  some  of  the  older  writers  have  taken, 
and  the  multifiuious  instances  ^with  which  they  have  endeavoured  to  ex- 
plain them.  It  seems,  however,  to  be  a  good  general  rule,  that  no  one 
ought  to  be  convicted  before  a  felony  is  known  to  haver  been  actually 
committed ;  so  that  no  man  should  be  found  guilty  of  murder  before  the 
death  of  the  party  is  actually  ascertained,  nor  of  atealing  gooda,  unleas 
the  owner  ia  known,  merely  becauae  he  cannot  give  an  account  in  what 
way  they  came  into  hia  poaaeaaion.    But  the  circumatance,  that  individ-  ' 

uala  have  cccasionally  suffered  on  presumptive  testimony,  whose  inno- 
cence has  been  aflerwarda  aacertained,  ought  not  to  prevent  juriea  from 
attending,  with  caution  and  deliberation,  to  thia  apeciea  of  evidence ;  for 
the  evil  is  comparatively  small  to  that  general  impunity  which  the  worst 
offenders  might  obtain,  if  thia  kind  of  proof  were  never  to  be  regarded." 
See  farther  the  law  upon  thia  subject,.!  St.  Tr.  p.  181.  3  St.  Tr.  93d.  4 
Black.  Comm.  352.  2  Hale  P.  C.  260.  289,  290.  McNally's  £v.  398, 399, 
400.     1  Hays,  436. 

[Church  was  called  out  of  his  bed  at  1  o'clock  in  the  morning,  by  a  per- 
son pretending  to  have  a  letter  for  him,  and  as  he  opened  the  door,  was 
shot  dead  on  the  spot. 

A  summary  of  the  circumstances  upop  which  the  prisoner  was  found 
gpuilty  of  this  murder  are  as  follows : 

1st.  He  had  frequently  complained  of  Churches  conduct  to  him  in  de- 
frauding him  of  his  property,  &c. 

2d.  He  had  used  threats  against  Church  to  a  number  of  people.  And 
on  one  occasion  had  threatened  to  take  his  life. 

3d.  He  had  endeavored  to  persuade  a  person  to  aaaiat  him  to  put  Church 
out  of  the  way. 

4th.  He  had  threatened  to  shoot  him. 

6th.  He  was  proved  to  have  been  lurking  a  few  evenings  before  the 
murder,  with  his  rifle,  and  endeavouring  to  conceal  it.. 

6th.  He  left  the  village  of  sAngelica  the  same  evening,  and  in  time  to 
have  committed  the  murder.  ^ 

7th.  He  had  something  under  his  coat,  exhibiting  the  appearance  of  a 
rifle. 

8th.  His  suspicious  conduct  in  the  evening  of  the  murder. 

9th.  In  the  morning,  the  hOrse  upon  which  he  rode  on  the  evening  of 
the  murder  was  found  wet  with  sweat. 

10th.  Hia  false  statements  about  his  horse  being  sick. 
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11th.  The  ball  with  which  prisoner  was  shot  matching  the  one  found 
in  the  prisoner's  rifle  box. 

12th.  The  lint  and  horse  hair  found  adhering  to  the  rifle. 

19th.  The  patch  and  tow  wadding  found  in  the  house  of  the  deceased 
near  where  he  lay,  &.c,] 

OYER    AND    TERMINER. 

ALLEGANY  COUNTY,  (N.   Y.)  FEB.  1824, 

The  People  \ 

V.  >  Murder.*  ^ 

David  D.  How.    J 

Present — Hon.  Wm.  B.  Rochester^  Circuit  Judge^ 

Hon.  John  Griffin,  Vial  Thomas,  1  Judges  of 
Sylvantis  Merriam,  Clark  >  Allegany 
Crandall,  and  ThomasDole^   J  Com.  PL 

Counsel  for  the  people,    Samuel  S.    Haight,   Daniel 
Cruger J  Bind  John' C.  Spencer,  IS^sqrs, 

Counsel  for  the  prisoner,  jP/e/cAer  M  Haight,  Alvin 
Burr,  and  Felix  Tracy,  Esqrs. 

.  .  On  Tuesday,  February  3d,  the  prisoner  was  arraigned 
on  an  indictment  for  the  murder  of  Othello  Church,  to 
which  he  pleaded  not  guilty.  On  being  asked  if  be  was 
ready  for  trial,  he  answered  in  the  negative,  as  be  had 

/  not  sufficient  counsel,  and  was  unable  to  employ  others. 
The  court  informed  him  that  if  he  had  any  choide  in 
counsel  he  could  then  make  his  election :  prisoner  request- 
ed that  Fletcher  M.  Haight  and  Felix  Tracy,  Esqrs. 
might  be  assigned  him  to  assist  Alvin  Burr,  Esq.  who 
was  employed,  which  was  accordingly  done.    Prisoner 

♦This  report  was  copied  from  the  minute  book  of  Judge  Rochester,  and 
*  may  therefore  be  considered  as  correct.     I|  acknowledge,  with  pride,  the 

civility  of  his  honor  the  judge,  and  S.  S.  Haight,  Esq.  The  case  is  one 
of  great  importance,  as  depending  entirely  upon  circumstantial  testimony, 
and  furnishes  another  instance,  (if  another  is  necessary,)  of  the  strong 
character  of  this  kind  of  proof. 
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was  informed  that  the  next  morning  his  case  would  ALLEGANY, 

,  „    .  Feb.  1824. 

be  called  on.  ^ 

Wednesday^  Peb.  4.     Counsel  for  prisoner  requested    rj,jj^  People 

a  few  hours  longer  to  send  for  witnesses,  which  was  ▼. 

granted,  and  the  cause  was  set  down  for  12  o'clock  ^*^*  ^- ^^^* 

that  day. 

At  the  time  appointed,  the  prisoner  was  brought 
into  court,  and  after  several  chejlenges,  the  following 
jurors  were  sworn : 
^  Daniel  Scott,  Isaac  Smith,  Amasa  Hall,  Peter  Ba- 
con, William  Rose,  Luke  Maxon,  George  G.  Paterson, 
Joseph  Haynes,  Ephraim  Rowley,  Joseph  H.  Root, 
Simon  Williams,  Horace  Whitney. 

Samuel  S.  Haight,  Esq.  opened  the  cause  on  the 
part  of  the  people. 

TESTIMONY  ON  THE  PART  OF  THE  PEOPLE. 

•  ^ 

Abraham  Aldrick  sworn. — The  notes  shown  were  exe- 
cuted by  prisoner,  Othello  Church,  (the  deceased,)  Luther 
Adams,  and  witness  ;  one  for  475,  and  the  other  for  50  dol- 
lars, dated  Dec.  23,  1822  ;  they  were  given  to  raise  money 
for  prisoner. 

John  Ayr^s — Saw  Othello  Church  last  fall  after  wheat 
was  harvested,  which  was  raised  by  How,  take  possession 
of  it  and  corn  and  exercise  over  it  acts  of  ownership. 

StepJien  Smith — Saw  prisoner's  family :  resides  at  the  - 
Dautrement  farm.  Hmo  afterwards  told  witness  that 
Church  had  all  the  property  on  the  Dautrement  place— -had 
full  scope,  and  hoped  he  would  be  satisfied.  Tnis  conver- 
sation was  last  fall  after  How  was  liberated  from  the  goal 
limits.  On  second  consideration,  does  not  know  but  this 
conversation  was  before  How  was  confined. 

Alexander  Dautreiiient. — In  September  How  told  witness 
he  was  going  to  settle  with  Mr.  Church — ^he  and  Church 
had  a  conversation  ;  they  appeared  to  be  irritated,  and  could 
not  agree  on  settlement.  Some  time  after,  peVhaps  Novem- 
ber, witness  asked  How  if  he  had  settled  with  Mr.  Church, 
and  How  replied  that  he  expected  it  would  be  settled.  The 
last  time  witness  spoke  with  How,  the  latter  said  Church 
was  damned  foolish,  and  did  not  do  as  he  wanted  him  to  do. 
How  did  not  appear  to  be  irritated.  A  few  days  before  Mr. 
Church  was  killed,  How  said  he  could  not  settle  with  Mr. 
Church.     On  one  occasion  How  said  that  Mr.  Church,  Mr. 
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ALLEGANY,  Wilson,  Col.  Hull  and  Mr.  Palmer  had  leagued  together  to 

Feb.  1824.     ruin  him,  and  he  would  have  revenge  out  of  some  of  theiQ. 

v-^*v<^^^     This  was  a  few  days  before  Mr.   Church's  death.     How 

The  People   reckoned  that  these  four  had  combined  to  ruin  him.     This 

V*  conversation  took  place  in  reference  to  Church's  having  his 

Day.  D.  How.  property  as  security,  and  to  his  complaints  against  the  others. 

He  complained  that  Church  was  hauling  away  his  grain. 

Cross  examined. — Says  this  conversation  was  at  witness's 
house :  he  mentioned  the  names  of  all  those  four  persons. 
He  said  they  had  stripped  him  of  his  money  and  property ; 
that  lie  had  the  means  of  revenging  himself,  and  if  he  could 
not  one  way  he  could  in  another.  In  the  first  or  second 
conversation  How  said  he  had  money,  and  could  buy  judg- 
ments against  these  persons. 

Mrs.  DatUrement. — ^About  the  middle  of  October  How 
complained  that  the  sheriffs  and  Mr.  Church  had  stripped 
him  of  every  thing — that  they  had  got  all  his  money,  and 
now  ho  was  as  bad  off  as  ever.  He  mentioned  Wilson,  and 
^  Palmer,  and  Church,  and  Aldrich,  whom  he  thought  as  bad 

as  any.  When  he  first  came  home  in  September,  he  said 
he  had  money  and  could  buy  judgments. 

Adeline  Dautrement — Does  nqt  recollect  any  thing  but 
his  abusing  Mr.  Hull  very  much — never  heard  him  abase 
Church. 

Elijah  Osgood. — How  and  witness  have  frequently  con- 
versed together ;  in  thfi  last  conversation,  between  the  iOth 
and  15th  October,  How  said  that  Church  had  then  gotten 
his  property,  pretty  much  in  his  own  hands,  and  that  he 
had  been  trying  to  make  arrangements  so  as  to  get  his  prop- 
erty into  his  own  hands.  He  said  Church  was  a  difficult 
man  to  get  along  with  ;  though  if  he  could  get  his  property 
in  his  own.  hands,  he  could  make  such  arrangements  as  to 
pay  Davenport ,  who  held  the  demand  against  him  in  which 
Church  was  security. 

David  CrandaU. — The  week  before  Church's  death  How 
said,  that  if  it  had  not  been  for  his  family  he  would  have 
used  powder  and  ball  among  the  seven  devil  tribe ;  this  was 
when  talking  of  certain  mills  that  were  burnt,  belonging  to 
Mr.  Palmer.  Mr.  Church's  name,  and  no  other  person's 
name,  was  mentioned. 

Moses  Thompson. — Three  or  four  weeks  before  -Church's 
death,  witness  fell  in  company  with  How,  who  said  some 
person  was  fetching  grain  from  his  place.  How  said  he 
should  be  under  the  necessity  of  taking  a  musket  to  the 
damned  rascals.  This  was  in  Angelica  village.  No  names 
were  mentioned. 
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Atnos  Freeman — Knows  prisoner.     On  23d  Detjember  ALLEGANY 
last  How  came  to  witness  on  the  Dantrement  farm,  where     Feb.  1834. 
witness  had  charge  of  Othello  Church's  property.     How     ^^^p-^^^^y 
came  just  after  daylight,  and  invited  him  to  a  private  in-    The  People 
terview  in  the  barn,  when  How  took  ont  a  bottle  of  whiskey  ▼. 

and  said,  if  you  will  be  nly  friend,  I  will  tell  you  what  we  !>»▼•  !>•  How. 
will  do  with  Aldrich  and  Church.  Witness  replied  he  did 
not  care  much  for  Aldrich,  but  he  would  not  do  any  thing 
to  injure  Othello  Church.  How  said  poh  !  come  take  a 
good  drink,  for  I  have  come  to  take  a  serious  talk  with  you 
— ^take  a  drink  and  I  will  tell  you.  He  then  took  witness 
by.  the  hand  and  asked  him  if  he  could  swear  eternal  secre- 
sy.  Witness  says  he  hesitated.  How  then  asked  him  if  he 
was  a  masoQ.  Witness  answered  no.  How  said  you  know 
what  I  mean,  you  can  keep  a  secret*  Witness  then  prom- 
ised How  that  he  would  never  divulge  any  thing  he  would 
tell  him.  Mr.  How  then  took  him  by  the  hand  and  said, 
you  swear.  How  then  said  that  Aldrich  atid  old  Othello 
were  two  of  the  greatest  rascals  he  knew.  How  then  con- 
tinued :  Now  I  mean  to  have  my  revenge.  Had  previously 
said  that  revenge  could  not  be  got  by  fair  means.  Oh  then, 
says  How,  Freeman,  it  is  worse  than  death.  Spoke  of 
Church's  cattle,  and  eating  the  corn  and  pumpkins,  and  said 
he  oould  not  stand  it:  teld  witness  to  keep  the  keys  of  the 
farm.  Now,  Freeman,  says  he,  I  will  put  a  stop  to  this,  and 
if  you  will  befriend  me  I  will  put  ©250  or  $300  in  your 
way.  Freeman  said  that  he  would  not  be  willing  to  injure 
Church  for  half  the  property  on  the  farm. 

After  taking  another  drink,  How  asked  witness  if  he 
thought  Church  his  friend,  and  doubted  whether  he  knew 
how  he  talked  about  him.  How  spoke  of  the  crops  and  the 
debt  that  Church  had  to  pay  out  of  it.  How  estimated  the 
debt  at  $500.  Witness  told  How  that  Church  estimated  it 
at  $900. 

He  then  said  that  Church  was  a  cursed  villain,  the  great- 
est enemy  he  had,  and  would  go  any  length  to  injure  him. 

How  complained  of  Church  taking  away  onions  and  straw. 
How  then  began  to  appear  irritated,  and  said,  I  am  deter- 
mined on  revenge,  and  I  will  have  it  soon ;  and  if  you  will 
be  my  friend  you  shall. have  half  the  property.  Witness 
asked  him  in  what  way  he  would  go  to  work?  How  replied, 
Freeman,  if  you  will  be  my  friend,  we  will  soon  have  old 
Othello  out  of  the  way,  and  then  there  will  be  nobody  to 
molest  us.  • 

Freeman  then  got  up  to  go  away ;  How  took  him  by  the 
hand,  and  wanted  him  to  stay.     On  going  to  the  house,  How 
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ALLEGANY,  said,  if  Freeman  would  hear  to  him,  he  would  make  a  man 
Feb.  1824.     of  him ;  they  then  parted. 

v^f'^v^^  Previous  to  this,  in  conversation  with  How,  How  asked 

The  People    witness  if  he  could  keep  a  secret,  and  witness  replied  that 

▼■  he  o6uld  :  same  night  How  asked  witness  if  he  did  not  think 

Dav.  D.  How.  Church  meant  to  keep  all  his  pr<Jperty.     This  was  three  or 

four  weeks  before  last  conversation,  at  Mr.  Sherman's,  in 

the  bar  room  alone — others  in  bed. 

Cross-eooamined. — How  asked  witness  if  he  had  not  kept 
an  account  of  what  was  taken  off  the  ferm ;  and  told  him 
to  keep  the  keys,  and  keep  an  account  of  what  was  taken 
off  after. 

.  On  coming  out  of  the  barn,  after  How  found  witness 
would  not  stay,  How  said  he  had  not  said  he  would  resort 
to  unlawful  means,  haye  I  ?  Witness  says  he  was  then  con- 
fused, and  replied,  you  have  not  said  you  tcould. 

Elias  Hull. — At  witness'  house  shortly  before  15th  Oct. 
when  Church  "tome  in  possession.  How  said  Church  had 
agreed,  provided  he  came  into  possession,  to  make  him,  How, 
his  agent.  Witness  remarked,  Church  is  too  prudent  a 
man  to  do  so ;  and  How  replied,  if  he  don't,  he  shall  not 
trouble  me  many  days.  Witness  reproved  him  for  his  lan- 
guage, saying  it  looked  like  threatening  life.  How  said, 
witness  might  think  so-^— that  he^  How,  did  not  value  his 
life  a  straw  without  his  property.  Witness  said  you  won't 
kill  him.  How  replied,  you  may  think  so,  but  by  God,  if 
he  don't  do  as  he  has. agreed,  I  will  kill  him. 

On  the  1 4th  Oct.  in  another  conversation,  referring  to  his 
former  remarks  about  Church,  he  said,  witness  might  think 
he  was  in  jest,  but  that  he  was  nut  in  jest7  for  he  was  in 
earnest ;  and  repeated  his  previous  threat. 

Cross-examined. — Thinks  Van  Wickle  came  with  How 
the  night  of  first  conversation.  How  was  then  anxious 
that  the  possession  should  be  transferred  from  Hall  to 
Church:  it  was  transferred  on  15th  Oct. :  How  wished 
Hull  to  sell  to  Church.  How  was  fearful  Hull  would  evade 
the  arrangement  which  he  alleged  he  had. 

Thinks  How  took  witness  one  side  in  last  conversation, 
and  said,  there  has  been  hard  feelings  between  How  and 
witness.  Church  was  there  the  time  of  last  'conversation. 
*  Bradley  Sherman, — Saw  prisoner  at  his  father's  house 
the  evening  before  Church  was  killed.  How  Came  about 
7,  and  staid  until  about  9.  He  ordered  his  horse  fed:  he 
was  fed  with  a  peck  of  oats.  Don't  know  that  he  ate  them  ; 
dlBcovered  no  oats  in  the  manger  next  morning— *other 
horses  might  have  been  fed  there ;  don't  know  that  any 
horse  was  fed  under  the  shed. 
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AleSDander  I>autrement.--^SKW  prisoner  at  his  house  a  little  be-  ALLEG*NY, 

fore  8,  the  eTening  before  Ghuroh  was  killed ;  was  then  a  little  Feb.  1824. 

after  9,  observed  How  stoop  down  to  piok  up  a  tumbler — he  had  ^--'-v-^ 

ft  great  eoat  on.  -  As  he  stooped  down,  something  raised  up  his  The  People 
coat — believed  the  coat  was  bound  round  his  body.     When  How  v. 

paid  him,  raised  up  his  coat  with  his  right  hand  to  his  packet,  Dav.D.How, 
keeping  his  left  arm  and  hand  to  his  side,  which  had  something 
of  a  bulge  under  his  coat ;  didn't  see  him  get  down. 

Hiram  Newton.  Saw  How  at  Dautrement's,  the  evening 
spoken  of  by  Dautrement ;  saw  him  stoop  down  and  saw  the 
back  side  of  his  coat  stick  out  on  the  left  aide  ;  thinks  a  stick 
three  or  four  feet  would  present  a  similar  appearance.  His  coat 
was  buttoned  up  close ;  he  was  there  at  10 — was  gone  when  wit;- 
ness  went  to  bed. 

William  iat^rcwcc.— Saw  How. at  Dautrement^s  on  the  eve-» 
ning  :  did  not  see  him  stoop ;  saw  the  bulge  in  his  coat,  which 
looked  as  if  there  was  something  under  it  like  tea  ;  saw  How  set 
down  sideways  on  a  chair,  his  left  leg  on  the  chair. 

'  Greorge  Miles. — Between  9  and  10  saw  How  at  Dautrement*s ; 
his  conduct  was  rather  unusual ;  he  was  cordial  for  the  first 
time ;  there  having  been  some  previous  coolness.  How  appeared 
to  be  agitated,  changed  his  subject,  talked  about  his  wife,  whicl^ 
wa§  singular — in  general  talks  a  good  deal. 

Mrs.  Amy  Siee?irood, — The  night  Church  was  killed  witness 
was  up  as  late  as  12  or  1  o'clock,  a  man  of  prisoner's  bigness 
passed  witness  about  11-2  mile  this  side  of  Church's ;  he  was  on 
horseback — the  horse  appeared  to  be  dark  and  so  did  his  clothes ; 
about  half  an  hour  after  a  man  passed  back  -  riding  very  f^st. 
She  supposed  the  man  to  be  going  after  the  doctor. 

Hugh  Higgins — ^Resides  about   7  miles   from  here,  and  3 
miles  this  side  of  Church's — ^heard  a  horse  go  by,  coming  east, 
between  1  and  2 ;  a  person  was  on  the  horse  ;  he  went  into 
two  and  a  half  miles  from  McCoy's. 

Jabez  JEri^^'/2«— describes  his  residence  between  How's  and 
McCoy's  rising  half  a  mile  from  McCoy's,  and  is  at  the  intersec- 
tion of  the.  roads — heard  sometlring  which  was  going  pretty  fast, 
which  he  then  thought  was  a  sleigh,  appeared  going  towards 
How's,  was  afterwards  waked  up  by  sleighs  with  bells,  not  to  the 
extent  of  an  hour  after. 

Rtcssell  Harrison — Partner  with  Hugh  Higgins  in  Saw  mill 
— ^heard  ajborse  going  to  the  west  about  12 — got  up  and  saw  it 
with  a  man  on  it. 

Vol.  II.  53 
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ALLEG'NY,      Mrs.  Church. — ^Between  the  faonn  T)f  1  and  2  A.  M.  30Ui 

Feb.  J 824.     Dec.  last.  Mr.  Chnroh  was  aaleep— somebody  rapped  at  the  door 

^.Jr-N/-^      of  Mr.  Cburch,  and  said  he  had  a  letter  fur  hiiu.     Gburch  de- 

The  People   Sired  hiiii  to  come  in — ^he  asked  Cbnrch  if  he  would  come  to  the 

V.  door — Church  said  he  would— ^he  did  so — ^when  witness  heard 

Dav.D. How.  the  report  of  a  gun.     Church  fell,  exclaiming  "Oh  Grod/'  and 

groaning,  instantly  died. 

Mn.  Church  had'nt  seen  How  for  a  year,  tbongh  ?l:e  knew 
him.  The  person  appeared  very  polite,  saying  I  have  a  letter 
for  you.  She  does  not  undertake  to  say  whose  voice  it  was — 
she  did  not  at  the  time  think  of  prisoner. — ^Ball  pa£;scd  through 
Mr.  Church,  and  struck  in  the  joist — ^hoase  gabel  end  to  the 
road — ^kitchen  back.  Mr.  Church  slept  in  the  kitchen — no 
ceiling  over  head,     iiall  was  taken  from  6th  or  8th  joist 

Doctor  Dana — was  neighbour  to  Church — ^went  over  on  being 
called,  past  1  o'clock,  and  went  in  and  saw  Church's  body-examined 
it  and  found  he  was  dead — ball  went  in  about  an  inch  below  the 
the  left  breast,  and  came  out  from  3  to  4  inches  lower  than  it 
went  in  ;  his  shirt  was  burnt — ^the  wound  had  the  appearance  of 
a  ball  wound — there  was  a  ball  found  in  a  pine  joist  about  12 
feet  from  the  door — saw  Luther  Adams  take  out  the  ball. 

Orange  Church. — ^Was  there- 10  or  15  minutes  after  bis  fath- 
er was  killed  ;  he  saw  Luther  Adams  take  a  ball  out  of  the  joist 
— saw  no  appearance  of  a  ball  in  any  other  part  of  the  room. 
Adams  handed  the  ball  to  one  man,  who  handed  it  to  witness — 
don't  think  another  ball  could  have  been  substituted — satisfied 
it  was  the  same  bail. 

Stephen,  Smith — Laid  awake  at  one,  and  heard  the  noise  of  a 
'^gun — heard  a  female  voice  from  Church's — went  to  Church,  and 
there  found  Doctor  Dana.  Witness  pursued  in  a  single  Sjeigh 
*-James  Kead  and  others  rode  in  another  sleigh  with  bells—- 
went  directly  to  How's  house — went  to  the  door,  rapped :  Mr. 
How  bid  him  come  in,  on  first  rap  at  once.  How  said,  what's  the 
matter?  Witness  replied,  Mr.  Church  is  murdered— he  is  shot : 
— the  woman  replied,  it  can't  be  from  here  ;  for  we  havn't  had 
a  gun  in  the  house  for  6  months.  How  replied  to  the  woman — 
yes,  there  is — there's  Wilson's 'gun.  By  this  time,  8  or  10  had 
got  into  the  house.     Mrs.  How  said,  what  are  you  looking  after  ? 

Saw  nothing  uncommon  in  prisoner's  clothes.  How  want- 
ed to  know  what  he  was  going  to  do  with  them — laid  them 
down,  then  went  with  Mr.  Heath  to  the  barn,  found  3  hor- 
ses; first  was  dry,  and  blanketted:  the  next  was  very  wet 
—had  the   appearance   of   natural   sweat,    with    smoke  rising 
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from  the  breast.     The  hone  was  eating  hay — a  dark  colored   ALLEG'NY, 
beaat — didn't  observe  the  horse  breathe  uncommooly  hard — did    ^^^'  1^24. 
not  diAsoyer  anji  particalar  print  of  saddle  or  harness.  v«i«*-v^^ 

James  B^ad— Went  to  How's  house  that  night— on  getting  "^^^  ^•^P^* 
there,  went  to   the  stable — ^found  3   horses — the  middle  was  |^^^  D  Hovl- 
sweaty. 

Retnrned  to  Mr.  How's  about  9  o'clock — saw  a  short  rifle  ly- 
ing on  the  table-trifle  came  within  the  width  of  two  fingers 
from  his  toe  to  his  vest :  examined  it,  and  pulled  up  a  horse  hair 
under  a  piece  of  the  mounting — end  of  ram  rod  seemed  some 
wrapped  with  cotton,  wool,  or  lint.  The  gun  appeared  to  be 
loaded — about  1-4  the  priming  appeared  to  be  wet,  as  if  it  had 
been  reloaded  without  wiping.     Gun  was  found  in  a  bed-room. 

Cross-eocamined. — Saw  the  ball  which  Orange  Church  had. 
He  compared  balls  found  with  the  rifie  with  it — a  wheat  corn 
would  balance  them — found  some  balls  on  the  table,  lyings  with 
the  rifle  : — ^tbey  were  rather  too  small  for  the  rifle,  which  was  a 
cut  one.     Many  rifles  carry  balls  of  the  same  size. 

Josiah  Utter — ^Was  present  at  .How's  on  the  night — concurs 
with  Smith  as  to  appearance  of  the  horse — couldn't  determine 
whether  there  was  the  appearance  of  a  saddle — the  horse  was 
wet  and  smoked — next  to  tbe  horse's  withers  the  4air  was  rough 
— print  of  saddle  would  disappear  in  winter  sooner  than  in  sum- 
xner — the  hair  is  not  then  so  long — ^there  was  a  saddle  in  the  • 
bouse — fudged  from  appearance  that  the  horse  had*  not  been 
reoeatiy  rubbed. 

Romanzo  Brooks — Was  at  Church's  not  long  after  his  deaj^h 
-:-found  a  patch  and  a  tow  wad  close  to  Church,  as  he  lay  on  the 
floor,  betwixt  him  and  the  door,  laid  them  down,  and  then  could 
not  find  them — the  patch  he  supposed  to  be  linen — ^he  called  it 
home-made  tow  cloth — ^he  examined  it  by  candlelight — the  patch 
was  nigh  square  ;  about  an  inch. 

James  Read  again, — The  next  day  after  he  first  saw  the  rifle 
the  patches  were  square;  he  found  patches  in  the  box  of  the 
rifle — they  were  white  and  clean — ^his  impression  is  they  were 
about  an  inch — ^were  cotton  cloth— of  this  can't  be  positive. 

Aaron  Brown. — Two  nights  before  Church's  death  saw* 
the  rifle  at  McCoy's — when  How  wenb  off,  he  took  up  the  gun 
from  the  side  of  the  garden  fence  and  went  off  with  it — it  was  a 
short  rifle — had  been  cut  off — was  called  the  Wilson  rifle—* 
thinks  4  feet  long.     He  took  the  gun  up  about  2  rods  from  the 
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ALLEG'N  Y,  north  door.     How  asked  witBens  what  the  gan  was  worth.     Itt, 
Feb.  1824.     How  said  he  came  round  on  the  hill,  and.perhi^  might  find  » 
.  s^r^/^^^^     deer  and  get  a  shot  at  it--^wa8  not  at  MoGoy'9  when  How  cam« 
The     People  there. 

bay  D  How        ^^orge  Dcty. — Saw  the  prisoner  once  in  September,  at  Chap- 

'  man's  tavern ;  said  he  had  been  pretty  hard  run  by  five  or  six — 

mentioned  no  names — said  it  was  a  long  lane  that  had  no  turn. 

TESTIMONY    FOR   THE    PRISONER. 

Emily  Redjield — Was  at  home  the  afternoon  before  Ghurcb 
Was  killed.  How  used  the  gun  to  shoot  at  quails — she  heard 
the  gun  dischargad — shot  one.  House  stands  back  from  the 
road — has  two  outside  doors ;  one  goes  into  kitchen,  and  one 
into  another  room.  The  gun  was  sometimes  carried  into  anoth- 
er room,  which  had  no  outside  door ;  she  slept  in  a  middle  room, 
through  which  you  would  have  to  go  to  get  in  there  :  she  heard 
nobody  go  through  her  room  that  night.  How  slept  in  the 
kitchen.     Gun  was  at  How's. 

Cross-examined. — Two  or  three  weeks  before  Churches  death, 
gun  was  carried  out  to  the  gate  two  or  three  times,  once  by  Wil- 
son, and  another  time  by  David  and  prisoner.  The  last  she  saW 
of  the  gun  was  standing  up  after  the  quails  were  shot  at,  whilst 
they  were  loading  it.  Did  not  see  the  gun  next  morning,  until 
Mr.  Read -came  there.     She  was  not  in  that  room  that  night 

David  How^jun. — Brought  the  horse  out  for  his  father  when 
he  started — saw  no  gun  about  him: — gun  was  usually  kept  round 
in  a  back  room  not  occupied  by  the  family.  Witness  was  not  in 
that  room  that  night — gun  was  called  Wilson's  gun.  Wilson 
sometimes  took  the  gun  out  to  the  gate : — ^Wilson,  he  and  father 
brought  back  the  gun  from  thei  gate  four  or  ftve  days  before. 
Horse  blanket  was  thrown  on  the  gun  in  the  sleigh. 

iJross-examiimid.-^YiA^  father  left  home  at  one  hour  after  dark 
— it  was  so  dark  he  could' nt  see  his  father  far,  though  he  saw 
him  get  on  the  horse.  His  father  once  took  the  gun  out  lo  the 
gate — bay  mare,  with  white  face — ^had  other  horses — HememberS 
the  comi4ig  of  the  p^irty  in  the  morning.     Witness  and  Wilson 

fot  up  about  da3*light.     Witness  first  saw  the  gun  second  coming. 
Prisoner  wore  the  same  coat  he  now  has  on. 

There  was  but  one  window,  about  six  feet  from  the  table 
^here  gun  lay — ^window  about  4  feet  from  the  ground. 

The  same  horse  which  his   father  rode  was  sweaty  in  tli^ 
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Fleming — ^he  stood  be^een  two  other  horses.     Wilson  had  fre-  ALLEG'NY, 
qnently  taken  the  horse  out  to  the  gate  with  him.  Feb.  1824. 

Stephen  Smith.-^'H.oyr  came  to  the  village  of  Angelica  willing-   „.    _      , 
ly  with  witnesB,  and  his  party  before  prisoner  was  arrested.  ^''*  ^'"P'* 

—  ▼  • 

Joshua  Hicks. — Knows  Amos  Freeman  ;  4  weeks  ago  this  !>«▼.  D.  How, 
witness  coaversed  with  him  at  McCoy's. 

Mr.  McCoy  and  witness  asked  Freeman  if  he  had  not  report- 
ed that  How  had  made  overtures,  offering  him  half  the  proper- 
\j :  he  said  he  had  not.  He  went  on  to  state  that  he  had  a  con- 
versation with  How — that  he  surmised  from  it,  that  How  meant 
to  injure  Mr.  Church,  though  Mr.  How  made  no  threats,  and  t 

Ib&i  the  witness  had  put  Church  on  his  guard. 

John  Mcintosh. — ^Knows  Amos  Freeman  :  three  or  four  weeks 
ago  Freeman  was  at  witnesses  house.  Questioned  thus : — It  has 
been  reported  that  Mr.  How  offered  you  a  premium  to  take 
Church's  life.  Freeman  said  it  was  no  such  a  thing ;  he  denied 
wholly  that  How  had  put  such  a  question  to  him ;  and  such  a 
proposal  would  bewunpieasant  to  him,  for  he  was  above  it. 

Witness  reminded  him  that  he  had  testified  so ;  he  replied,  it 
was  a  lie  ;  that  he  never  had  sworn  to  such  a  thing. 

Angus  Mcintosh — ^Was  piiesent  part  of  the  time:  same  con- 
versation— ^heard  questions  put  to  Freeman,  and  heard  Freeman 
4tn8wer  saying  it  was  a  falsehood ;  ^nd  appeared  to  be  disturbed 
ftnd  affronted :  being  told  he  had  sworn  to  it,  he  said  It  was  a  lie. 

Fr€mcis  Ddong — Knows  Freeman ;  in  the  town  of  Allen,  his 
general  reputation  for  touth  and  veracity  is  bad.  He  has  been 
sworn  there  several  times — they  are  not  on  good  terms.  About 
four  years  ago  W.  had  hostilities  against  him,  but  has  not  any 
lit  present — dont  recoUeet  ever  threatening  him. 

Witness  was  party  in  two  of  the  suits  in  Allen — Freeman's 
testimony  was  against  witness's  interest. 

James  Wilson  presides  in  AHen) — Knows  Freeman — ^his  gen- 
Bral  reputation  is,  that  he  is  a  man  not  to  be  depended  upon 
when  under  oath.  " 

Never  heard  the  neighbours  speak  of  his  character  for  veraci- 
ty except  in  reference  to  the  trials  in  Allen,  but  on  that  account 
would  not  attach  much  credit  to  them  in  any  case. 

Chester  Roach  (of  Allen) — Numan's  reputation  in  Allen  for 
truth  and  veracity  is  bad:  some  of  the  neighbours  had  reference 
io  the  trials — some  not^-but  the  greater  part  not,  when  speaking 
-of  his  reputation. 


422  '    REPORTS   OF   CRIMINAL    LAW  CASES. 

ALLEG'NY,  Robert  Barr  (of  Allen  )^-Freenian  was  not  thought  by  those 
Feb.  1834.  who  heard  those  trials,  to  be  a  man  of  truth  and  veraotty,  in  his 
^.^^N/*^^     testimony  at  those  trials.     Mr.  Delongj  Mr.  Wilson,  Mr.  Scotts, 

The  People    Mr.  6.  l>ride,  and  others  have  spoken  of  them. 

D      iT  H  Jeremiah  Fuller  (of  Allen)  Knows  Freeman — ^majority  of  the 

'  people  in  witness's  neighbournood  think  his  character  for  truth 
and  veracity  bad — they  mentioned  the  trials,  and  did  not  speak 
of  his  veracity  in  any  othw  respect. 

Josiah  Wkitman^  of  Allen. — Knows  Freeman — majority  of 
people  heard  speak  about  him,  call  his  character  bad — they  hate 
spoken  in  reference  to  those  trials. 

Mr.  Wicks,  again. — Horses  will  sometimes  perspire  profusely 
froru  some  disorder ;  this  is  when  they  appear  to  be  in  pain — 
prespi ration  will  appear  sometimes  to  relieve  pain,  and  will  also 
give  rise  to  smoke,  the  same  as  other  sweat. 

William  Geiger.-^lB  acquainted  with  horses  oonsiderably,  has 
seen  perspiration  produced  by  pain — belly-ache  most  apt  to  pro- 
dace  it — horses  will  continue  wet  after  pain  subsides — ^ihe  per- 
spiration will  be  chiefly  in  the  flank  and  before  the  shoulders ; 
tney  will  smoke — ^has  seen  horses  eat  while  in  pain — ^they  will 
eat  after  pain  has  subsided — sweat  will  then  become  stiff,  and 
cease  to  smoke  though  the  horse  continues  Wet. 

Henry  Tracy. — Was  in  Burr's  office,  at  the  time  of  assign- 
ment— there  was  a  dispute.  Hull  said  he  did'nt  care  what  people 
said  about  him,  if  he  could  only  sleep  at  night. 

Bradley  Sherman — Was  in  the  bar  room  and  kitchen  and  set 
down— did  not  observe  any  thing  unusual  about  him,  either  in 
coat  or  otherwise. 

Mr.  Ayres. — Was  called  to  testify  about  hauling  grain  to 
Church. 

William  Burns. — Was  at  Dautrem^nt's — saw  How — ^he  and 
How  were  sitting  together — observed  nothing  unusual  about  bin. 

7%(nnas  Mathews. — Assisted  in  hauling  grain  from  (he  Red- 
field  farm  for  Mn  Pahner — dont  know  that  Mr.  Church  had  aaj 
there. 

TESTIMONY  ON  THE  PART  OF  THE  PEOPLE. 

Jonathan  Post. — Conversed  with  Freeman  a  few  days  after 
iury  of  inquest — told  him  he  had  heard  that  he  said  Mr.  How 
had  made  proposals  to  him  to  kill  Mr.  Church  ;  he  denied  that 
How  had  made  such  a  proposal — that  How's  proposal  was,  not 
to  kill  or  murder  Church,  but  only  to  put  him  out  of  the  way— 
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thinks  wkat  ha  stated  here  under  oath  was  very  remarkably  the  ALLEXar'NY, 
same  that  be  told  witness,  except  did  not  observe  him  testify     Feb.  18S)4. 
about  the  iojunction  of  secresy — there  were  several  sentences  of     s^^/-^^^ 

his  testimony  which  witness  did  not  und^^rstand. ,  The  People 

Freeman  has  lived  in  Angelica,  on  the  river,  not  far  from 
Allen, -for  the  last  year,  about  seven  miles  from  Scott's — ^bas 
never  heard,  in  the  town  of  .Angelica,  a  word  against  his  charac- 
ter for  truth  and  veracity,  but  has  heard  the  unfavorable  reports 
from  people  in  AUep — never  until  of  late  heard  any  person 
spealv,  eitner  for  against  him — ^his  character  in  Allen  is  bad, 
growing  out  of  those  trials. 

Mrs.  Ann  Church. — Freeman  lived  two  years  at  her  house — 
left  there  a  year  last  fall — ^was  a  stranger  wLcn  he  came  there— 
heard  from  Freeman,  himself,  that  he  was  censured  for  his  testi- 
mony in  Allen — has  heard  his  character  for  truth  and  veracity 
impeached,  in  reference  to  those  trials — she  cannot  speak  of  his 
general  character,  except  that  her  impressions  were  in  his  fa- 
vour. 

John  T.  Hyde. — Has  known  Freeman  about  three  or  four 
years — never  heard  his  character  for  truth  and  veracity  im- 
peacfied  until  to  day — Freeman  came  in  a  stranger. 

.  Has  known  prisoner  seven  or  eight  years — don't  know  of  his 
hunting — ^may  have  hunted  frequently  for  aught  witness  knows 
— ^lives  about  two  miles  from  How's — ^never  saw  him  have  a  gun 
in  his  hands.  Freeman  on  the  next  day  after  he  was  sworn,  said 
he  was  going  to  write  down  what  How  had  said  to  him. 

Col.  King. — Knew  Freeman  about  two  years — never  beard 
but  little  said  of  his  reputation  for  truth  and  veracity — ^never 
heard  it  impeached,  until  to  day — ^witness  resides  in  Friendship 
six  or  seven  miles  from  Freeman's.  — > 

Moses  Van  Campen. — Has  no  particular  acquaintance  with 
"Freeman — has  known  him  some  years — ^never  heard  any  thing 
for  or  against* him.  ^ 

Doct.  Dana. — ^Has  never  heard  his  character  f(M'  veracity  im- 
peached until  Mr.  Church's  death — his  character  for  truth  and 
veracity  was  never,  in  his  presence,  the  topic  of  conversation, 
until  since  that  event. 

Stephen  Smithy  of  Fn^ndship.-^Akv^  known  Freeman  two  or 
three  years — his  character  for  truth  and  veracity  has  been  good, 
•is  admr.  of  Church's  estate,  has  heard  as  many  as  four  speak  of 
him,  two  in  Friendship  and  two  in  Freeman's  neighborhood. 

Augustus  Dautrement. — Has  known  Freeman  two  or  three 
years — ^has  never  heard  his  character,  as  a  man  of  truth  im- 
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ALLBG'NY,  peached.     Witness  resides  in  Scheneotady,  left  here  about  % 
Feb.  1824.     year  ago. 

^•^"V^^         Andrews  A.   Norton^  of  Angdica.—'S.ZA  known   Freeman 
The  People    about  three  years — never  heard  his  character  for  truth  impeach- 
y.  ed^-don't  know  that  he  ever  heard  his  character  for  inith  a  top- 

Dav.  D.  How.  j^,  pf  conversation  previous  to  this  afiair. 

Mr.  Taylor. — Has  had  some  experience  with  horses-downed 
a  great  many — belly-ache  generally  eauses  bloating. 

{l3*Gives  his  opinion  of  causes  and  location  of  perspiration, 
and  of  the  effects  of  medicine. 

Amos  Thatcher. — Conversed  with  How,  two  or  three  weeks 

^  before  Church's  death — How  said  he  was  inclined  to  leave  his 

"  bail  and  go  home,  and  take  his  gun,  and  put  a  ball  through  the 

first  man  that  entered  on  his  premises — ^he  had  been  conversing 

respecting  people  drawing  gram  from  his  Redfield  farm,  viz.*  Al-< 

'  drich,  Mathews,  Higgins  never  knew  that  Church  had  any  thing 

to  do  with  the  Bedfield  place. 

Judge  Merriman. — In  fore  part  of  November,  How  talked'  of 
Church  being  in  possession  of  the  Dautrement  farm— Judge  was 
about  buying  some  tubs  of  How — ^went  down,  found  Church 
there,  eating  breakfast — How  asked  him  to  go  to  the  com  house 
and  see  the  tubs — Church  agreed  to  deliver  up  the  tubs — going' 
back,  How  in  talking  about  property,  said  he  oould'nt  stand  it ; 
if  Church  was  on  the  place,  he  must  have  it  arranged  in  some 
way  to  have  him  off — ^had  as  lieve  have  the  devil  there,  aa  to 
have  Church  there.  How  was  trying  to  get  Judge  Merriman  to 
sign  a  note  to  Davenport,  so  thai  he,  How,  might  get  possession 
of  the  property. 

TESTIMONY   FOR   PRISONER. 

WtUiam  Byrns. — ^Was  at  Dautrement's*  the  night  previous  to 
the  murder ;  witness  and  prisoner  were  sitting  on  a  bench  at  2k 
table  conversing  together — ^they  took  -a  glass  of  grog ;  pri^ner 
sociable,  and  saw  nothing  uncommon  in  him  ;  witness  staid  all 
night — ^prisoner  went  away  about  ten-^had  a  great  coat  on. 

Thonuis  Mathews — Assisted  in  hauling  the  grain  from  the 
Redfield  place,  where  prisoner  resided,  for  Palmer ;  does  not 
know  that  deceased  had  any  thing  to  do  with  it. 

TESTIMONY  FOR    THE   PEOPLE. 

Wilson  Redfieldy  sworn — the  day  before  Church  was  shoi, 
after  shooting  quail,  How  and  witness  reloaded  the  rifle, 
with  a  patch  from  the  box ;  saw  the  gun  next  morning  as  it  lay 
in  the  room  and  was  loaded,  load  was  afterwards  taken  out,  vix. 
Wednesday  at  Cuba,  a  very  heavy  charge ;  witness  observed  if 
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there  was  no  patch  in  the  gnn  when  the  load  was  taken  out ;    ALLEG'NY, 
there  was  no  tow  cloth  about  the  gun — a  horse  blanket  was  pre-     Feb.  1824. 
▼iously  over  the  gun.     Speaks  of  the  condition  of  the  horses,     v^-^-v^^i^ 
The  black  horse  was  sick ;  does  not  know  that  the  mare  was    The  People 
sick.     There  was  tow  between  the  powder  and  the  ball.     The  v. 

load  which  witness  and  How  put  in,  in  the  afternoon,  was  square,  Dav.  D.  How. 
and  of  leather. 

jyandel  Tabar — saw  the  charge  extracted  at  Cuba ;  no  patch  ; 
about  a  double  charge. 

Alexander  DautremerU — has  seen  the  experiment  with  a  rifle ; 
appearance  corresponded  with  what  he  observed  about  How  as 
to  sticking  up  behind,  and  partly  as  to  bunch  upon  breast. 

Cross  examined — ogives  his  explanation  as  observed  a  little  ^ 

testy ;  also  the  experiment  of  sitting  on  the  chair,    x 
0     Hiram  Newton — saw  experiment  to-day,  resembled  How's  ap- 
pearance in  projecting  behind,  that  night. 

WiUiaTTh  Laiorence — also  saw  experiment,  protuberan  cebe- 
fore  was  about  the  same  as  what  he  observed  in  How  ;  a  man 
sat  down  as  How  did,  and  nothing  to  bo  seen  except  the  protu- 
berance. 

James  Read — the  man  who  tried  experiment  with  the  same 
rifle — done  at  the  request  of  sheriff  Wilson. 

Doct.  Tkina — Mr.  Spencer  recommended-  the  experiment  last 
night,  which  was  renewed  by  sheriff  Wilson  to  day  ;  correspondr      ^ 
ed  with  witness's  idea. 

Amos  Seabody — ^was  at  Dautrement's  15  minutes  ;  saw  How 
and  Burns ;  thought  Burns  was  tipsy  ;  observed  nothing  under 
How's  coat ;  saw  How  in  a  chair. 

Simeon  Heath. — When  How  came  over  in  the  morning,  he 
said  the  mare  he  rode  had  been  sick  the  day  before  he  started 
from  home ;  the  cause  he  said  was,  he  had  been  feeding  his  hor- 
ses with  corn;  he  said  he  had  some  troable  coming  over,  in  conse- 
quence of  mare's  sickness,  and  much  trouble  going  home ;  said 
she  laid  down. 

Stephen  Smith — ^the  last  witness.  How  said  to  his  stepson, 
you  know  the  horse  was  sick,  the  latter  replied  yes,  but  the 
mare  was  not  mentioned.  How  said  the  mare  was  sick  going 
over  to  Angelica,  and  was  sick  going  home  ;  she  laid  down  sev- 
eral times  ;  ascribed  it  to  com,  another  time  to  potatoes,  saying 
he  had  no  grain. 

Here  the  testimony  closed,  arid  the  case  was  summed 
up  by  Fletcher  M.   Haight  and  Felix  Tracey,  Esqrs.  for  , 
the  prisoner,  and  John  C.  Spencer,  one  of  the  counsel  for 

Vol.  II.  54 


426  REPORTS    OF    CRIMINAL    LAW    CASKS. 

ALLEGANY,  the  people.    After  an  able  and  impartial  charge  by  Judge 

Feb.  1834.     jjo^jjggjgr,  the  jury  retired  about  two  o'clock  on  Tursday 

The  People  night,  and  returned  before  six  on  Friday  morning  wiih  a 

^'  _       verdict  of  guilty.     He  was  sentenced  to  be  hanged  on  the 
DaT.D.How.  -  ,        ,  .  .  .    ,  . 

19th  of  March,  which  sentence  was  earned  into  executioiL 

After  the  sentence,  and  before  the  execution,  he  confessed 
the  murder,  as  appears  by  Messrs.  Cruger  &  Wells' 
report  of  his  case.  He  tells  the  story  in  the  following 
words : 

"I  shall  now  describe  the  Murder  ef  Othello 
Church.  Yes,  in  a  cool,  deliberate  manner  I  murdered 
him  !  !  Called  him  from  his  sweet  slumbers,  and  from  the 
*  bosom  of  his  wife — never  more  to  return  to  her  fond 
embrace— :-to  sink  him  in  the  grave.  Yes,  his  own  floor  I 
bathed  with  his  warm  blood,  and  his  soul  I  hurried  off  to 
another  world.  I  heard  the  new-made  widow's  groans, 
and  the  wretched  orphan's  cries,  which  pierced  my  flinty 
,  heart.  May  God  forgive  m^  and  wash  the  crimson  staiu 
from  my  afflicted  soul. 

"I  was  aggravated  to  this  crime  by  injuries,  personal 
abuses,  arid  insults ;  but  they  are  no  excuse  for  me.  I 
had  some  time  calculated  on  his  destructiqu,  and  one  day, 
a  few  weeks  before  his  death,  he  went  to  Angelica,  and  I 
expected  him  to  return  in  the  evening.  I  loaded  a  gun 
and  way-laid  the  road  between  his  house  and  mine,  in  the 
woods  west  of  M'Coy's  tavern.  Here  I  tarried  until  late 
at  night,  awaiting  his  return ;  but  he  did  not  come.  I 
first  took  my  stand  behind  a  root,  and  then,  for  my  better 
accommodation,  behind  a  large  pine  tree,  and  had  he 
come,  I  surely  should  have  shot  him.  While  I  here  stood 
I  had  some  reflections ;  the  sweet  evening  breeze  gently 
pressed  the  lofty  forest,  and  the  tall  pines  could  bend  be- 
neath the  power  of  Heaven— but  my  obdurate  heart  re- 
mained unmoved. 
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"  Xhe  next  day  I  w^t  to  Angelica,  and  there  I  $aw  Mr.  ALLEG'NY, 
Church,  and  I  felt  very  glad  he  had  escaped.  After  re-  .^^^^_^ 
fleeting  on  the  subject,  and  getting  no  satisfaction,  I  fixed  ThePeopto 
my  eye  on  bim  again,  and  I  could  not  spare  him.  Accor-  p^^  d  Hqw 
dingly,  in  December  I  watched  the  state  of  the  snow,  that 
I  might  not  be  tracked,  and  on  the  29th  I  thought  the 
thing  was  ripe.  In  the  afternoon  I  loaded  a  rifle,  ^nd 
placed  it  in  a  bed-room  where  no  person  slept,  and  where 
I  could  reach  it  from  the  window  if  occasion  should  re- 
quire. I  then  rode  to  Angelica,  four  miles  east;  Mr. 
Church  lived  about  6  miles  west  of  my  house ;  I  put  my 
horse  up  at  Mr.  Sherman's  tavern,  and  fed  it.  I  was 
about  the  village  until  after  10  o'clock  at  night.  At  Mr. 
Dautrement's  I  drank  considerable  brandy,  and  calculated 
to  take  as  much  as  I  could,  and  do  business  regular.  I 
then  rode  home,  stopped  at  the  bars  opposite  my  house, 
and  dismounted,  and  had  serious  reflections  on  the  course 
I  was  pursuing.  After  a  considerable  pause  I  resolved  to 
go,  for  I  never  allowed  myself  to  give  back  in  any  under- 
taking. I  then  went  to  the  bed-room  window,  and  took 
out  the  gun ;  no  one  of  my  family  knew  it,  and  rode  a 
smart  trot  to  Church's.  I  hitched  my  beast  near  Mr. 
Spear's  shop — tbok  out  my  knife  and  rubbed  my  flint,  that 
it  might  not  miss  fire.  I  took  the  mitten  from  off"  my 
right  hand,  and  put  it  in  my  pocket.  I  was  careful  not 
to  drop  any  thing  whereby  I  might  be  detected,  I  then 
stepped  to  his  kitchen  door,  which  opened  near  the  head 
of  his  bed,  and  stood  5  or  6  minutes  on  his  door  stone. 
All  creation  seemed  locked  in  slumber,  and  one  dread  si- 
lence reigned  through  all  the  works  of  .God. 

«  Now  my  bold  heart  even  trembled  at  the  thought  of  an 
act  so  desperate,  and  every  vibration  of  my  soul  seemed 
shrinking  beneath  the  horrors  of  the  scene. 
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'  ALLECTNY,      « I  rapped  at  his  door,  and  shuddered  at  the  very  noise 

I  made ;  and  was  on  the  very  point  of  retiring,  when  his 
The  People.  Wife,  I  think,  awoke  him,  and  he  exclaimed  "  Who  is 
D  ton  ^^^^  ^  '  endeavored  to  alter  my  voice,  and  answered, 
"  I  have  a  letter  for  you  /"  he  then^aid,  "  walk  tn."  I  an- 
swered, ^^have  the  goodness  to  open  the  door  and  take  it" 
•  He  arose,  and  as  he  o'pened  the  door,  as  soon  as  I  saw  the 
appearance  of  his  white  shirt,  I  shot  at  venture.  I  took 
no  sight,  and  had  the  gun  by  my  side.  I  think  the  muz- 
zle was  not  more  than  3  or  4  feet  from  him.  I  then  heard 
him  exclaim,  "  Oh  !  my  God,  my  GodlT  I  heard  no  more 
of  him.  I  then  returned  to  my  beast,  and  every  step  was 
marked  with  care,  lest  I  should  fall  or  lose  something,  as 
it  was  slippery.  The  shocking  cries  and  shrieks  of  the 
family  broke  the  midnight  silence,  and  rent  the  air  with 
horror,  which  I  heard  a  considerable  distance.  I  then 
rode  with  great  speed  home.  I  dismounted  and  loaded 
my  gun  in  haste,  &nd  set  it  into  the  window  whence  I  bad 
taken  it ;  then  I  put  out  my  beast,  went  to  bed  and  went 
asleep.  Before  day  the  neighbours  of  Mr.  Church  called 
on  me,  and  informejl  me  he  was  murdered  in  his  own 
house." 
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BOSTON,  MARCH,  1824. 
The  Commonwealth      ) 

Truth,  when  V-  \       LiBEL. 

may  be  given  Joseph  T,  Buckingham,  ) 

in  evidence  or 

injuBtificiaion      Present— Hon.  Peter  O.  Thatcher. 

presumpUon^      -^^^^^  ^'  Austin,  Esq.  counsel  for  the  commonwealth. 

of  malice,  on      Hon.  Benjamin  Gorham  and  ^S.  L.  Knapp,  Esqrs.  coun- 

indictment  for  „^i  ^      ^u      j   r     j  .  mtj-j       ^ 

Ubel.  ^'^  *^'  ^"®  defendant. 
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The  defendant  was  charged  in  an  indictment  for  a  libel    EtOSTON; 
found  by  the  grand  jury,  for  publishing  in  the  New-Eng-      *^^  ' 
land  Galaxy  of  November  7th,  1823,  the  following  article :    Com't^ealtb 

'*  Record  op  Fashion.  The  pupils  of  Messrs.  Parks  «  ,  .^-  ^ 
and  Labasse  gave  a  splendid  exhibition  of  dancing  at 
Concert  Hall  on  Tuesday  evening.  The  elegance  of  atti- 
tude and  the  gracefulness  and  ease  of  their  movements 
afforded  a  proof  of  the  science,  skill,  and  taste  of  their  in- 
structors, and  elicited  the  approbation  of  a  crowded  and 
fashionable  concourse  of  spectators. 

'^  A  communication  respecting  this  exhibition  and  ball 
has  been  received,  the  chief  object  of  which  is  to  give  the 
details  of  an  unpleasant  and  disgraceful  disturbance  which 
occurred  in  the  course  of  the  evening.  The  history 
would  not  do  much  honour  to  the  parties  concerned,  and 
we  decline  its  publication  at  present,  though  it  is  but  just 
to  the  character  of  Mr.  Parks,  to  say  that  we  have  not 
heard  that  any  blame  was  attached  to  his  conduct  on  the 
occasion,  but  that,  on  the  contrary,  he  kept  as  much 
aloof  as  possible  from  the  scene  of  anger  and  confusion. 

<<  The  rugged  Russian  bear,  it  is  said,  was  a  conspicu- 
ous actor  in  the  farce,  which  had  well  nigh  turned  out  to 
be  a  trctgi-comedy,  in  consequence  of  his  attempting  to 
jump,  with  his  cocked  hat  and  all,  down  the  throat  of  one 
of  his  opponents.  We  think,  with  our  correspondent, 
that  it  is  best,  at  the  present  moment,  to  give  no  opinion 
on  the  merits  cf  the  controversy,  but  leave  it  to  the  decis- 
ion and  final  adjudication  of  him,  who,  while  acting  as 
the  representative  of  the  greatest  monarch  in  the  world — 
the  magnanimous  Alexander,  the  autocrat  of  all  the  Rus- 
sias,  the  honorary  member  of  the  Massachusetts  Peace 
Society,  the  grand  pacificator  of  Europe — does  not  deem 
it  a  derogation  from  the  dignity  of  his  high  vocation,  to 
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BOSTON,     become  a  party  in  the  qaarrels  of  dancing  masters  and 

March,   1824.  /%  ,  .,        „  — 

y^^^^,^^^    fiddlers." 

Com'wealth        The  indictment  consisted  of  two  counts,    in  both  of 
-,    ,7*         which  the  whole  article  was  recited,  with  inuendoes  and 

Buckingham.  ' 

averments  in  the  usual  form.  The  first  count  alleged 
that  the  defendant,  in  the  publication  complained  of,  in- 
tended maliciously  to  defame,  vilify  and  scandalize  Alexis 
Eustaphieve,  and  hold  him  up  to  the  contempt  and  ridi- 
cule of  the  public.  The  second  alleged,  that  the  defend- 
ant maliciously  libelled  the  said  Alexis  Eustaphieve,  with 
intent  to  destroy  his  reputation,  and  thereby  deprive  him 
of  the  emoluments  of  his  office,  as  consul  of  the  emperor 
of  all  the  Russias. 

James  T.  Austin,  Esq.  in  opening  the  case  to  the  jury, 
remarked,  that  the  indictment  was .  founded  on  a  certain 
piece,  published  in  the  New-England  Galaxy,  which 
formed  the  basis  of  a  third  count  in  an  indictment  found 
by  the  grand  jury  at  a  farmer  term  of  the  court,  but  which 
was  found  to  contain  an  informality,  which  excluded  it 
from  trial.  It  had  passed  again  through  the  hands  of  the 
grand  jury,  and  he  trusted  there  was  no  fatal  deficiency 
of  technical  formality.  It  had  no  connection  now,  how- 
ever, with  the  other  counts  in  that  indictment,  and  was 
.  to  be  tried  without  any  reference  to  any  of  the  publica- 
tions that  were  the  subject  of  the  former  trial.  There 
were  three  points  for  the  jury  to  consider.  First,  wheth- 
er the  defendant  published  the  piece  as  set  forth  in  the 
indictment.  Secondly,  wiiether  Alexis  Eustaphieve,  the 
Russian  consul,  was  the  person  to  whom  the  piece  was 
intended  to  apply.  And  thirdly,  whether  the  piece  was 
in  Itself  libellous.  On  the  first  point,  it  was  not  neces- 
sary to  exercise  the  patience  of  the  court  and  jury,  for 


REPORTS    OF   CRIMINAL    LAW  CASES.  431 

■ 

defeiidaut  admitted  that  he  published  the  paper  containing    BOSTON, 
the  article  complained^f.  '        ' 

As  to  the  second  and  third  questions  for  the  considera-  ComVealth 
tion  of  the  jury,  Mr.  Austin  remarked,  that  it  could  not  be  _  ,7' 
doubted  that  the  piece  was  libellous,  and  explained  to  them 
very  briefly  the  nature  of  libels,  and  why  they  were  con- 
sidered as  breaches  of  the  peace.  If  the  jury  should  find 
that  the  piece  which  had  been  read  to  them  was  a  libel, 
a,nd  that  the  Russian  consul  was  the  person  alluded  to, 
as  Was  averred  in  the  indictment,  the  defendant  must  be 
pronounced  guilty. 

Johnson  S.  Ellery,  who,  being  sworn,  testified,  that 
Alexis  Eustaphieve  was  the  accredited  consul  of  the  Rus- 
sian emperor,  residing  in  Massachusetts ;  that  he  had 
been  so  for  fourteen  years ;  that  he  (Eustaphieve)  was  at 
the  ball  at  Concert-Hall  on  the  Tuesday  evening  pre- 
ceding the  7th  of  November,  and  behaved  with  the  utmost 
propriety ;  that  there  wa$  Xi6  other  person  at  the  ball,  to 
whom  the  remarks  could  apply.  He  admitted  that  the 
consul  endeavored  to  act  as  a  mediator ;  some  of  the 
persons  with  whom  the  disturbance  originated  being 
foreigners,  and  unacquainted  with  our  language,  they 
called  upon  him  (the  consul^  to  translate  and  explain, 
and  he  entered  into  the  quarrel  no  farther  than  the  busi- 
ness of  translation  or  explanation  rendered  proper  and 
necessary.  IJe  farther  stated,  that  the  defendant,  in  a 
conversation  with  him  (Ellery)  on  the  13th  of  January 
last,  acknowledged  that  the  consul  was  the  person  for 
whom  the  application  was  hjtended.  On  being  questioned 
by  defendant's  counsel,  Mr.  Ellery  would  not  testify  to 
the  precise  words  used  by  defendant,  but  was  positive  that 
the  personal  application  was  admitted.  He  stated  that 
he  called  on  the  defendant  at  defendant's  oflSce,  on  the 


V. 

Buckingham. 
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BOSTON,    day  aforesaid,  intending  to  act  as  a  peace^maker,  and  ea- 
*'^  '       '  deavour,  if  possible,  to  effect  a  reconciliation  of  all  dif- 

Com'wealth  ferences  between  the  consul  and  defendant ;  that  Hr. 
Coolidge  went  with  him,  at  his  request,  to  defendant's 
office ;  that  he  told  the  defendant,  that  the  consul  was 
desirous  of  stopping  all  farther  proceedings,  and  that  be 
thought  defendant  ought  to  meet  these  pacific  overtures 
with  a  correspondent  disposition,  and  manifest  his  good 
feelings  by  publishing  some  kind  of  an  apology  to  soothe 
the  wounded  feelings  of  the  consul ;  that  he  had  written 
an  apology,  which  he  showed  defendant,  and  thought  he 
ought  to  publish  it. 

The  defendant  produced  a  paper,  of  which  the  follow- 
ing is  a  copy,  which  Mr.  EUery  admitted  to  be  that  which 
he  presented  for  publication. 

^'  In  justice  to  ourselves  we  cannot  but  express  our  sincere  re- 
gret that  any  thing  should  have  appeared  in  the  Galaxy  to 
wound  the  feelings,  or  reflect  on  the  character  of  Mr.  Eusta- 
phieve,  a  gentleman  for  whom  we  have  the  highest  respect,  and 
whose  conduct,  both  private  and  public,  we  believe  to  be  irre- 
proachable. Inadvertency,  absence  from  home,  and  the  abuse  of 
our  confidence  by  correspondents,  with  whose  motives  we  were 
not  acquainted,  must  be  our  apology.  We  wish  to  be  under- 
stood as  including  within  the  above  explanation  the  article  da- 
ted November  7,  1823,  charging  the  consul  with  undignified  de- 
portment at  the  ball  at  Concert-Hall,  as,  on  subsequent  informa- 
tion (not  having  been  present  ourselves)  we  afire  assured  the 
statement  is  altogether  unfounded." 

Mr.  EUery  then  stated  that  defendant  declined  pub- 
lishing this  apology,  but  said  he  would  publish  something 
similar  in  substance,  but  in  language  of  his  own  ;  and  that 
he  accordingly  wrote  a  few  lines,  and  expressed  a  willing- 
ness to  publish  them,  but  which  he  (EUery)  thought  would 
not  be  sufficient,  but  would  make  the  matter  worse,  and 
be  adding  insult  to  injury.     He  stated  that,  as  nearly  as 
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he  could  recollect  the  substance  of  what  defendant  wrote,    BOSTON, 

,  ,  *  ,.  1.    ,       March,  1824, 

It  was,  that  as  there  were  contradictory  accounts  of  the    ^^^.^^.^^ 
transactions  at  Concert  Hall,  on  the  evening  of  the  e^hi-   Com'wealtH 
bition,  some  gentlemen  declaring  that  there  was  nothing  B„j,ui^' j^^^ 
improper  in  the  cooduct  of  the  consul,  and  others,   of 
equal   respectability  and  veracity,  maintaining  the- con* 
trary,  it  was  not  for  him,  (defendant)  to  decide,  or  to  re* 
concile  the  contradiction. 

Question  by  defendant.  Did  I  not  assign  to  you  as  a 
reason  for  refusing  to  publish  the  piece  you  presented, 
that,  if  published,  it  would  amount  to  a  declaration  of  my 
disbelief  in  the  representations  of  men  of  veracity,  or  that, 
in  other  words,  it  would  be  charging  them  directly  with 
falsehood  ? 

The  witness  admitted  th^t  was  the  reason  given  for  the 
refusal 

S.   L.  Knappf  Esq.  opened  the  defence,  in  which  it 

was  contended  that  the  piece  was  not,  in  its  nature,  libel* 

lous;  and  that,  if  it  were  so,  it  was  not  a  libel  on  the  con* 

sul.     The  quotation,  '<  the  rugged   Russian  bear,"  was  no 

more  a  disignatiou  of  him,  than  it  was  of  any  other  Rus* 

sian ;  that  it  was  no  more  libellous  to  make  use  of  it  in 

the  manner  in  which  defendant  used  it,  then  the  terms 

Yankee,  John  Bull,  or  Nic  Frog,  whea  applfed  to  one  of      ^ 

our  own  citissens,  and  Englishman,  or  a  Frenchman.    He 

contended  that  the  Russian  consul  should  not  be  identified 

with  the  description  in  the  paper.     The  piece  spoke  of 

the  representative  of  the  autocrat  of  all  the  Russias.     Mr, 

Eustaphieve   was  not  such   a  representative.     He  was  {^ 

consul,  a  mere  commercial   agent.     If  the  description 

answered  to  that  of  any  person,  it  was  the  Russian  miu* 

ister,  Baron    THeul,  and  it  was  he,  if  any  one,  that  was 

libelled.      But  there   was. no  libel.     The  piece  did  npt 
Yoi,.  11,  65 
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BOSTON,    describe  Mr.  Eustaphieve,   and  the  person  whom  it  did 
March,  1824.  ^^g^^.^^.^  part,  was  iiot  present.     The  piece  could  not^ 

ComVeaiih  be  considered  a  libel.       It  was  an  account  of  an  occur- 
^    ,7-  rence   which  took  place  at  a  public  ball,  given  at  a  well* 

Buckingham.  "^  ,  /.    j        .        •      • 

known  licensed  tavern.  An  exhibition  of  .dancing  had 
been  proposed;  the.  attention  of  the  public  had  been  in- 
*vited  to  it  by  advertisements  in  the  newspapers;  tickets 
were  sold  to  admit  the  bearer;  and  the  exhibition  was 
~  as  fair  a  subject  of  remark  and  criticism  as  the  enter- 
tainments at  the  theatre.  An  unpleasant  and  disgraceful 
disturbance  or  quarrel  took  place  at  this  exhibition ;  and 
if  it  were  libellous  to  give  the  particulars  of  the  quarrel, 
and  to  comment  thereon,  he  saw  no  reason  why  it  was 
not  libellous  to  publish  an  account  of  a  riot  in  the  street. 
If  this   were  a  libel,  hundreds  of  libels  were   published 

• 

every  week,  and  no  editor  of  a  newspaper  could  escape 
from  a  prosecution.  He  urged  that  this  piece  wanted 
the  principal  ingredient  to  constitute  a  libel :  There  was 
no  malice  in  it.  Mr.  EUery,  the  witness  for  the  prose- 
cution, had  stated  on  the  stand,  that  tlie  defepdant  had 
disclaimed  all  malice  and  personal  animosity,  and  had  de- 
clared his  willingness  to  publish  any  thing  that  he  ODuId 
in  honour  publish,  to  soothe  the  lacerated  feelings  of  the 
consul.  He  flid  not,  it  is  true,  publish  the  apology  pre- 
sented to  him  by  Mr.  Ellery.  He  did  right  in  refusing  to 
publish  it.  Had  he  done  so,  he  would  have  met,  and 
justly  met,  the  contempt  of  the  public.  I,  said  Mr.  K. 
should  have  despised  him,  and  so  would  every  man  of 
high-minded  and  honourable  feeling.  He  acted  as  every 
prudent  and  honest  man  would  act,  and  did  not  meanly 
endeavour  to  get  out  of  a  small  difficulty,  by. getting  into- 
a  worse  ope.  The  facts  which  he  stated  in  the  paper 
were  communicated  to  him  by  men  -of  respectability  and 
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veracity,  and  he  did  not  choose,  for  the  sake  of  concilia-    BOSTON, 
tion,  however  much  he  might  desire  it,  to  say  that  be  dis-  * 

believed  such  men.     He  acted  wisely  and  properly,  in  re-   Com'wcalth 
fusing  to  decide  which  of  the  parties  was  guilty  of  false-  ^    ,7'  , 
hood.     Mr.  Knapp  said  he  expected  to  be  able  to  prove 
'  Ihat  the  Russian  consul  took  an  active  part  in  the  distur- 
bance at  the  exhibition,  and  that,  if  he  interfered  merely, 
as  a  translator,  he  did  it  with  so  much  earnestness  and 
2ea],  as  led  the  spectators  generally  to  disbeUeve  that  he        ^ 
felt  a  strong  interest  in  the  success  of  one  of  the  parties. 
He  concluded  by  remarking,  that  it  was  necessary  for  the 
defendant  to  show  that  the  occurrences  took  place,  sub-  » 

stantially,  as  he  had  stated  in  the  paper,  in  order  to  rebut 
the  charge  of  malice  ;  and  for  that  purpose  he  should  call 
snndry  witnesses. 

The  defendant  wished  before  the  case  proceeded  any 
farther,  to  call  a  witness  who  heard  the  conversation  with 
Mr.  EUery,  at  his  office,  in  order  to  show  more  particu- 
larly to  the  court  and  jury,  why  he  refused  to  publish  the 
apology.     He  called 

Cornelius  Coolidge,  who,  being  sworn,  testified  substan- 
tially td  the  conversation  at  defendant's  office,  as  stated  by 
Mr.  Ellery. 

Question  by  Djgfendant.  Was  it  not  stated  by  me,  to  Mr. 
Ellery,  that  I  was  unacquainted  with  the  Russian  consul,  had 
never  spoken  to  him,  that  I  indulged  no  personal  animosity, 
and  was  perfectly  ready  to  meet  him  on  amicable  teirms  ? 

Answered  affirmatively. 

Question  by  Defendant.  Did  not  Mr.  Ellery  appear  to  be 
satiafied  that  there  was  no  malice  on  my  part,  and  that  I  was 
willing  to  make  any.  arrangement  for  the  settlement  of  the  dif- 
ficulty that  could  be  made  without  exposing  me  to  the  charge 
of  inconsistency  and  duplicity  ? 

Atmvxt,  I  do  not  recollect  distinctly,  but  my  impression  is 
"that  you  discovered  a  wish  to  have  all  differences  adjusted. 

Defendant.  Mr.  Ellery  stated  to  me,  in  your  presence, 
Mr.  Coolidge,  that  the  consul  had  some  cause  to  regret  vrkokt 
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BOSTON,    had  taken  place ;  he  was  satisfied  that  I  did  not  indulge  anj 
March,  1824.   malicious   or  ungeDtlemanly  feelings  towards  him,  and  that  I 
^-^'>/^^-^     had    been   deceived   by   correspondents ;   he  was    ev6n    sorrjr 
Com' wealth,    that  the  jury  had  convicted  me  on  any  part  of  the  indictment 
,'^-  which  had  just  been  tried;  he -was  willing  to  use  all  his  influence 

Buckingham,  y^^]^  ^|jg  court  to  prevent  the  sentence  from  extending  farther  than 
to  a  fine  merely  nominal,  if  I  would  publish  the  apology.  In 
reply,  I  said  to  Mr.  Ellery  that  I  thought  it  best  to  let  the  mat- 
ter rest  till  the  sentence  of  the  court  should  be  known  :  that  ii^ 
in  consequence  of  his  interference  with  the  judge  ana  countv 
attorney,  the  sentence  should  be  merely  nominal,  I  should  thibk 
myself  bound  to  say  so,  and  to  say  every  thing  else,  that  could 
be  said  with  justice  in  his  favour ;  but  that  I  thought  this  a  bar- 
gain for  payment  in  advance,  for  what  it  was  by  no  means  cer- 
,  tain  the  consul  could  accomplish  ;  for  he  cotild  have  no  control 

over  the  sentence  of  the  court.     I  appeal  to  you/ Mr.  Goolidge, 
if  this  be  not  the  fact. 

Mr.  Cooiidge  could  not  recollect,  positively,  but  he  believed 
it  to  be  substantially  true. 

The  defendant  was  then  about  to  call  witnesses  to  te»> 

tify  as  to  what  occurred  at  Concert  Hall,  at  the  exhibition 

alluded  to. 

«       The  counsel  for  the  Commonwealth  objected. 

Hon.  JB.  Gorham,  senior  counsel  for  the  defendant,  re- 
plied to  the  arguments  of  the  county  attorney.  He  did 
not  wish  to  introduce  the  testimony  as  a  justification.  He 
agreed  with  him  that  the  law,  as  it  now  stands,  does  not 
allow  the  defendant  to  prove  the  truth  of  the  charges  as 
a  justification.  But  he  wished  to  introduce  this  testimony 
to  repel  the  charge  of  malice,  and  then  leave  it  to  the 
jury  to  decide  whether  it  were  a  justification  or  not.  Mr. 
Gorham  stated  that  he  considered  the  principles  of  the' 
law,  which  he  supported  with  a  variety  of  illustrations,  rfU 
tending  to  show  that  the  right  of  the  defendant  for  which 
he  now  contended  had  been  recognized  in  a  great  number 
of  decisions,  both  in  England  and  America.  The  law 
xhus  settled  enabled  the  jiuy  to  judge  of  the  law  as  well 
AS  the  fact.     But  how  could  the  jury  be  judges  of  facts, 
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when  all  facts  were  excluded  from  the  trial )  as  they  #otild    BOSTON, 
be  in  this  case,  if  the  defendant  were  not  permitted  to  show    J^^A,^- ' 
that  there  was  a  disturbance,  and  that  the  Russian  consul'  Com'wdalth 
took  a  part  in  it.  '^• 

7Tl«  opinion  of  the  judge  on  the  moiinn  of  the  defendant's  counsel  to  give 
in  evidenceike  circumstances  vfMek  occurred  at  Concert  Halt.* 

*^  The  defendant  c^ers  to  prove  that  the  publication  in 
4his  case  was  for  a  justifiable  purpose,  and  not  a  malicious 
Attempt  to  defame,  by  showing  the  circumstances  which 
occurred  at  the  time.  Had  the  attorney  for  the  common- 
^wealth  instituted  an  inquiry,  as  to  the  deportment  of  the 
Russian  consul  at  the  exhilntion  alluded  to,  which  under 
the  averments  in  the  indictment  might  have  been  done,  I 
should  have  felt  bound .  to  let  in  all  the  testimony  to  this 
point,  which  either  party  could  have  brought  forward. 
But  no  evidence  of  this  kind  has  been  offered  on  the  part* 
o(  the  government.  Nor  is  it  material  to  the  issue  to  be 
.triedf  what  the  deportment  of  that  gentleman  was  upon 
4hat  occasion,  it  being  a  just  and  legal  presumption,  that 
he  did  behave  at  the  time  with  propriety,  and  according 
to  his  rank  and  station. 

*'  The  learned  counsel  for  the  defendant  do  not  offer  the 
evidence  of  the  occurrences  of  the  evening  as  a  justifies- 
iicn  of  the  Ubel,  because  they  admit  that,  by  the  law  of 
ibis  Commonwealth,  *  the  truth  of  the  libellous  words  is 
DO  justification  in  a  criminal  prosecution  for  a  libel.'  — 
But  (hey  contend,  that  this  evidence  ought  to  be  receiv- 
ed, to.  rebut  the  presumption  of  malice.  But  if  this  evi- 
dence should  be  received  in  this  case,  I  think  it  would 
go  very  far  to  evade  the  general  rule,  '  that  a  defendant 
cannot  justify  himself  for  publishing  a  libel,  merely  by 

*  This  learned  and  valuable  decision  upon  the  admissibility  of  trutli 
in  evidence  on  indictment  for  libels,  and  the  charge  to  the  jury,  were 
forwarded  tb  me  by  hia  Honox  Judge  Thacherj  at  my.  request.  I  am 
certainly  much  gratified  to  acknowledge  it. 
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BOSTON,  proving  the  truth  of  the  publication  : '  for,  under  whatever 
Marchr,  16«4.  jcircumstanccs  it  is  received,  the  use  which  he-  would 
ComVeaith    ^^^^  ^^  ^uch  evidence  to  the  jury  would  be,  to  justify  the 

V.  publication. 

Buokingham,       u  Before  a  defendant  can  be  admitted  to  this  evidence, 

he  must  prove  '^  that  the  publication  was  for  a  justifia- 
ble purpose,  and  not  malicious,  nor  with  intent  to  defame 
any  man."  (Clapp's  Case,  4  Mass.  R.  163.)  If  a  piece 
complained  of  appears  to  be  a  friendly  admonition  from 
«"  a  father  to  his.son  on  his  supposed  misconduct ;  or  the 

testimony  of  a  witness  given  in  a  court  of  justice;  or  $t 
character  given  of  a  servant ;  the  purpose,  thus  appear- 
itig  to  be  justifiable,  and  not  malicious,  the  party  would 
be  entitled  to  prove  the  truth  of  the  matter  in  justification. 
Or  it  may  be  apparent,  that  the  public  has  an  interest  in 
the  publication,  on  account  of  the  individual  concerned, 
cr  of  the  subject  matter.  The  individual  may  be  a  pub- 
lic officer,  or  a  candidate  for  a  public  office,  and  the  piece 
may  relate  to  the  public  service.  It  may  be  a  petition  or 
remonstrance  to  the  government,  complaining  of  some 
stretch  of  authority,  or  of  some  illegal  act;  in  some  one 
of  its  branches,  as  in  the  famous  petition  of  the  Seven 
Bishops  to  James  II.  remonsftating  against  his  procla- 
mation, granting  unlimited  toleration,  and  suspending  all 
laws  relative  to  tests,  papists  and  others.  (12  State 
Trials,  Howell's  ed.  Trial  of  the  Seven  Bishops,  183.) 
It  may  relate  to  one  who  has  been  convicted  in  the  due 
course  of  public  justice  of  an  infamons  crime ;  in  -  which 
-  case,  society  should  be  put  on  its  guard  against  his  future 
«  machi)iations.     Or  it  may  relate  to  one  charged  with  an 

infamous  crime,  as  murder,  burglary,  or  swindling  for 
instance,  and  who  may  have  fled  from  justice.  The 
public  may  in  such  case  be  properly  called  on,  by  ad^ 
yertisement  or  otherwise,  to  assist  in  arresting  the  fugi* 
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-live,  it  being  for  the  good  of  society  that  otibndera  should    BOSTON, 
not  escape  punishment.     In  suchi  and  in  all  similar  cases,     *     ' 
where  a  good  intent*  appears  on  the  face  of  the  publication,   Com'wealiK 
evidence  of  the  truth  of  the  fact  is  admissible,  to  rebut  the  ^    ,7' 

'  Bnoktngbam. 

charge  of  malice. 

''The  decision  of  the  present  motion  must  depend  on  the 
question,  whether  the  public  appears  to  have  such  an  in- 
terest in  this  case  as  to  warrant  the  inquiry. 

"  The  subject  of  the  piece  is  ^  an  unpleasant  and  dis* 
g^ceful  disturbance,'  as  it  is  called,  which  occurred  at 
an  exhibition  ball  given  at  Concert  Hall  in  this  city. 
If  it  was  of  a  public  nature,  and  the  community  had  an 
interest  in  it,  it  was  because  of  the  oeccuian,  or  of  the 
place.  The  occasion  was  a  voluntary  assemblage  of 
persons  for  the  amusement  of  dancing ;  the  place  was  a 
licensed  inn.  Now  I  would  ask,  what  interest  had  the 
public  in  the  details  of  this  scene?  If  any  crime  was 
eommitted  there,  it  may  be  investigated  like  other  crimes, 
committed  in  any  other-  place.  Suppose  that  an  indn 
vid^al  had  intruded  himself  improperly  into  the  compa- 
ny, or  had  forfeited  his  right  to  continue  there  by  any  im« 
proper  conduct :  The  managers,  after  requestiilg  him  to 
retire,  and  after  his  refusal^  might  have  turned  him  out  by 
force,  leaving  it  to  him,  if  he  considered  himself  injured, 
to  bring  his  action  for  redress.  If  there  was  any  disorder, 
which  was  not  the  subject  of  legal  redress  or  inquiry ;  if 
any  one,  for  example,  acted  in  a  manner  unbecoming  his 
character  as  a  gentleman,  or  his  rank  and  standing  in 
society ;  let  such  individual  suffer  the  natural  consequence 
of  his  conduct  ia  the  silent  loss  of  reputation.  Birt  I  do 
not  know  that  the  public  had  such  an  interest  in  it  as 
that  it  called  for,  or  would  justify,  a  libellous  piece  in  a 
newspaper. 
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BOSTON,        <<  If  we  should  now  institute  an  inquiry  into  all  the  cir- 
"l^^  '  cumstances  which  occurred  at  this  ball,  one  manifesl^ in- 

ComVeaith  Convenience  would  arise*  There  were  preseut  between 
two  and  three  hundred  persons,  ladies,  gentlemen,  and 
children.  We  cannot  limit  our  inquiry  to  what  wa» 
said  and  done  by  Mr.  Eustaphieve.  It  will  be .  equally 
proper  and  necessary  to  inquire,  what  was  said  and  0one 
by  each  indivinual  who  was  present.  Because  the  scene 
consists  of  all  tha^  was  said  and  of  all  that  was  done  by 
each  at  the  time.  Now,  it  is  said  in  the  piece,  that  there 
was  a  disgraceful  disturbance,  the  history  of  which  would 
not  do  honor  to  the  parties  concerned.  Who  is  to  be  di8<» 
graced  is  wholly  uncertain.  But  it  is  apparent,  that  the 
conduct  of  two  hundred  individuals,  >vho  are  not  on  trial, 
who  are  not  present,  who  have  no  notice  (tf  the  question, 
and  whose  reputation  may  be  affected  by  the  inquiry, 
would,  in  this  way,  and  without  any  legal  necessity,  be 
made  a  subject  of  solemn,  investigation  in  a  court  of  jus* 
tice.  I  am  of  opinion,  that  such  inquiry  would  .shock 
the  good  sense  even  of  persons  not  learned  in  the  law ; 
much  more  would  it  offend  the  legal  discernment  of  all, 
who  are « acquainted  with  its  humane  and  wise  princi* 
pies.  "^ 

"  *  I  take  it  to  be  clear  law,?  says  Bayley,  J.  in  the  trial 
of  Sir  Francis  Burdett,  (4  Barn,  and  Alderson,  324.) 
'that  if  a  libel  contain  matters  imputing  to  another  a 
crime  capable  of  being  proved' — (and  I  think  the  rule 
equally  extends  to  a  libel  imputing  to  another  disgrace- 
ful conduct) — <  you  are  not  at  liberty  at  the  time  of  the 
trial  to  give  evidence  of  the  truth  of -those  imputations. 
^And  this  is  founded  on  a  wise,  wholesome,  and  merciful 
rule  of  law ;  for  if  a  party  has  committed  such  an  of* 
fence,  he  ought  to  be  brought  to. trial  fairly,,  and  with* 
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out  any  preiiidice  previously  raised  in  ihe  minds  of  the    BOSTON, 

,  ..        ^  \.      .  rw^i.  u       r  March,  1894. 

public  and  the  jury.    The  proper  course,  therefore,  rs  lo    ^^^.^^^^ 
institute  direct  proceedings  against  him,  and  not  to  try  the  ComVealth 
truth  of  his  guilt  or  innocence  behind  his  bacic,  in  a  col-  ^^^^' 
lateral  issue  to  which  he  is  no  party. 

'<The  indictment  against  Sir  Francis  Burdett  wus  for  a 
seditious  libel,  in  which  he  was  charged  with  attemp  ing 
to  excite  discontent  among  the  subjects  and  soldiers  of 
the  King,  and  to  inspire  in  them  haired  of  the  govern* 
ment.  In  the  libel,  he  represented,  that  divers  siibjects 
of  the  king,  men  and  women,  had  been  inhumanly  cut 
down  by  the  dragoons  at  Manchester.  The' defendant 
offered,  at  the  trial,  to  prove  the  truth  of  the  allegation,  or, 
in  other  words,  the  circumstances  which  occurred  at 
the  time.  BuMhe  evidence  was  rejected;  andthejudg* 
es  of  the  King's  Bench,  although  they  differed  on  other 
points  of  law,  which  had  been  decided  at  the  trial,  yet 
they  unanimously  approved    the  rejection'  of   this  evi- 

s 

dence.  And  even  after  the  conviction  of  that  defendant, 
when  brought  up  to  receive  judgment,  affidavits  offered 
in  mitigation  of  the  sentence,  containing  proof  of  the  facts 
charged  in  the  piece,  were  refused  by  the'  whole  court ;  • 
because  they  said,  if  affidavits  are  admitted  on  one  side, 
they  must  be  admitted  also  on  the  other,  and  so  the  court 
would  incidentally  try  individuals  for  a  crime  who  were 
not  on  trial. 

"  This  decision  applies,  in  principle,  to  the  present  que^* 
tion.  If  we  sho^ild  go  into  this  investigation,  we  should, 
in  reality,  be  trying  individuals  for  disgraceful  conduct^ 
when  those  individuals  are  not  on  trial.  And  as  nothing 
is  more  clear  to  my  mind,  than  that  the  character  of  an 
individual  may  not  be  attacked  except  in  a  court  of  jus« 

Vol.  II.  56 
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BOSTON,   tice,  after  due  notice,  and  a  fair  opportunity  to  defend 

^^^^^J.,^^  *  himself;  and  as  the  public  has  no  iutereal  in  the  inquiry, 

Com'weaith.  the  evidence  which  is  now  offered  on  the  part  of  the  de- 

„    ,/•  fendant  is  rejected." 

Mr.  Gorham,  in  closing  the  case  on  the  part  of  the  &»- 
fendant,  Vc^ry  briefly   commeDted  on   the   course   which 
had  been  pursued  by  the  prosecutor,  and  the  unprofita- 
^  bleness  of  contending  when  the  testimony  necessary  for 

a  defence  was  excluded.  In  prosecutions  for  libels  it 
was  necessary  to  charge  the  defendant  with  malice,  in 
order  to  constitute  a  crime.  How  was  he  to  meet  this 
charge,  unless  he'could  be  permitted  to  go  so  far  into 
the  facts,  as  to  show  that  the  publication  was  an  account 
of  actual  occurences,  and  then  let  the  jury  judge  whe- 
ther there  were  malice  in  it?  If  his  intention  was  mere- 
ly to  give,  in  the  ordinary  course  of  his  profession  as  an 
editor,  the  substance  of  a  quarrel  which  happened  at  a 
public  tavern,  his  motive*  was  not  malicious;  and  there 
was  no  way  of  showing  to  the  jury  that  it  was  not  mali- 
cious, but  by  showing  them  that  his  publication  was  what 
it  purported  to  be.  If  the  publication,  on  which  the  in- 
dictment was  founded,  were  a  libel,  then  it  is  almost  im- 
possible to  look  into  a  newspaper  without  finding  a  li- 
bel. It  is  libellous  to  state  that  a  quarrel  took  place  be- 
tween two  persons  in  the  street,  because  it  is  derogatory 
to  the  character  of  gentlemen  to  be  concerned  in  quar- 
rels. Governor  Brooks,  who  issued  a  proclamation,  of- 
fering a  reward  for  the  apprehension  of  Michael  Powers, 
suspected  of  the  murder  of  Kennedy,  and  all  the  printers 
who  published  that  proclamation  were  guilty  of  libels ; 
and  if  Powers  could  have  applied  to  a  grand  jury,  before 
his  apprehension,  and  entered  a  complaint  they  would 
have  been  bound  to  find  a  bill  of  indictment,  and  the 
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jury  would  bave  been  bounci  to  find  them  guilty,  it  BOSTON, 
they  were  not  permitted  to  produce  facts  to  show  the  mo« 
tive  for  the  proclamation;  and  they  could  not*  be  per-  Com'wealch 
mitted  to  do  so,  under  the  doctrine  now  set  up  by  the 
court.  He  mentioned  several  other  supposed  and  real 
eases  to  illustrate  the  position,  that  it  was  impossible  for 
any  defendant  to^get  clear  of  an  indictment,  without  going 
into  the  facts  of  the  case — ^npt  to  justify  the  publication, 
but  to  show  the  intent,  and  to  repel  the  charge  of  malice, 
which  is  a  necessary  ingredient  in  a  libel.  He  thought, 
however,  in  this  case,  that  the  publication  itself  indica- 
lecl  no  malice  on  the  part  of  the  defendant.  The  paper, 
and  the  conversation  which  had  been  related  as  having 
taken  place  at  the  defendant's  office,  were  all  he  had  to 
submit  to  the  jury,  and  he  wished  them  to  recollect  the 
lestimony  of  Mr.  Ellery  and  Mr. -Coolidge,  which  ex- 
onerated.him  completely  from  the  charge  of  malice.  It 
must  appear  evident,  that  the  prosecution  would  never 
have  been  renewed  had  the  defendant  published  an  apol- 
ogy, which  he  could  not  conscientiously  publish.  If  there 
were  any  malice  or  vindictive ness  exhibited,  it  was  not  by 
Ihe  defendant  He  confidently  expected  a  verdict  of  ac* 
quittal. 

Mr.  Austin  closed  on  the  part  of  the  prosecution.  He 
remarked,  that  it  was  difficult  for  a  public  prosecutor  to 
pursue  a  course  that  should^  at  the  same  time,  satisfy  all 
the  parties  concerned.  Those  who  came  with  their  com- 
plaints were  very  much  disposed  to  think  he  did  not  do 
enough :  aod  those,  whom,  as  an  officer  of  the  govern- 
ment, it  was  his  duty  to  prosecute,  very  naturally  thought 
he  did  too  much.  He  should,  therefore,  without  being 
influenced  by  either  of  these  parties,  endeavour  to  please 
a  third — ^he  should  endeavour  to  please  himself.    He 
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^^^9^    »hould  follow  the  course,  which  the  law,  accoitling  to  his 

,^^,^^/  understanding  and  best  Judgment,  pointed  out.    In  the 

^ComVealOk    course  of  his  argument  he  remarked,  that  the  term  malice, 

Bttokiogluuii.  *^  **^^  ^"  *****  indictment,  did  not  signify  ill  will,  or  a  de- 

liberate  intention  to  do  an  itrjnry  ;  but  that  the  libel  was 

published  knowingly — that  the  defendant  kliew  of  the 

'       publication,  and  issued  it  of  his  own  free-will,  without  com* 

^  pulsion.    As  to  the  apology  which  bad  been  spoken  of, 

Mr.  Austin  woujd  not  say  that  it  was  jCist  such  a  one  as 

he  lyoiild  have  advised  ihe  defendant  to  publish ;  and  he 

*     submitted  to  the  jury  whether  the  substitute  which  was 

offered,  according  to  tho  account  given  of  it  by  the  wit> 

nesses,  was  such  as  an  honorable  man  would  accept. 

«  '  CHARGE   TO  THE   J0RY. 

Tou  perceive,  gentlemen,  that  this  is  a  charge  against 
the  defeudaut,  for  publishing  a  malicious  libel  on  the  char* 
acter  and  conduct  of  Alexis  EustaphievQ,-  a  consul  of  his 
Imperial  Russian  Majesty,  duly  accredited,  ^nd  residing  ia 
this  city.  The  intent  alleged  is,  that  it  was  with  design 
to  injure  and  vilify  him  as  well  in  his  office,  as  in'hia  gen- 
eral good  name  and  estimation,  and  to  have  it  believed, 
that  he  had,  upon  a  certain  occasion,  conducted  himself  in 
«  disgraceful  manner. 

The  indictment  contains  a  second  count,  in  which  the 
-same  piece  is  charged  to  have  been  published  by  the  de- 
fendant, with  the  design,  that  it  should  be  believed,  that 
the  Russian  consul  had  conducted,^  upon  a  certain  occa- 
sion, in  a  manner  unworthy  of  his  office  and  station  of 
consul,  by  engaging  in  brawls  and  quarrels  with  persons 
of  low  character,  and  that  it  should  be  believed,  that  he 
was  unworthy  to  hold  and  sustain  that  office  and  station. 
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If  the  piece  complained  of  should  not  in  your  estima-    boston, 
tioD  be  a  lihel ;  if  the  defendant  did  not  publish  it ;  or  if      ^^  * 
it  does  not  relate  to  the  Russian  consul,   the  defendant  ComVealth 
must  be  acquitted :  and  although  you  should  be  satisfied  o_vi^'  i_. 
of  these  several  facts,  yet,  as  the  essence  of  the  crime  con- 
sists in  malice,  if  you  should  find  that  the  act  of  the  de- 
fendant was  free  from  this  quality,  he  must  be  acquit*  ^        ^ 
ted. 

But  it.  is  not  necessary  that  you  should  be  satisfied 
tha^  the  piece  was  published  with  all  the  evil  motives 
which  are  alleged  in  the  indictment.  If  you  should  be- 
lieve thai  the  libel  was  designed  to  vilify  the  Russian 
consul  as  an  individual  only,  and  to  bring  him  into  con* 
tempt  and  hatred,  you  will  find  a  verdict  against  the  de- 
fendant on  the  first  count  only.  But  if  you  should  be- 
'Ueve  that  it  was  published  with  the  malicious  design  to 
injure  the  Russian  consul  in  his  office  also,  and  to  cause 
it  to  be  believed  that  he  was  unworthy  to  retain  it,  then  it  * 

will  be  your  duty  to  find  a  generaT  verdict.  And  if,  after 
a  fuU  review  of  the  case,  the  guilt  of  the  defendant  should 
femain  doubtful,  that  doubt  is  to  operate  in  favour  of  his 
innocence ;  and  you  are  to  weigh  his  conduct  in  the  judg- 
ment of  charity,  1>y  that  golden  rule,  which*  we  should 
wish,  in  like  circumstances,  should  be  applied  to  our  own 
actions. 

The  fact  of  publication  is  admitted  by  the  defendant ; 
and  in  an  interview  with  Mr.  Ellery,  he  confessed  that    * 
the  piece  was  intended  to  apply   to  the  Russian  con- 
sul. 

''The  technical  definition  of  the  crime  of  libel  is,  that 
it  is  an  excitement  to  a  breach  of  the  peace  by  means  of 
a  writfen  instrument  containing  matter  injurious  to 
the  fame    and   character    of  another."     (4    Barn;  and 
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BOSTON,  AtdersoD,  112.)      This  definition  is  well  enough,  and 

^^^^^^^  Will  guide  you  m  forming  your  yerdict.     The  piece 

ComVeaith  begins  With  paying  a  cooipUment  to  the  performances  of 

«-^  ^'  L  ^be  pupils  and  to  the  ability  of  their  instructors.     It  pro* 

Boolcui^naiii.  .  - 

ceeds  to  speak  of  a  communication,  which  the  edited  had 
received,  giving  the  details  of  '^  an  unpleasant  and  disgrace- 
^  ftti  disturbance,"  which  occurred  in  the  course  of  the  eve- 

ning, "  the  history  of  which  would  not  do  honour  to  the 
parties  concerned."    So  that  the  writer  was  upon  a  sub- 
ject of  delicacy,  afiecting  the  character  of  other  persons* 
Mr.  Eustaphieve  is  then  introduced  under  the  description  of 
-  the  ^  Rugged  Ru^ian  Bear,"  as  being  "  a  conspicuous  actor 
in  the/tidxe,  which  had  well-nigh  turned  out  to  be  ^trdigi- 
comedy,  in  consequence  of  his  attempting  to  jump,  with  his 
cocked  hat  and  all,  down  the  throat  of  one  of  his  opponents." 
Hfi  then  agrees  with  his  correspondent,  that  it  was  best  to 
g^we  no  <9inion  on  the  merits  of  the  controversy,  but  to 
leave  it  to  the  decision  of  him  ^  v^ho,  while  acting  as  the 
fepresentative  of  the  greatest  monarch  in  the  world,  the 
magnanimous  Alexander,  the  autocrat  of  all  the'Russias, 
4&C.  does  not  deem  it  a  derogation  from  the  dignity  of  .bis 
high  vocation,  to  become  a  party  in  the  quarrels  of  dancing 
masters  and  fiddlers :"  thus  bringing  tfie  details  of  this 
scene  into  direct  connexion  with  the  office  which  he  held, 
and  asserting,  that  though  Mr.  Eustaphieve  was  the  repro« 
ientative  of  the  Emperor  Alexander,  he  did  yet  condescend 
to  engage  in  the  quarrels  of  dancing  masters  and  fiddlers. 
Whether  this  piece  has  the  tendency  to  degrade  the 
Russian  consul  in  public  estimation   as  a  man,  and  to 
affect  his  standing  in  his  office,  it  is  for  yon,  gentlemen,  to 
judge.    Consuls  are  persons  appointed  by  the  sovereign 
of  a  state,  to  reside  in  foreign  ports,  for  the  purpose  of 
taking  cars  of  the  commercial  interests  of  his  subjects^ 
transacting  business  there.    They  are  usually  persons  of 
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known  probity  and  commercial  intelligence,  and  are  re*    BOSTON, 
quired  to  understand  not  only  the  laws  and  rights  of  their         ^  ' 
own  country,  but  the  laws  and  customs  of  the  place  where   Com'vMlth 
they  are  to  reside.    It  is  their  duty  to  aid  and  protect  their  ^^^'  ij^^ 
fellow  subjects,  and  to  advise  and  assist  them  in  all  cases, 
wherein  their  right  or'jnterest  may  be  concerned.    The 
a&irs  of  trade,  and  the  interests,  rights,  and  privileges  oi    .        ^ 
merchants  and  seamen  in  foreign  countries,  are  ordinarily 
left  to  the  conduct  of  their  consuls.  .  It  is  expected  of  them^ 
that  they  correspond  with  the  ambassador  from  their  ree^ 
pective  sovereigns  to  the  government  of  the  country  within 
which  they  are  stationed,  and  that  they  should  send  to 
him  information  of  any  transactions,  which  may  affect  the 
political  or  commercial  interests  of  their  own  country.    And  * 
in  case  'no    ambassador  or  other  public   minister  from  . 
their  sovereign  should  reside  at  the  time  in  the  country,, 
they  are  to  transmit  their  letters  directly  home  to  their  gov- 
ernment.   Though  a  consul  be  a  public  minister  under  the 
protection  of  the  law  of  nations,  he  yet  enjoys  some  impor* 
taut  privileges  annexed  •  to  his  office,,  which  distinguisb 
him  from  the  private  inhabitants  of  the  place  where  he  re* 
sides.    So  that  you  perceive  that,  from  their  situation^  con« 
suls  are  officers  of  honour  and  trust ;  that  it  is  in  their 
power  to  do  much  good  or  harm  ;  and  even  to  affect  the  rela* 
tions  of  friendly  countries :.  and  hence  arises  the  importance,  "" 

that  they  should  be  honourable  men,  and  that  they  should 
support  the  dignity  of  their  station,  by  their  grave  and  pru- 
dent deportment* 

Now  consider  whether,  to  represent  an  individual  who 
holds  an  office  of  this  kind*  as  guilty  of  disgraceful  .con* 
duct,  and  engaging  in  the  quarrels  of  dancing  masters 
and  fiddlers,  is  not  injurious  to  his  fame  and  character. 
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BOSTON,    in  common  with  all  other  citizens,  Mr.  Eustapbieve  is  en- 

'         '  titled  to  be  protected  from  unlawful  attempts  to  render  him 

Com'weahh  an  object  of  odium  or  contempt.     In  rendering  him  such, 

n    1  *^'  1-       yon  will  consider,  whether  his  official  character  will  not 

be  sacrificed.     It  is  not  to  be  supposed  that  his  government 

will  retain  an  officer  in  a  station  of  confidence  and  respon* 

bibility,  if  he  should  not  maintain  a  character  becoming 

that  station.    Bo  that  it  is  not  foreign  to  your  duty  to  inquire, 

.  whether  the  piece  complained  of  has  that  tendency  ;  and 

if  it  has,  whether  it  will  not  also  teud  to  provoke  him  and 

his  friends  to  acts  of  revenge,  and  so  to  a  breach  of  the 

peace,  which  is  the  definition  of  the  ofience. 

Here  you  will  recollect  the  construction  which  the  coun- 
-  sel  for  the  defendant  have  put  on  this  piece.  They  say, 
with -truth  it  contains  no  charge  of  official  misconduct,  nor 
any  imputation  on  the  moral  character  of  the  Rusian  con- 
sul. They  also  say,  it  is  harmless,  sportive  wit,  which  a 
wise  man  would  disregard  ;  and  they  insist,  that  no  good 
comes  from  prosecutions  of  this  description.  They  call 
upon  you,  farther,  to  give  to  the  words  the  most  favourable 
sense,  and  it  is  your  duty  to  do  so ;  but  you  are  not  to  vio- 
late your  understanding,  by  giving  to  the  words  any  signi- 
fication which  is  n6t  consistent  with  sound  sense  and  the 
»  common  meaning  of  the  language. 

^  You  will  next  inquire,  if  the  intent  of  the  defendant  in 

publishing  this  piece  was  malicious ;  and  if  you  find 
that  it  was  done  deliberately  and  wilfully,  and  that  he 
neglected  a  favourable  opportunity  to  redress  the  injury, 
it  will  be  evidence  of  malice.  To  this  point,  the  testimony 
of  Mr.  EUery  is  material.  Be  testifies,  that  some  time 
in  January  last,  he,  as  a  friend  of  the  Russian  consul, 
called  on   the  defendant,   and    informed   bim  that  this 
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piece  had  greatly  wounded  the  feelings  of  that   geutle-     BOSTON, 
man,  and  that  he  was  apprehensive,  it  would  tend  to  in-  ! 

jure  him  with  his  government.  To  this  the  defendant  ComVealth 
replied,  that  he  bore  no  ill  will  to  the  Russian  consul,  g  ^'  j^ 
and  had  no  acquaintance  with  him ;  that  he  had  no 
knowledge  of  the  circumstances  of  the  transaction,  but 
that  he'  had  written  the  piece  in  consequence  of  a  comi- 
munication,  which  had  been  sent  to  him  on«the  subject. 
Mr.  EUery  then  proposed  to  the  defendant,  to  publish  an 
apology,  that  the  redress  might  be  as  public  as  the  inju- 
ry.  The  defendant  declined  publishing  one  which  Mr. 
Ellery  had  written,  and  wrote  one  himself,  which  he  was 
willing  to  publish.  The  substance  of  this  lyas,  that  as  ■ 
many  respectable  persons  had  declared  there  was  i)oth- 
ing  improper  in  the  conduct  of  the  consul,  and  others 
equally  respectable  maintained  the  contrary,  it  was  not 
for  him  to  decide  the  matter.  For  my  part,  I  regret  that 
this  negotiation  was  not  more  successful;  and  I  thmk  it 
is  to  be  lamented,  that  when  the  defendant  wrote  thi9 
piece,  it  had  not  occurred  to  his  prudence,  that,  possibly  bjS 
was  about  to  inflict  a  severe  wound  in  the  breast  of  a  man, 
who,  he  says,  had  never  injured  him,  and  against  whom, 
he  declares,  neither  at  that  time,  nor  at  any  other,  ba4 
he  entertained  any  malice. 

Gentlemen,  with  the  scene  at  Concert  Hall  you  hav^  ^ 

no  concern  at  this  time.  If  any  riot  was  committed 
tl^ere,  let  those  who  were  engaged  in  it  be  presented  acr 
cording  to  law.  If  the  Russian  consul  committed  any 
ofifence  against  the  laws,  or  against  good  mariners^  {le  19 
liable  to  legal  animadversion,  and  he  will  derive  no  pror 
tection  from  his  official  station.  But  let  it  not  be  underr 
stood,  that  the  printer  of  a  newspaper  may  publish  4 
piece,  calculated  ^to  bring  that  gentleman  into  contempt 

'  yoL.  11.       '  .67 


T. 

Bockin^ham. 
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BOSTON,    with  US  and  to  destroy  him   with  his  own   government. 
^^^  '        '  without  trial,  and  without  opportunity  to  be  heard  in  his 

Com'weaith   own  defence. 

We  do  not  hold  our  characters  in  this  Commonwealth 
at  the  mercy  of  the  printers  of  any  newspaper.  A  citi- 
zen may  not  be  charged  with  any  disgraceful  or  flagi- 
tious conduct,  afiecting  his  good  name,  his  standing  in 
society,  or  iiis  employment,  except  before  the  judicial 
tribunals  of  the  country,  where  he  may  .  be  heard  in  his 
defence,  and  tried  according  to  the  established  rules  of 
law. 

That  the  law  of  libel  is  ancient,  and  dates  from  a  pe- 
riod beyond  that  of  newspapers,  is  no  reason,  in  my 
opinion,  for  relaxing  its  principles.  The  printer  of  a 
newspaper  has  power  in  proportion  to  his  talents,  to  the 
interest  which  he  excites,  and  to  the  diffusion  of  his  pub- 
lication. Who  is  the  perfect  man  that  may  not  by  the 
eloquent  and  ingenious  satirist  be  placed  in  an  uncom- 
fortable situation  ?  What  is  there,  of  all  that  is  sacred 
and  venerable,  that  has  not  been  exposed  to  the  shafts  of 
ridicule  ?  And  if,  whenever  we  open  a  newspaper,  we 
are  to  expect  to  find  some  extravagant  representation  of 
ourselves,  or  of  our  neighbours,  something  caricatured 
either  of  praise  or  blame ;  who  that  is  conscious  of  the 
defects,  which  are  incident  to  the  human  character,  would 
wish  to  live  in  such  a  society. 

While  all  protection  and  encouragement  are  to  be  giv- 
en to  the  directors  of  the  press,  in  diffusing  intelligence, 
in  imparting  instruction,  and  in  the  free  discussion  of  all 
truths  affecting  religion,  morals,  government,  and  what- 
ever concerns  human  happiness  ;  there  is  a  limit  beyond 
which,  if  they  pass,  it  must  be  known  that  they  violate 
the  law.  Whether  this  is  one  of  those  ca3es,*is  left  to  your 
judgment  to  decide, 
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The  jury  brought  in  a  verdict  of  guilty  on  the  first  j^^^^^^ 
count,  and  not  guilty  on  the*  second.     At  the  request  of    ^^^^^^^^.^^^ 
the  defendant,  the  court  then  pronounced  sentence,  which    ComVeaith 
was,  that  he  should  be  imprisoned  thirty  days  in  the  com-  guckingh 
monjail,  and  pay  the  costs  of  prosecution. 


am. 


CIRCUIT   COURT  U.  S. 

NEW  YORK,  APRIL,  1824. 

Present — Hon.  Smith  Thompson^  Justice. 

United  States  l 

V.  >  Murder. 

Tom  JoneSj  alias  Robinson,  j 

Robert  Tillotson,  Esq,,  District  Attorney. 

Pierre  C.  Van  Wyk  and  Charles  G.  Haines,  Esqrs.,  ^^^  hw  been 
Counsel  for  the  prisoner.  convicted    of 

felony  and  auf 

Mr.  Tillotson  opened  the  case  on  the  part  of  the  Uni-  fcred  the judg- 
ted  States,  and  presented  to  the  jury  the  outlines  of  the  {^^  (byserv- 
evidence  which  would  be  adduced.  He  said  the  murder  i?s  ^"^  ^^ 
was  committed  on  the  high  seas,  in  1818.  The  brig  he  was  scnten 
Holkar  sailed  from  the  port  of  N.  Y.  in  Oct.  1818,  under  i^^    i? .  t^« 

'^  '  State  Prison) 

Captain  Brown,  and  a  coloured  crew,  with  the  exception  may  any  time 
of  one  man.     The  brig  sailed  for  Curacoa,  and  reached  *^®/^Y^»  ^ 

^  '-  restored        to 

the  port  of  her  destination.     She  took  in  a  return  cargo  ;  competency 
and  while  on  the  high  seas,  the  crew  rose,  mutinied,  and    ^No^*^cre^t 
murdered  Captain  Brown,  the  mate  of  the  vessel,  and  a  however,  isito 
Captain  Humphreys,  who  was  a  passenger  on  board.  The  te^sdmony^un- 
District  Attorney  stated  the  difficulties  in  procuring  testi-  ^®®^  corrobora 

i.  ,  ^  ^  .  ,  .  -.    ,        •         ,,  -   ted  by  the  tes- 

mony,  after  a  lapse  of  six  years,  but  said  that  he  should  timony  of oth- 
present  every  thing  that  could  be  reached.  ®^^  °^  ^^  ^* 

*  '  '^  circumstance 
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NEW  YORK  EviDfeNCE  on  the  part  op  the  state. 

March,    1824. 

The  People        jje  then  called  T)wmas  M*  Cready^  who  is  a  clerk  in  the  Cus- 

^'  torn  House.       Witness  produced  the  register  of  the  Holkar, 

Tom  Jones,   ^j^j^j^  j^^  ^^^^^  ^^^  snrrendered,  dated  March  5,   1818.     The 

vessel  cleared  for  Guracoa,  October  18,  1818.  She  was  an 
^^w^  .*^"®'  AmeriCAn  yessel,  owned  by  Richard  Cole,  and  Samuel  Brown 
Weight  of  ^^g  ^^^  master.  The  list  of  the  crew  was  produced  and  read — 
e*^id*^oe  YSce  *^  objection  to  the  reading  having  been  overruled  by  the  court, 
the  iudee's  ^^®  name  of  the  prisoner  at  the  bar  was  entered  John  Molh 
charge  and  the  inson. 

note  at  the  end      Jo?m  G.  Bogart,  proved  the  notarial  list,  which  corresponded 
of  the  case.)     ^j^jj  j^Jjq  entry  in  his  register.     He  shipped  the  crew,  but  could 
not  identify  the  prisoner  at  the  bar,  although  he  had  some  recol- 
lection of  his  face. 

Joseph  Ijyon  had  some  property  coming  home  in  the  Hol- 
kar when  she  left  Curacoa,  but  he  had  never  been  on  board  of 
her.  The  property  was  insured  by  the  Mercantile  Insurance 
Company,  who  paid  the  amount  insured,  to  Mills,  Milton, 
&  Company,  to  whom  it  had  been  made  over  a  few  months 
after  the  loss  of  the  Holkar.  There  was  no  suit  against  the 
Company. 

James  Flynriy  one  of  the  branch  pilots,  knew  Captain  Brown 
before  he  commanded  the  Holkar.  He  was  a  stout  square  man, 
about  5  feet  9,  with  large  black  whiskers.  Two  of  his  front 
upper  teeth  projected  beyond  his  lip,  which  gave  him  a  very 
peculiar  appearance.  Has  never  seen  him  since  he  left  in  the 
Holkar,  on  Sunday  morning,  October  18,  1818.  He  has  no 
recollection  of  the  prisoner.  All  the  crew  were  black  excepting 
the  mate.  If  there  was  any  other,  he  was  of  a  copper  or  dark 
colour. 

Diana  Valentine: — Witness  remembers  the  brig  tiolkar — ■ 
her  husband  shipped  part  of  the  crew ;  does  not  know  ex- 
actly when,  but  thinks  it  was  about  five  years  ago.  Hei*  hus- 
'band  kept  a  sailor's  boarding  house  at  63  Bancker  street.  It 
was  in  the  fall  of  the  year,  and  the  Holkar  sailed  on  Sunday 
morning :  does  not  know  the  name  of  the  captain ;  he  was  a 
stout  man  with  large  heavy  whiskers ;  one  o&  his  teeth  pro- 
jected out,  but  does  not  know  whether  it  was  his  upper  or 
lower  tooth:  remembers  that  her  husband  shipped  the 
prisoner  at  the  bar,  and  a  man  by  the  name  of  Harry  Cook : 
the  prisoner  went  by  the  name  of  Tom  Jones ;  he  did  not 
boara  there,  but  was  at  the  house  a  great  deal.  The  brig 
lay  at  the  time  at  the' left  hand  side  of  Dover  street  wharf 
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Was  on  the  wharf  at  the  time  she  sailed,  and  saw  Mr.  Conklin  NEW  YORK 
and  Mr.  Spence ;  did  not  see  the  prisoner  again  for  three  years.  March,  1834. 
(Witness  went  up  to  the  prisoner  to  see  him,  has  no  doubt  that     *^rv-^/ 
he  is  the  man  shipped  by  her  husband.)  Captain  Cole  command-   The  People 

ed  the  brig  before  Captain  Brown.  '  ▼• 

Tom  Jones 
Cross-examined  by  Counsel  for  prisoner. — Has  lived  in 
Bancker  street  for  six  years,  does  not  know  Oliyer  King.  Saw 
the  prisoner  two  or  three  days  before  Johnson  was  hanged,  in 
the  street,  and  was  well  acquainted  with  her.  The  day  before 
Johnson  was  hung,  Mr.  Conklin  came  for  witness  to  come  and 
see  if  it  was  the  man  ;  did  not  remember  that  he  was  on  board 
the  Holkar  till  re-minded  of  it  by  the  cook.  Her  first  husband's 
name  was  John  Thompson  ;  knows  that  one  of  captain  Brown's 
teeth  was  out ;  remembered  that  it  was  on  Sunday  the  Holkar 
sailed.  Harry  Cook  called  him  Tom  Jones,  on  board  the  Hol- 
kar ;  saw  him  three  or  four  times  since  ;  can't  say  Oliver  King 
shipped  on  board  Holkar;  four  years  since  she  saw  Oliver 
King.  About  three  years  ago  saw  Jones,  and  spoke  to  him ; 
had  heard  that  that  the  Holkar  was  lost,  but  he  did  not  strike 
her  as  being  one  of  the  men  on  board  ;  Harry  Cook  was  a  large 
stout  man. 

Mr.  Bogart  called  again.  A  man  by  the  name  of  John 
Thompson  shipped  the  prisoner  :  recollects  that  Thomp- 
son became  security  for  the  prisoner,  16th  October,  1818,  and 
received  his  advance,  as  appears  by  his  register.  The 
crew  were  all  coloured.  Knew  Captain  Brown,  does  not 
recollect  any  thing  about  his  person,  only  that  he  was  a  large 
man. 

Azel  Gonkliny  (one  of  the  city  constables)  was  on  the  wharf 
on  Sunday  morning,  when  the  Holkar  sailed,  and  remembers 
that  the  crew  consisted  of  coloured  people.  Does  not  know 
Captain  Brown ;  he  was  a  stout  portly  man,  he  was  pointed  out 
to  the  witness  as  being  the  captain — black  hair  and  lafge«whis- 
kers.  Knew  John  Thompson,  and  has  often  seen  Diana — thinks 
she  was  on  the  wharf  at  the  time  ;  knows  that  Thompson  ship- 
ped some  of  the  crew,  was  told  so  by  him.  Happened  to  be  pass- 
ing at  the  time  and  remembers  remarking : — ^^  I  should  not  like 
to  go  to  sea  with  that  crew."      ^  " 

Cross-examined. — Bancker  street  was  of  a  very  bad  char- 
acter \  has  very  often  to  go  to  that  street  to  look  for  rogues, 
&c.  but  had  never  heard  any  thing  against  the  housa  of 
Thompson. 

Peter  Wills  knows  that_  the  prisoner  shipped  on  board  the 
Holkar :    he  got  Mr.  Thompson    to    ship  him ;    saw  him   on 
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NEW  YORK  board  when  the  brig  sailed,  and  believes  ii  was  Sunday;  was  at 
March,  1824.    the  wharf  when  .the  brig  sailed,  saw  prisoner  and   Oliver  King 

^^"''^'^•^      on  board  ;  remembers  it ;  did  not  know  Captain  Brown. 
The  People        Cross-examined. — Lives  in  Leonard  street,  and  lived  at  the 
^     ^'  time  in  Catharine  street ;  went  up   to  Mr.  Thompson  and  got 

three  dollars ;  and  he  then  went  with  him  and  prisoner  to  the  brig. 
Is  sure  he  is  the  man ;  has  been  acquainted  with  him  ten  years. 
He  used  to  board  with  Henry  Parsons.  Witness  goes  to  sea 
off  and  on  ;  arrived  from  France,  August  29th  last.  About 
four  or  five  weeks  ago  witness  saw  prisoner  in  Bancker  street, 
knew  him  as  soon  as  he  saw  him  ;  called  him  Tom  Jones,  and 
shook  hands  with  him  ;  had  heard  of  the  Holkar  being  lost, 
said  nothing  to  him  about  it,  as  soon  as  he  saw  him  he  remem- 
bered it  Saw  King  the  same  day,  and  next  day  heard  he  was 
taken  up.  Never  had  any  quarrel  with  the  man  ;  when  he  was 
living  in  the  house  with  the  prisoner  he  missed  seven  dollars, 
and  thought  hard  of  the  prisoner,  but  had  no  quarrel  about  it. 
Witness  was  never  taken  up  for  any  thing  but  assault  and  bat- 
tery ;  and  buying  a  fiddle  ;  was  acquitted ;  has  been  in  Bride- 
well two  or  three  times  ;  saw  prisoner  two  or  three  days  before 
he  was  taken  and  knew  him ;  the  prisoner  first  knew  him ;  shook 
hands,  called  him  Tom  Jones,  asked  him  where  he  came  from, 
he  answered  from  the  southward. 

• 
JvJia  Freeynan. — Had  known  the  prisoner  five  or  six  years 
ago.  Three  or  four  weeks  ago,  Jones  called  on  her  and  asked 
her  if  she  did  not  recollect  him,  as  having  staid  with  her  sister. 
He  called  himself  Thomas  Jones.  Her  sister's  name  is  Mary 
Adams,  who  lived  in  Bancker  street.  He  has  not  staid  with  her 
sister  since  his  return. 

Cross-examined. — She  knew  nothing  of  the  Holkar.  At 
first,  she  did  not  recollect  the  prisoner,  he  has  altered 
so  much  ;  but  she  knew  him  very  well  when  he  lived  at  her 
sister's. 

Canklin^  called  again. — Was  present  at  the  police  when  the 
prisoner  was  asked  if  he  knew  the  woman  called  Diana.  He 
answered  yes — said  he  boarded  at  Mrs.  Parson's,  in  James'  st., 
with  her. 

Diana  was  called  again,  and  stated  that  she  boarded  with  the 
prisoner  at  Henry  Parson's.       • 

Oliver  King,  a  mulatto  man,  and  the  principal  witness, 
was  next  called.  (Haines  objected  to  the  competency  of  the 
witness,  on  the  ground  that  he  had  been  in  the  State  Prison. 
It  appeared  that  he  had  been  indicted  for  grand  larceny,  and 
convicted  on  the  7th  of  October,  1819,  when  he  was  sen- 
tenced to  the   State  Prison  for  three  years,  and  had  served^ 
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his  time  out.     The  counsel  for  the  prosecution  replied,  and  pro-  NEW  YORK 
duced  a  pardon  from  the  governor,  dated  the  9th  of  April  1824.  March,    1824. 
(See  the  judge's   charge.)     The  objection  was  overruled  by  the     ^--•^/-^^ 
court,  and  the  examination   proceeded.)      Witness  shipped  on    The  People 
board  the  brig  Holkar,  in   1818,  commanded  by  Samuel  Brown.  v. 

He  shipped  with  Alexander  Cheevers  (or  Shivers,)  Charles  Tom  Jones. 
Moutiza,  Patrick  Butler,  (his  right  name  was  Harry  Uook,  call- 
ed Cook  or  Doctor,)  James  Irving,  John  Robinson,  (the  pris- 
oner) John  Williams,  (white  man)  and  himself  and  mate.  They 
were  all  coloured  people  except  John  Williams.  Sailed  on  the 
morning  of  Sunday  for  Curacoa,  where  they  arrived  and  dis- 
charged, and  took  in  a  return  cargo,  and  started  for  New  York. 
At  Curacoa,  Shivers  had  a  dispute  with  the  Captain.  Captain 
Humphries,  a  passenger,  took  charge  of  the  vessel ;  the  captain 
and  mate  being  sick,  the  men  refused  to  work  under  him,  when 
they  were  put  in  prison,  except  Robinson,  Jones,  and  the  cook, 
but  Robinson  was  afterwards  taken  up  for  stealing  part  of  a 
barrel  of  beef  from  the  vessel,  and  remained  in  prison  till  the 
brig  sailed.  The  night  before,  Alexander  Cheevers,  and  Charles 
and  James  ran  away  but  were  taken  up  and  carried  on  board, 
the  morning  she  sailed.  John  Williams  was  left  at  Curacoa, 
where  he  went  in  a  Dutch  man  of  war.  Capt.  Humphries  came 
passenger  in  the  brig,  but  used  to  do  Captain's  diity  sometimes. 
Wlien  they  had  been  out  seven  or  eight  days,  the  captain  sent 
them  up  to  bend  another  topsail  about  dusk ;  John,  James, 
Charles,  Alexander,  and  witness.  They  had  some  dispute  aloft, 
and  being  reproved,  they  made  some  answer  which  induced  the 
captain  to  go  down  and  load  his  pistols.  James  and  Charles 
pretended  tol)e  sick,  and  went  below  and  staid  in  their  berths. 
The  captain  made  tea  and  coffee,  and  sent  to  them  from  the 
cabin.  Charles  was  sick  at  this  time.  Charles  and  James  and 
witness  were  in  the  captain's  watch.  The  prisoner  and  Alexan- 
der Shivers  were  id  the  mate's  watch.  The  witness  was  in 
his  berth  and  nearly  asleep,  when  Alexander  came  down  and 
asked  Charles  whether  he  was  ready,  Charles  said  '^  yes. " ' 
Witness  asked  what  they  were  going  to  do  ?  Charles  answer- 
ed none  of  your  business.  Robinson  said  he  was  going  to  call 
the  mate  forward  and  tell  him  there  was  something  wrong 
there.  Charles  then  told  witness  that  they  were  going  to 
kill  the  captain,  the  mate  and  the  passenger.  Robinson  (the 
prisoner)  went  and  called  the  mate  forward.  H^  came  for- 
ward, and  Charles  and  James  jumped  out  of  the  forecastle; 
Charles  and  James  with  a  crowbar,  and  James  with  a  hand* 
spike.      Witness  then  heard  somebody  strike,  and  heard  th^ 
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NEW  YORK  mate  cry  out  "  Murder  I''  and  stamp  on  the  deck ;  witness 
March,   1834.  below ;  when    witness  got   upon    deck,   the    mate    was   fallen. 
>^F*v-^^'     Witness  cried  out,  *'  For    God's  sake,  what  are  you   doing !" 
The  People    Charles  then  answered,  "  You  son  of  a  bitch,  if  you  say  a  word, 
V.  I  will  knock  your  brains  out."     Alexander  took  his  (the  mat^} 

Tom  Jones,  ^^atch  out  of  his  pocket,  and  Charles,  Alexander  and  James 
hove  him  overboard.  They  then  went  aft,  and  witness  followed 
them.  The  prisoner  said  he  would  call  captain  Humphries  up, 
for  .he  used  to  do  captain's  duty.  He  went  down,  but  captain 
H.  would  not  get  up.  He  then  went  down  and  told  captain 
Brown  the  mate  wanted  him  forward.  Captain  B.  got  up,  and 
'  went  forward  as  far  as  the  windlass,  when  he  started  back,  and 
all  at  once  began  to  walk  aft.  Charles  ran  out  from  behind  the 
camboose,  and  struck  at  him  with  a  crowbar,  which  the  captain 
caught  in  his  hand,  exclaiming,  ''  Charles  is  that  you  ?''  Charles 
said  "  Yes."  Alexander  Cheevers  now  ran  around  the  longboat 
and  struck  him  twice  on  the  head  with  a  hatchet.  James  then 
took  the  handspike  and  struck  him  over  the  face:  the  prisoner 
then  came  with  a  harpoon,  struck  the  captain  in  the  left  side. 
His  head  was  lying  towards  the  starboard.  The  Captain  put 
his  hand  upon  his  breast,  and  then  they  picked  him  up  and 
threw  him  overboard,  and  told  witness  to  take  the  helm.  At  the 
time  the  mate  was  killed,  the  prisoner  had  the  helm ;  and  while 
they  were  killing  the  captain,  the  witness  had  the  helm,  bat 
part  of  the  time  left  it  to  see  the  fray.  This  done,  Charles  said, 
Jet  us  go  down  now  and  kill  that  damned  privateer  son  of  a 
bitch  Captain  Humphries ;  upon  which  all  went  down  into  the 
cabin,  and  told  witness  to  keep  the  Lelm.  Witness  heard  Capt. 
Humphries  crying  murder  for  some  time ;  and  then  all  four 
.came  up  from  the  cabin,  bringing  Captain  Humphries  with  them, 
and  laid  him  down  ;  and  then  hove  him  overboard.  The  cook 
came  up  after  they  had  thrown  Captain  Humphries  overboard. 
They  told  him  to  go  down  and  clear  up  the*  blood  in  the  cabin ; 
he  went  and  got  a  bucket  of  water  and  did  it.  They  said  Cap- 
tain  Humphries  was  getting  the  captain's  pistols  otkt,  when 
they  struck  at  him,  and  broke  one  of  them  in  his  hand.  Alezr 
ander  Shivers  took  charge  of  the  brig.  They  then  ran  near 
Porto  Bico,  to  the  Mona  Passage,  and  from  thence  to  St.  Do- 
mingo. Prisoner  then  bored  holes  in  the  brig  to  scuttle  her, 
and  they  intended  to  go  ashore  in  the  boat.  About  two*o'clock 
in  the  afternoon,  a  vessel  was  near  them,  and  they  were  fright- 
ened, and  took  out  the  boat,  and  put  aboard  some  provisions 
.and  clothing,  and  they  all  got  in,  except  the  witness,  who  at 
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first  refused  to  go,  until  Ghftrles  took  a  pistol  and  threatened  N^  YORS, 
to  shoot  him  if  he  did  not.     They  went-ashore  about  Jacquemel.  March,  1824. 
After  the  murder,  they  found  on  board  a  box  of  gold,  buckles,     \^k-^»,i 
&c.  :     They  also  found  115  dollars,  and  a  masonic  aproi,  whioh   The  People 
was  thrown  overboard.  ▼.    ■ 

Cross-examined. — rWitness  was  born  in  Orange  county;  his  TomJoje^. 
mother  belonged  to  Benj.  Sears ;  lived  with  his  father  at  gtqr 
ten  Island  until  he  was  ten  years  old.  This  was  his  second 
voyage  in  the  same  vessel ;  never  saw  prisoner  before.  He  went 
by  the  name  of  John  Robinson ;  never  heard  him  called  Jones ; 
oame  baok  in  schooner,  called  the  American,  of  Kennebeek.->«^ 
When  they  landed  at  St.  Domingo,  they  went  to  Bennet,  a  town 
inhabited  by  blacks.  Witness  said  nothing  to  any  body  about ' 
the  murder,  as  he  was  afraid.  They  got  one  hundred  and  fif- 
teen dollars,  of  which  they  gave  witness  12  or  15.  From  Ben- 
iiet  they  went  to  Jacquemel,  where  he  walked.  Alexander  wenf 
up  first,  when  they  were  all  sent  for  by  the  poinmandant,  but 
did  not  go  then.  Witness  went  on  board  the  baraue  4-I?)GFi<^&) 
of  Keunebeck,  and  went  to  the  Havana ;  said  nothing  of  it  to 
the  captain,  as  he  was  afraid  of  being  tried  in  Havana.  Saw 
jbhe  mate  of  the  George  Washington,  (whom  be  had  seen  at 
Guracoa)  and  told 'him  all  about  it;  wanted  witness  to  go  to 
Africa  with  them  for  slaves.  Came  from  Havana  in  the  ^loop 
Flag  of  Truce  to  New  Orleans,  from  thence  to  New  York  ia 
the  brig  Dolphin.  Had  irons  put  on  him  while  on  board  the 
brig  G.  Washington ;  does  not  know  the  name  of  the  captain 
and  mate  ;  he  was  brought. in  irons  to  New  Orleans,  where  he 
was  put  in  jail.  Mr.  Orr  assisted  him,  and  he  got  him  out  of 
prison,  with  whom  he  then  lived  for  some  time.  This  was  some 
time  in  April.  Witness  came  in  the  brig.  Dolphin^  Captain 
Kent,  as  a  hand,  but  he  said  nothing  of  this  affair  to  any 
)t)ody  on  board;  arrived  about  the  first  of  May^  1819;  (Jo& 
pot  know  how  many  days  passage.  Went  to  the  police  in  two 
or  three  days  after  he  arrived  in  New  York,  and  told  all  the 
particulars.  About  the  latter  part  pf  August  was  taken  up 
for  stealing.  He  then  lived  with  his  mother  in  William  st.  ;^did 
not  do  much  of  any  thing ;  worked  at  the  steamboats,  carrying 
wood.  Did  not  steal  at  all  after  he  came  ashore  ;  confessed  that 
he  stole,  before  the  police.  Did  tiot  break  open  the  door  of 
Dr.  Drjike's  house,  and  did  not  go  up  stairs  in  the  house  at  all 
for  the  things. 

Oliver  Stevens^  Clerk  of  the  Police,  knows  Ofivor  King ;  he 
has  been  brought  up  at  that  office  two  or  three  times. 

fiing  called  again.     Had  but  one  pistol  in   the  boat ;  wa§  > 
Vol.  II.  58 
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BOSTON,     at  tho  time  18  or  19  years  old.     Captain  Brown  was  a  large 

March,  1824.   stout  man. 

-^'^>^^^^^         3Tary  Adams — Knows   the  prisoner  ;  5  years  ago  lived  in 
The    People  Bancker-st.  at  Mary  Sales* ;  does  not  know  whether  he  sailed  in 
^-  the  brig  Holkar ;  he  went  to  sea  about  that  time ;  don't  know 

Tom  Jones,    ^y^^^  vessel ;  saw  him  in  prison  for  the  first  time  since  his  re- 
turn ;  he  knew  witness  immediately. 

Cross-examined. — Never  told  witness  that  he  was  going  to 
sail  in  the  Holkar ;  never  heard  him  called  Bobinson,  but  Tom 
Jones. 

The  counsel  for  the  prosecution  here  rested  the  case ;  and 
the  Court  directed  a  recess  for  an  hour,  that  the  jnry  might 
obtain  some  refreshments.  At  a  few  minutes  before  5  o'clock 
the  Court  re-assembled,  and  the  defence  was  opened  by  Mr. 
Haines. 

EVIDENCE   FOR    THE   PRISONER. 

John  Edwards  knows  the  prisoner.  He  sailed  in  the  brig 
Commodore  Porter,  Captain  Doane,  in  1818,  to  bring  timber 
from  St.  Mary's.^  Witness  knew  him  in  Baltimore,  more  than 
fifteen  years  ago — saw  him  when  he  came  home  in  the  Maria, 
since  1818,  whence  he  shipped  immediately  in  a  vessel  lying  at 
Pine-street.  He  was  always  called  Tom  Jones ;  shipped  him 
by  that  name  about  18  months  since.  His  character  is  very 
good,  as  given  by  Capt.  Downes:  Has  heard  lately  that  he  was 
on  board  the  Holkar.  The  first  voyage  was  about  three  months. 
Witness  went  four  voyagea  to  St.  Mary's.  The  prisoner  went 
the  1st  and  2d  voyage,  the  third  voyage  he  returned  a  little 
before  Christmas  ;  knows  Oliver  Kine ;  witness  stood  his  bail 
twice,  and  his  girl's ;  don't  know  his  character  as  to  truth  and 
veracity ;  he  has  the  character  of  a  thief.  Witness  never 
heard  any  Jibing  against  Diana  Valentine,  nor  against  Peter 
Willis. 

EVIDENCE   FOR   THE   PEOPLE. 

Oliver  Stevens  again. — Has  seen  King  often  ;  thinks  he  would 
speak  the  truth,  and  would  believe  him  under  oath, 

John  Edtoards  again.  Saw  King  the  next  day  after  the 
prisoner  was  taken  up ;  went  up  to  see  him  ;  asked  what  Tom 
had  been  doing ;  he  would  not  tell ;  saw  him  agidn  in  the  eve- 
ning, when  he  told  witness ;  did  not  tell  King  that  if  he  was 
m  his  (King's)  place  he  would  not  have  him  taken  up. 
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Azel  Conddin  called  again.     The  character  of  the  last  wit-  N'W  YORKi 
Hess  does  not  stand  very  niir  ;  from  the  knowledge  he  (witness)  March,  1824. 
has,  he  shonld  not  he  willing  to  place  confidence  in  him,  where     ^^--v^^ 
he  was  prejudiced  either  way.     Witness  has  known  Oliver  King  The     FeopU 
four  years,   and  would  put  twice  the  confidence  in  him  that  he  ▼. 

wonla  in  the  last  witness.  Tom  Jones. 

James  HdpsoTij  (Police  Justice.) — The  examination  of  Oliver 
Song,  of  the  3d  d  June,  1819,  was  read.  Witness  said  King 
came  voluntarily,  and  underwent  this  ezamifiation ;  never  saw 
him  before  he  made  this  deposition,  nor  since,  till  he  came  and 
gave  information  that  prisoner  was  in  town ;  he  never  had  ref- 
erence, nor  had  any  other  person,  to  this  examination,  as  it  was 
filed  in  the  police  office.  (We  have  compared  the  examination 
with  the  testimony,  and  it  agrees  exactly.) 

Jarvis  Locktoood, — Knows  Diana  Valentine ;  she  lived  in 
fais  &mily ;  knew  her  in  1810  to  12 ;  14  or  15  years  ;  her  char- 
acter is  good  for  truth  and  veracity,  has  seen  her  six  or  seven 
times  since  she  was  married ;  keeps  a  very  decent  sailor  board- 
ing house, 

Zebulan  Hbmans,  (a  marshal)  does  not  know  much  of  John  . 
Edwards ;  he  is  an  immortal  man.  Diana  Yalentine's  character 
is  good  every  way ;  has  known  her  for  four  years ;  was  a  regu- 
lar woman  in  going  to  church ;  never  saw  any  thing  improper 
in  her  house.  She  sustained  a  very  good  character  among  her 
white  neighbors.  Oliver  King's  general  joharaCBer  is  not  very  i 
good. 

Julia  WilliSy  knows  the  prisoner  at  the  bar ;  the  2d  year 
after  the  peace  lived  at  Henry  Parsons ;  her  husband  shipped      , 
him ;  found  him  a  pretty  steady,  clever  man.      Her  husband' 


up  things  not  his  own. 

The  cue  was  summed  up  by  Messrs.  Haines  and  Van  Wyck, 
for  the  prisoner,  and  by  Mr.  Tillotson,  for  the  United  States! 


CHARGE   TO   THE   JURY. 


Thompson,  Justice.  Gentlemen  of  the  jury — The 
queatioD  for  you  to  decide  is  one  involving  the  life  of 
the  prisoner.  It  is  for  you  to  say  whether  he  is  guilty 
or  HOC  guilty.    The  material  point  iu  this  case  is,  whe- 
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K'W  YORK,  ther  the  prisoner  at  the  bar  i^  the  persoa  who  shipped  on 
^^^^^^^„^  board  the  Holkar,  in  1818,  as  sworn  to  by  David  Val- 
Tbe  People   entine,  Oliver  King,  Peter  Willis  and  Mr:  Bogart. 

Yom  Jones.  The  offence  as  charged  in  the  indictment,  if  commit- 
ted at  all,  is  an  aggravated  piratical  murder.  It  took  place 
upon  the  high  seas,  and  is  therefore  within  the  jurisdiction 
of  this  court. 

It  satisfactorily  appears  by  the  evidence,  that  the  Hol- 
kar cleared  for  Ciiracoa  in  October,  1818.  There  can  be 
no  doubt  of  this  fact :  indeed,  it  is  not  denied.  It  appears 
also  that  the  vessel  was  commanded  by  Captain  Brown  ; 
Ihat  her  crew,  with  the  exception  of  one  person,  was  com* 
posed  of  coloured  people.  This  appears  by  the  testimony 
of  Diana,  King,  Willis,  Mr.  Bogart  and  Mr.  Conklin.  It 
fei))^ears  by  the  register  of  the  ship  and  Notariallist  of  Mr. 
)3ogai1,  (tvhich  agree  with  each  other)  that  Alexander 
X>heevers,  Charles  Montiza,  Patrick  Butler,  (called  Cook) 
James  Irving,  Charles  Robinson,  (the  prisoner,)  King,  the 
witnesS)  and  the  mate  were  the  crew  of  the  vessel.  The 
vessel  sailed  for  Curacoa,  since  Which  time  nothing  has 
been  heard  of  h^er.  The  insfurances  upon  the  Holkar,  and 
her  cargo  have  long  since  been  paid.  There  is  no  doubt 
therefore  the  vessel  has  been  lost,  whether  in  the  manner 
related  by  King,  or  not,  remains  for  yoti  to  determine. 

(before  his  honour  recapitulated  King's  testimony,  be 
t^alled  the  attention  of  the  jury  to  the  infamy  of  his  cha- 
racter. It  appears  (said  he)  by  the  record  of  the  General 
iSf'ssions  that  King  hais  been  convicted  of  a  larceny,  and 
has  been  sentenced  to  the  state  prison — has  served  out 
liis  time,  and  has  received  a  pardon  from  the  Executive 
^f  the  «tate,  for  the  purpose  of  making  him  a  witness 
.«igainst'theprisoner—-all  since  the  commission  of  the  al^ 
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leged  murder.      His  honour  obs^rVed^  he  had  no  doubt  N^  TORKi 
of  the  efficacy  of  the  pardon,  and   that  he  was  now  a     '"^  ' 
competent  witness;  his  credibility,  however,  was  still  a. The    People 
sulject  for   the  consideration   of  the  jury.      The   law  _     j* 
has  made  h!m  a  competent  witness ;  but  the  jury  were  not 
compelled  to  believe  him,  and  he  should  advise  the  jury 
to  give  nb  weight  to  his  testimony  where  he  was  not 
corroborated  by  others.      He    averted  to  the  examina- 
tion of  King,  made  on  the  3d  of  June,  1819,  immedi- 
ately on  his  arrival  in  this  country^     The  objection  then 
to  his  credibility  did  not  exist.    That  examination,  and 
his   testinaony  here   to  day,  appear  to  agree  in  all  es- 
sential particnlars ;  and  tt  appears  by  justice  Hopson^  that 
it  was  not  possible  £»r  him  to  have  bad  access  to  that  pam- 
per. 

His  honour  instructed  the  jury,  ithat  the  testimony  of 
King  ought  to  have  no  weight  in  their  ndinds^  unless  cot- 
rdborated  by  others,  or  by  the  circumstances  of  the  case 
2— ancl  proceeded  to  detail  the  principal  facts  of  the  losd 
of  the  vessel,  and  the  murder  of  Captain  Brown,  the  mate, 
lind  Captain  Humphries,  as  related  by  King,  (see  his  tes- 
timony.) lie  remarked  upon  the  consistency  of  King's 
story — the  minute  history  of  the  circumstances  he  had  giv** 
en — -the  difficulty,  not  to  Say  impossibility  of  King's  fram^  ~ 
ing  such  a  connected  chain  of  facts. 

It  could  not  have  escaped  the  jury  (said  his  honour) 
that  the  case  depended  materially  upon  the  circumstau'- 
ces.  Before  hs  enumerated  them;  he  I'omarked  upon  the 
nature  of  circumstantial  evidence.  A  number  of  cases 
have  been  cited  and  read,  to  show  you  the  dangerous 
tendency  of  this  kiiid  of  proof.  It  is  possible  an  inno- 
cent person  may  have  suffered,  but  ^ich  cases,  (if  any 
%uch  there  were)   could  be  no  objection  to  this  kind  of 
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N'W  YORK  evidence ;  if  jucors  weie  to  dm^giurd  it,  tbore  wxNild  be 

^J[^V^  '  an  end  to  the  administration  of  law,  and  to  go¥emcQent« 

The  Peopk  It  wds  (be  observed)  the  duty  of  the  jury  to  weigh  all  the 

^     j'         evidence  for  and  against  the  prisoner,  and  that  fair  and 

legal  inlGBrences  were  to  be  made  from  facts  and  circtuur 

stances  proved — they  were  often  more  satis&etory  and 

conclusive  than  the  testimony  of  witnesses.* 

Then  as  to  the  identity  of  the  prisoner.  Notwithstan- 
ding he  shipped  on  board  the  Holkar  by  the  name  of 
Charles  Robinson,  and  was  known  only  by  the  name  of 
Tom  Jones,  yet  it  appeared  by  the  testimony  of  a  mam- 
her  of  witnesses  he  was  the  same  person.  Diana  Tal- 
entine  swears  positively,  that  she  was  well  acqiiainted 
with  the  prisoner;  that  she  had  boarded  in  the  same 
house  with  him  before  the  Holkar  sailed.  Peter  Willis 
has  known  the  prisoner  for  ten  years,  and  testifies  he 
idiipped  on  board  the  Holkar ;  he  knew  him  in  this  city 

^  "*  See  the  note  preceding  How's  case,  ante,  page  410.     The  re- 

marks of.  Justice  Park,  in  his  charge  to  the  jury  in  the  case  of 
the  King  v.  John  Thoitell,  for  the  murder  of  Mr.  Weare,  Hert- 
ford assises,  January  1824,  are  too  beautiful^  and  appropriate 
io  be  omitted,  He  says,  remarking  upon  circumstantial  evi- 
(dence : 

*'  The  eye  of  Omniscienoe  can  alone  see  the  truth  in  all  cases ; 
isirouBistantiAl  evidence  is  tkore  oat  of  the  questaea ;  bat  cloth- 
ed as  we  are  with  the  infirmities  of  human  nature,  how  are  we 
to  get  at  the  truth  without  a  concatenation  of  circumstmces  ? 
Though  in  human  judicature,  imperfect  as  it  must  necessarily  be, 
it'  sometimes  happens,  perhaps  in  the  course  of  one  hundred 
years,  that  in  a  few  solitary  instances,  owing  to  the  minute  and 
curious  circumstances  which  sometimes  envelope  human  trans- 
actions, error  has  been  committed  from  a  reliance  on  eiroum- 
stantial  evidence ;  yet  this  species  of  evidence,  in  the  opinion  of 
all  those  who  are  most  conversant  with  the  administration  of 
justice,  and  most  skilled  in  judicial  proceedings,  is  mndi  mors 
satisfactory  than  the  testimony  of  a  single  individual,  wbo  swears 
he  has  seen  a  fact  committed." 


RKPORTS  OF   CRIMINAL   LAW    CASES.  463 

by  the  name  of  Tom  Jones.    Julia  Freeman,  Mary  Adams,  N'W  YORK, 
(see  the  testimony)  swear  they  knew  the  prisoner]  he  was  ' 

called  Jones.    There  was  no  doubt,    continued  his  hon-    The  People 
our,  th|it  the  prisoner  at  the  bar  was  the  same  person  who         ^j 
shipped  on  board  the  Holkar  by  the  name  of  Charles  Rob- 
inson, and  that  he  is  the  same  pefson  known  by  the  wit« 
nesses  by  the  name  of  Tom  Jones. 

His  honour  then  proceeded  to  recapitulate  the  circum- 
slftoces  of  the  case — the  sailing  of  the  Holkar — no  iirfor* 
malioa  having  since  been  receiyed  of  ber — King's  exam- 
ination— ^his  connected  story — the  recognition  and  arrest 
of  the  prisoner — ^King's  testimony,  d&c.and  concluded  that 
the  case  depended  almost  entirely  upon  his  testim.ony — as 
be  was  proved  to  be  a  eonyicted  felon,  although  restored 
to  cooapetency  by  the  clemency  of  the  executive,  it  was 
the  duty  of  the  jury  to  sift  his  testimony — that  where  be 
was  not  corroborated  on  the  main  points,  by  testimony  of 
witnesses,  or  by  the  circumstances,  they  ought  to  pay  no 
regard  to  it,  and  that  if  after  a  full  and  impartial  view  of 
the  case,  they  were  satisfied  the  evidence  did  not  support 
the  indictment,  or  if  they  had  a  fair  and  reasonable  doubt, 
it  was  their  duty  to  acquit }  but  if  they  were  satisfied  that 
King  was  corroborated  by  the  testimony  of  other  witnesses 
and  by  the  circumstances  of  the  case,  and  they  had  no 
reasonable  deubt  of  the  prisoner's  guilt,  it  was  their  duty 
to  say  so. 

He  was  found  guilty,  and  aenteneed  to  be  executed  on 
the  11th  June,  1824. 
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GENERAL    COURT  VIRGINIA. 

JUNE,  1811, 
Commcnwedlth  \ 

Trtith  it  no  V.  \  LiBEL. 

jaAificatioD  jofm  Morris^jun,) 

(in  Virginia) 
of  a  libel,  and 

^  cannot  be  gi?-      ^^  information  was  filed  against  the  defendant  in  the 

en  in  eTidence  ° 

on  an  indict-  superior  court  of  law,  for  Cabell  county.  It  set  forth  that 
mentforinfor-  ^j^^  defendant  beins  a  person  of  an  envious  and  evil  and 

'mation:     but  °      '^ 

there  are  two  wicked  mind ;  and  maliciously,  and  unlawfully  contriving 
tibuT^rSo'  of  ^^^  intending  as  much  as  in  him  lay,  to  injure^  oppress, 
)aw.  The  peo-  and  vilify  the  good  name,  fame,  credit,  and  reputation  of  a 

Ate     fifiv<t      n 

right  to  be  in-  Certain  Thomas  Ward,  a  good  citizen  of  this  commonr 
formed  ofiheir  wealth,  and  sheriff  of  the  county  of  Cabell,  and  to  bring 
C^Tl:-^  him  into  contempt,  iufamy  and  disgrace,  and  to  r^piesent 
gainst  officers  jjjm  ^^  ^  corrupt  officer,  Ac,  a  certain  scandalous  and  li- 

|ind'     oand(-  -  . 

dates  for  pub-  bellous  writing  maliciously  and  scandalously  did  write 
'  U  a^uMifi^.  *"^  pubHsh,  land  then,  <fcc.  did  cause  to  be  written  and 
(ion,  and  may  published,  in  the  form  of  a  petition,  addressed  to  the  hon* 
0yidenc9?  "*  ourable  the  speaker,  and  members  of  the  general  assembly 
In  no  case  of  this  commonwealth,  in  which  said  libel  are  contained 
or  proper  xhli  divers  scsudalous,  scurrilous,  and  i^alicious  matters  accor- 
the  defendant  ding  to  the  tenor  followine  i 

Against  whom  ^ 

there  is  an  in- 
^  dictment  •  or      « But  the  said  Major  Ward   being  desirous   of  having    it 
information    (meaniDg    the    seat    of  justice    of    Cabell    county)     on    his 
should    vLad  ^^^  plantation,  where  it  was  first  held,  has,  and   now  is  cir- 
the  truth.         culating  a  petition  in  this  county,  addressed  to  your  hononra- 
In  all  cases  ^^^  ^^^J  ^^^  ^^^^  purpose.     Your  petitioners  beg  leave  to  state 
the  truth  may  that  the  said  Major  Ward  is  actuated  only  by  selfish  and  in- 
be   given   in  terested  motives,  and  ifi  by  no  means  governed  by  a  desire 
evidence     in  for  the  promotion  of  .the  convenience  and  wel&re  of  a  major- 
mitigation  of  ity  of  the  people  of  this  county ;  that  the  plaee  he  proposes 

Se   ex^Ile^  **  ^^  ^^"  °^  *^^»  *^**  ^*  *^  °^*  ^^^^  rendered  almost  inac. 
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« 

^oessible,  by  reason  of  the  hills  and   mountains    sarronnding    VIRGINIA, 
it^  but  is  not  near  the  centre  of  population  or  territory,  so  that   Jun^i  1824. 
it  is  among  the  most  inconvenient  places  that  could   possibly     v^^^v-^^ 
be  thought  of,  and  that  the  said  Major  Ward  uses  base  and  dis-  Com'wealth, 
honourable  means  to  forward  his  views ;  for  that  he  being  high  ▼• 

sheriff  of  this  county,  and  of  course  has  the  collection  of  the  ^^^^  Moma. 
public  revenue  and  taxes,  he  persuades  ignorant  and  illiterate      ~  ' 

men  to  sign  his  petition,  frequently  stating  that  for  so  doing,  he  ?^j"*^xi.    u 
will  indulge  them  a  time,  and  not  be  over  strenuous  in  his  col-  ^  ^^  the*ad- 
lections ;  that  the  people  of  this  countv  are  generally  poor ;  and  misaibiliiy  of 
as  there  is  very  little  money  in  circulatioi^ among  them,  an  in-  truth  in  evi- 
dulgence  of  this  kind  is  to  them  a  great  favour ;  that  the  said  dence,      Ac., 
Major  Ward  does  not  present   his  petition  at  any  public  coUec-  ante,  p.  437. 
tion  of  the  people,  when  the  merits  of  it  may  be  inquired  into 
and  discussed,  but  procures  signers  to  it,  as  he  rides  through 
the  country,  in  his  office  of  sheriff,  in  secret  and  hidden  places, 
to  the  great  scandal  and  damage  of  the  said  Thomas  Ward,  to 
the  evil  example  of  all  others  in  like  ease  offending,  and  against 
the  peace  and  dignity  of  the  commonwealth." 

.  The  defendant  pleaded  not  guilty  ;  on  which  issue  was 
joined,  and  also  tendered  two  other  pleas.  They  were 
as  follows:  And  for  farther  plea,  the  said  defendant 
saySf  that  it  was  lawful  for  him  to  write  and  publish  the 
paper  writing,  charged  in  the  information  to  have  been 
written  and  published  by  him,  because  he  saith,  that  all 
the  charges  therein  set  forth  against  the  said  Thomas 
Ward,  are  true,  and  all  the  acts  therein  charged  to  have 
been  done,  and  committed  by  the  said  Thomas  Ward, 
were  in  fact  and  in  truth  done  and  committed  by  the  said 
Thomas  Ward,  and  this  the -defendant  is  ready  to  verify. 
The  other  plea  was  also  a  plea  of  justification,  and  dif- 
fered* only  from  the  first,  that  it  rewted,  "that  the  said 
Thomas  Ward,  at  the  time  of  the  writing  being  written  and 
published,  and  before  that  time,  was  a  public  officer,  to 
wit,  high  sheriff  of  the  county  of  Cabell,"  and  then  set 
forth  that  the  charges  were  true,  as  in  the  first  special 
plea. 
ToL.  II.  59 


/ 
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VIRGIMA,       The  attoroey  for  the  commonvealth  objected  to  the 

**"*'         '   reception  of  these   pleas,  "because  the  matters  therein  al- 
Com'wealth    leged  can  i^either  be  pleaded,  nor  given  in  evidence  on  the 
general  issue." 

Whereupon  the  court  ordered  ^'the  question  arisiDg 
on  the  said  objection  to  be  adjourned  to  the  General 
Court,  and  requested.the  decision  of  the  following  points, 


r. 

John  Moni«. 


viz :" 


"  1st.  Whether  the  defendant  to  an  indictment  or  in- 
formation for  a  libel  can,  in  all  cases,  plead  the  truth  of 
the  libel  in  justification  ? 

"2d.  If  not,  whether  he  can  give  the  truth  of  such  li- 
bel in  evidence,  on  the  plea  of  not  guilty. 

"3d.  Whether  in  this  particular  case  the  defendant  can 
in  either  way,  and  which,  give  evidence  of  the  truth  of 
the  matters  stated  in  the  writing  alleged  to  be  libel- 
lous." 

At  a  general  court,  June  12,  1811,  present,  Judges 
Nelson,  White,  Holmes,  Brockenbrough,  Johnson,.  Carr 
and  Smith,  the  following  opinion  was  given:  "It  is  the 
unanimous  opinion  of  the  Court,  that  by  the  commoa 
law,  truth  is  no  justification  of  a  libel,  and  cannot  as  such 
be  given  in  evidence  on  an  indictment  or  information  for 
the  offence.  In  this  commonwealth,  the  second  article 
of  the  bill  of  rights  having  declared,  "  that  all  power  is 
vested  in,  and  consequently  derived  from  the  people,,  that 
magistrates  are  their  trustees  and  servants,  and  at  all 
times  amenable  to  them.  It  follows  as  a  necessary  con- 
sequence that  the  people  have  a  right  to  be  informed  of 
the  conduct  and  character  of  their  public  agents^  In  the 
case  of  an  indictment  or  information  for  a  libel  against 
public  oflScers,  or  candidates   for  public  office,  truth  is  a 
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justification,  and  may  be  given  in  evidence  as  such  un-   VIRGINIA, 
der  the  general  issue,  and  this  forms  an  exception  to  the     ^^^' 
^neral  rule,  and  established  by  the  common  law,  bifteven  ComVeaith 
in  such  case  any  libellous  matter  which  does  not  tend  to  ,  u    \, 

^  John  Morns 

show  that  the  person  libelled  is  unfit  for  the  office,  cannot 
be  justified  because  it  is  true.  In  case  of  individuals  who 
are  neither  officers  nor  candidates  for  office,  truth  is  no 
justification  of  a  libel,  but  in  all  such  cases  it  may  be 
g^ven  in  evidence  in  fnitigation  of  the  fine.  In  the  case 
now  before  the  court,  the  truth  may  be  given  in  evidence 
in  justification,  it  being  Fawful  for  a  petitioner  to  state  to  . 
the  legislature  the  facts  set  forth  in  the  petition,  charged 
in  this  case  as  a' libel.  In  no  case  is  it  necessary  or 
proper,  that  the  defendant,  against  whom  there  is  aii  in- 
dictment or  information  for  a  libel  should  plead  the  truth. 


OYER    AND   TERMINER. 

NEW  YORK,  JANUARY,  1807. 

The  People     ] 

V.  >  Murder. 

Eleanor  Rankin.  J 

Present — Hon.    Wm.  W.  Van  Ness. 

Richard  Riker,  Esq.  District  Attorney,  for  the  people.     .^^   ?^^^"^" 

Doctor  Crraham  and  Thomas  Addis  Emmet,  Esqrs.,  by  saying  "  if 

you    do     no( 

for  the  prisoner.  teii  aU    you 

On  Saturday  came  on  the  trial  of  Eleanor  Rankin,  a  know    about 

.  __  ■  CI     •*!-   au     *^®    business 

negro  girl,  for  poisoning  her  mistress,  Margaret  Smith,  the  y^^  ^jn  ^e 
wife  of  Wm.  H.  Smith,  of  this  city.  P^J^  ^'^  ^^^« 

It  appeared  by  the  testimony  of  Mr.  Smith  and  his  and  hanged," 
daughter,  that  some  ratsbane  had  been  procured  by  Mrs.  "^^^l^^^r^ 
Smith,  about  the  20th  of  August  last,  for  the  purpose  of  dence. 


V. 

RankiD. 
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'W  YORK,  killing  rats,  and  had  been   mixed  with  some  meal.    The 
^^^^^^"    prisoner  was  supposed  afterwards  to  have  purchased  some 
The  People    more.    It    was  placed  in  the  garret  where  the  prisoner 
slept.    Three  or  four  days  afterwards  the  coffee  was  sa 
disagreeable  that  the  family  could  not  drink  it,  and  it  was 
thrown  away.    On  the  morning  of  the  27th  they  breakfast- 
ed  between  8  and  9,  and  at  11  o'clock  Mr*  Smith  was  ta- 
ken yery  sick.     He  came  home  at  12,  and  found  his  wife 
.  and  daughter  unwell. 

They  were  all  exceedingly  sick  at  their  stomachs,  and 
sent  for  Doctor  Onderdonk.  They  were  confined  10  or 
12  days,  when  all  of  them  were  recovering.  Chi  the  14th 
of  September,  they  were  all  taken  sick  again  in  the  same 
manner,  and  Mrs.  Smith  died  in  about  four  days.  There 
was  no  other  servant  in  the  family.  All  the  family,  ex- 
cept the  prisoner,  were  sick  both  times,  and  the  same  symp- 
toms took  place  in  both  cases. 

Dr.  Onderdonk  and  Dr.  Post  were  examined.  They 
both  described  the  effects  of  arsenic  when  taken*  in  the 
stomach,  and  they  expressed  an  unequivocal  opinion  that 
Mrs.  Smith  was  killed  by  poisoning  with  arsenic. 

It  appeared  also  that  the  prisoner  was  a  very  subtle, 
perverse  girl,  and  that  on  being  taken  to  Bridewell  the  day 
before  her  trial  she  acknowledged  her  guilt. 

The  district  attorney  then  offered  the  confession  of  the 
prisoner,  as  taken  regularly  by  the  public  clerk.  Mr. 
O'Blenis  proved  that  it  was  taken  with  great  care  and 
accuracy,  and  was  perfectly  voluntary.  It  containiMl,  as 
was  stated  in  court,  a  full  and  circumstantial  account  of 
the  means  taken  by  the  prisoner  to  poison  the  family,  and 
which  agreed,  in  every  essential  point,  with  the  facts  dis^ 
closed  by  Mr.  and  Miss  Smith. 

Here  the  counsel  for  the  prisoner  interposed,  and  pro- 
duced  Ab.  Curtis,  one   of  the   marshals,   to  prove   that 
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the  written  confession,    taken   by  the  police  clerk,  had  N'W  YORKy 
been  made  in  consequence  of  threats  used  by  himself  in    ,J|^^^,^ 
bringing  her  to  the  office.    Curtis  swore  that  he  had  said  The  People 
"if you  do  not  tell  all  you  know  about  the  business,  you      p-Jil: 
will  be  put  in  the  dark  room  and  hanged." 

By  the  Court.  The  confession  of  a  prisoner  must  be 
free  and  voluntary,  or  it  cannot  be  given  in  evidence  upon 
his  trial.  In  the  case  now  before  the  court,  it  appears 
the  officer  who  made  the  arrest,  and  then  had  the  prisoner 
in  his  custody,  said  to  her  "  if  you  do  not  tell  all  you 
know  about  the  business,  you  will  be  put  in  the  dark  room 
and  hanged."  This  was  such  a  threat  as  might,  and  ' 
probably  did  induce  a  fear  and  apprehension  of  her  life, 
and  is  such  a  threat  as,  in  the  opinion  of  the  Court,  de- 
stroys the  legality  of  the  subsequent  examination.  A  con- 
fession upon  an  official  examination,  or  to  other  persons, 
if  obtained  under  the  impression  of  hope  or  fear,  cannot 
be  admitted  in  evidence,  however  slight  those  impressions 
may  be. 

The  prisoner  was  acquitted. 

Note. — ^A  confession,  induced  by  saying  ''  unless  yon  give  us  a 
more  satisfaotory  acconnt,  I  will  take  you  before  a  magistrate," 
will  not  be  received.  It  amounts  to  a  threat.  Rex.  v.  Thomp- 
son, Leach's  0.  L.  325.  So  a  confession  made  in  conse* 
c[uence  of  these  words :  *'  I  am  in  ^reat  distress  about  my 
irons,  tell  me  where  they  are,  and  I  will  be  favourable  to  you," 
will  not  be  admitted,  Leach,  328. 

It  is  not  necessary  to  invalidate  the  confession,  that  the  threat 
or  promise  should  be  made  by  the  magistrate  who  takes  the 
examination,  they  may  be  made  by  the  officer  who  makes  the 
arrest,  or  by  any  private  person  who  has  the  control  for  the 
time  being  of  the  prisoner.     McNally's  Ev.  p.  29. 

(It  ought  perhaps  to  be  remarked  in  this  place,  that  the 

greatest  care  and  caution  should  be  observed  by  .  officers 

and  others  who  al-rest  and  have  the   oare  of  persons 

charged  with   felony,  that  they  do  not  hoH  out  any  pro- 
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JTW  YORK,  mises,  or  offer  any  threats,  to  induce  them  to  make  a  con* 
fession  of  the  crime  of  which  they  are  charged.     The  ex* 

The  People   amination,  as  has  been  observed  before,  must  be  free- and 
P^'  voluntary:  any  improper  threat,  promise  or  representa- 

tion by  the  magistrate,  or  other  person  who  has  the  con- 
trol of  the  prisoner,  will  vitiate  the  examination,  bow- 
ever  slight  it  may  be,  because  it  is  impossible  to  say  whe- 
ther a  confession,  induced  by  these  means,  is  not  made 
rather  from  a  motive  of  fear  or  interest,  than  from  a  sense 
of  guilt.    (See  vol.  1.  tit.  Confession.) 

Mr.  Capal  Loft,  the  learned  editor  and  amplifier  of  the 
last  edition  of  "  Oilbert's  Law  of  Evidence,"  in  his  read- 
ing upon  the  authorities  cited  from  Hale,  gives  a  caution 
worthy  the  attention  of  the  minor  magistrates*  It  ap- 
pears, therefore,  says  Mr.  Loft,  that  if  any  of  the  requi- 
site circumstances  are  wanting  in  this  species  of  proof 
(confession)  it  will  be  rejected ;  and  on  the  last  circuit  Sir 
deorge  Nares  even  went  farther ;  he,  though  sinking  un- 
der his  illness,  exerted  his  accustomed  vigilance  and  be- 
nevolence in  the  case  where  the  admissibility  of  a  coofes- 
idon  in  writing  was  rendered  doubtful,  by  circumstances,  at 
the  time  of  mai<:ing  it.  If  practicable,  it  may  seem  always 
best,  where  the  confession  of  the  prisoner  is  taken,  that  it 
may  be  in  the  presence  of  one  or  more  indifferent  persons 
unconnected  with  the  prosecutor,  the  magistrate  or  pris* 
oner,  at  least  the  two  former,  and  that  it  may  be  provable 
to  have  been  deliberately  and  freely  made.  Gilb.  Ev.  by 
Loft,  p.  216.)  ♦ 
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GENERAL   COURT  OF  VIRGINIA. 


NOVEMBER,  1796. 


The  Commcnwealthy  ^ 

V. 

Robert  MUchell. 


Murder. 


A.    came* 
home    intozi-^ 

The  prisoner  was  indicted  at  the  Winchester  District  cated,  eat  his 
Court,  April,  1796,  for  the  murder  of  Frederick  Becktoll.  ^^  ^  bed 
The  jury  found  a  special  verdict  as  follows :  and  ^^pparent- 

^      "^  *^  ly  fell  asleep ; 

"We  the  jury  find,  that  on  the  evening  of  the  2l8t  of  Jan-  an  hour  got  up 
nary,  1796,  the  said  Robert  Mitchell,  the  prisoner  at  the  bar,  and  ihaquar- 
oame  to  his  own  house  in  the  county  of  Berkley,  and  with-  rel  with  his 
in  the  jurisdiction  of  this  court,  in  a  state  of  intoxioation ;  wife,  caught 
that  he  the  said  Robert  Mitchell,  then  and  there'  eat  his  sup-  b«f  ^7  ^®' 
per,  and  then  and  there  went  to  bed  about  six  o'clock  at  night,  ^**'^'  ^•»  ^^^ 
and  apparently  went  to  sleep;  that  about  a  quarter  of  an  hour  ^"^ boarder- 
after  six  o'clock,  he  then  and  there  awoke,  and  desired  his  the  '"intcrDorod* 
sa^d  Robert  Mitchell's  wife  to  come  to  bed,  which  she  not  oom-  ^^^^  a^^^fts* 

eying  with,  a  quarrel  immediately  ensued,  and  he  the  said  ensued  be- 
obert  Mitchell,  then  and  there  pulled  his  said  wife  by  th^  tween  A.  and^ 
hair  of  her  head.  That  the  deceased,  the  said  Erode  rick  ]Beok-  B.;  A.  t6ok 
toll,  then  and  there  interposed  to  part  them ;  that  a  scuffle  down  his  gun^ 
ensued  between  the  said  Robert  Mitchell  and  the  said  Fred-  andB. tookit 
erick  Becktoll,  the  said  Frederick  Becktoll  then  and  there  l^^Y  ^  ^'^^' 
residing  and  boarding  with  the  said  Robert  Mitchell,  whereupon  JJ*"™  and^putit 
the  said  Robert  Mitchell  then  and  there  took  idown  his  gun ;  "^  A^l^cond 
that  the  said  Frederick  Becktoll,  then  and  there  took  the  quar'elimme- 
said  gun  away  from  the  said  Robert  Mitchell,  and  he  the  said  diately  ensu'd. 
Frederick  Becktoll,  then  and  there  put  the  said  gun  up  again,  between  A., 
That  a  second  quarrel  and  scuffle  then  again  immediately  and  his  wife^ 
then  and  there  ensued  between  the  said  Robert  Mitchell  and  in  which  B. 
his  said  wife,  that  the  said  Frederick  Becktoll  again  interposed  *gwi  interpo- 
to  part  them,  and  a  second  scuffle  again  then  and  there  im-  ^4  ^  .  P^*^ 
mediately  ensued,  between  the  said  Robert  Mitchell  and  the  ^'  ^^^ 
said  Frederick  Becktoll ;  that  in  the  scuffle  the  said  Robert  ^^^g^  A  and 
Mitchell  fell  over  a  spinning  wheel,  which  hurt  his  fece  so  q^  j^^  f^\\  ^y^r 
that  it  bled ;  that  the  said  Frederick  Becktoll  then  and  there  a  spinning 
immediately   ran  out  of  the  •  house.       That  the  moment   the  wheel,      and 
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VIROINIA,  said  Robert  Mitchell  recovered  from  his  fall,  he  then  and  ttiere 

Noy.  1796.    ran  and  got  hia  said  gun  again,  the  same  being  then  and  be- 

v.^-v"«*»^     fore    the   said   Robert   Mitchell   came   home   in   the  evening, 

ComVealth    ready  loaded  bj  the  said  Frederick  BecktoU,  to  whom  it  had 

▼.  beea  lent  some  days  before,  but  whether  the  said  Robert  Mitch- 

Mitchel.      ell  then  and  there  knew  the  said  gun  to  be  loaded,  the  jurors 

are  wholly  ignorant,  and  the  said  Robert  Mitchell  then  and 

hurt  his  face,  there  instantly  pursued  the  said  Frederick  BecktoU  to  the  door 
8otha(itbled,  Qf  the  house,  And  then  and  there  standing  at  the  door  of  the 
*f  df '  h*"  M  •  ^*^^  ^ouBe,  he  the  said  Robert  Mitchell  then  and  there  instantly 
o  c  °^"f »  digcharged  the  said  gun'  towards  the  said  Frederick  BecktoU, 
cdUKi^naiTd  *^®  moon  then  being  shining  so  that  the  said  Frederick  Beck- 
pursued  B.  to  <ioll  could  be  seen  and  the  ground  covered  with  ^now,  he  the. 
the  door  (who  said  Frederick  BecktoU  then  and  there  being  at  the  distance 
had  retreated  of  between  twelve  and  fifteen  yards  from  the  said  Robert  Mitch- 
fifteen  yards  ell,  and  going  away  from  the  house,  and  with  a  leaden  buUet, 
from  the  ^g  charged  in  the  said  indictment,  from  the  said  gun  shot,  did 
house  and  intentionally  shoot  and  wound  the  said  Frederick  BecktoU  then 
^**t' '  ^  "^^d  *^^  there  in  the  back,  as  in  the  said  indictment  is  charged,  of 
ah^ot him  dead  ^^^^^  wound  the  said  Frederick  BecktoU  fell  and  expired;  he 
(on  the  spot—  ^^®  ^^^  Frederick  BecktoU  was  carried  into  the  house  of  the 
lieldnotmur-  ^^^  Robert  MitcbeH.  That  the  said  Robert  Mitchell  directed 
der.  his  son  to  take  the  gun  and  lay  it  where  the  said  Frederick 

BecktoU  had  fallen,  in  order  that  the  people  might  be  induced 
to  believe  that  the  said  Frederick  BecktoU  had  shot  himself 
That  from  the  time  the  said  Robert  Mitchell  first  got  outi  of 
his  bed  to  beat  his  said  wife  as  aforesaid,  to  the  time  of  the 
^hooting  of  the  aforesaid  Frederick  BecktoU,.  was  near  one 
quarter  of  an  hour;  that  during  that  whole  period  the  said  Rob- 
ert Mitchell  and  the  said  Frederick  BecktoU  were  quarreUing 
or  scuffling.  We  find  that  the  said  Frederick  BecktoU  was 
during  the  whole  time  then  and  there  unarmed  ;  that  there  had 
not  been  any  former  quarrel  or  grudge  between  the  said  Robert 
Mitchell  and  the  said  Frederick  BecktoU,  the  deceased,  so  far 
as  the  jurors  arc  informed.  And  if  upon  the  whole  matter  the 
eourt  shall  be  of  opinion  that  the  said  Robert  Mitchell  is  guilty 
of  murder,  then  we,  the  jury,  find  the  said  Robert  Mitchell  guil- 
ty of  murder,  otherwise  we  the  jury  find  the  said  Robert  Mitch- 
ell guilty  of  manslaughter,  only." 

The  question  arising  oh  this  special  verdict  was  ad- 
journed, and  at  a  General  Court,  November  16,  1796, 
present  Judges  Prentis,  Tucker,  Tyler,  Jones,  White,  and 
Nelson,  the  foUo wing  judgment  was  entered. 
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'^  The  question  of  law  arising  on  tbe  special  verdiet  in  the    VIRGINIA , 
transcriptof  the  record  of  the  said  case  (ueiitioned  being  argued,    Nov.   1796, 
it  is  tbe  opinion  of  the  court  that  the  said  Mitchell  is  not  guilty     n^«"-v7^^ 
of  murder.'^  *  Cooi'wealth 

▼. 
Mitchell, 


GENERAL   COURT  OF  VIRGINIA. 

.    NOVEMBER,  1813. 

The  People        \ 

V6.  \  Malicious  Stabbing. 

John  Edloe  Thompson.  J 

At  the  Superior  Court  of  Law  held  for  Surry  o&amy^      Jury— di*^ 
on  the  29ih  September,  1812,  an  indictmenr  wa^  found  IrianneA  caa- 
against  the  prisoner,  in  which  he  was  charged  with  the  ^-   Sccame, 
nalicimis  stabbing  of  Joseph  Warren.    He  was  arraigo- 
edf  and  pleaded,  and  .put  on  his  trial,  and  the  jury,  after 
bearing  the  evidence  and  the  arguments,  retired  to  consult 
on  their  verdict.    On  the  6th  of  Octsbar,  during  the  satUQ 
term,  the  jury  not  having  agreed  on  their  verdict,  thepris- 
oner  was,  on  his  motion,  admitted  to  give  bail  for  his  ap* 
pearanee  en  the  first  day  of  next  court.  ' 

At  the  April  Terra  the  prisoner  appeared  in  court  in 
discharge  of  his  recognizance,  and  moved  the  court  that 
he  should  he  discharged  from  the  prosecution,  alleging 
that  he  had  been  arraigned  at  the  last  Superior  Court  of 
Law,  held  for  the  county  of  Surry,  fi^r  the  same  offence, 
and  that  a  jury  had  been  empannelled  to  pass  between 
the  said  prisoner  and  the  Commoiiwealth,  and  had  been 
charged  with  his  case ;  that  the  jury  had  retired  to  con> 

Vol.  II.  60 
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VIRGINIA,  ed  a  discharge  on  the   constilutional    provision  that  nof 

Not.  l»ia.  .     ,,  ,  .      .  -.       /.     '  L 

^^^^^^^^^^^    roan  snail  be  twice  put  in  jeopardy  for  the  same  causes 
The    People  The  couft  decided  they  had  a  sound  discretion' to, dis>-' 
Thorn  800     charge  a  Jury,  It  being  essential  for  the  due  adoainistra- 
— — —  tion  of  justice. 

wheretheTury      If  a  ^wror  be  taken  111  during  a  trial  for  a  felony,  the 
may  be  die- jury  may  be  discharged  by  the  court,  and  the  prisoner  be 
tried  by  another  jury.    Leach,  706. 

If  a  prisoner  be  taken  suddenly  ill  during  the  trial,  the 
jury  may  be  discharged  from  the  trial  of  that  indictment, 
and  the  prisoner  on  his  recovery  may  be  tried  on  the  same 
indictment,  by  another  jury.     Leach,  618. 

The  court  have  a  discretion  to  discharge  a  jury  in  fl 
criminal  case,  capital  or  otherwise,  whenever  it  is  neces- 
sary to  the  administration  of  justice.  2  Gallison,  464« 
2  John's  Cases,  273. 

In  Borden's  case,  9  Mass.  Rep,  494.  a  juror  was  with- 
drawn, and  the  jury  dismissed,  after  they  had  been  out  a 
long  time ;  and  on  returning  into  cotirt,  said  it  was  not 
possible  they  could  ever  agree.  Borden  wj^s  afterwards 
tried  and  convicted,  and  the  conviction  was  held  good. 

The  court  may,  in  their  discreiion,  discharge  a  jury  in  a 
criminal  case,  who  are  unable  to  agree  on  a  verdict,  and 
against  the  consent  of  the  prisoner,  who  may  be  brought 
to  trial  a  second  time  for  the  same  offence.  2  Johns. 
Cas.  301. 
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CIRCUIT    COURT,    U.    S. 

BALTIMORE,  MAY  TERM,  1816* 

Present — Hon.  Duval  1  and  Bland* 

United  States     1 

V.  I   Treason. 

John  HodgeSy  Esq.  J 

Elias  Gleim^  Esq.  Counsel  for  the  United  States. 

V.  S.  Heathy  J.  E.  Hall,    and    Wm,  Pincfcney,   Esqrs. 

Counsel  for  the  Prisoner.  o?the  Court  to 

declare    what 

The  facts  of  the  case  were  as  follows  :  while  the  Bri-  the  law  is" to 
lish  army  was  on  the  retreat  from  the  city  of  Washing-  requested^  ci- 
ton,  last  summer,  as  they  passed  through  George  ^^^   ^y  *® 

prosecutor  o^ 

county,  some  of  tli«  people  of  the  town  of  Upper  Marl-  the  prisoner, 
borough,  took  four   stragglers,   who  were  fi)l lowing  the  '"  ""^  ^^^^ 

.  oo        *  *-^  of  the    case; 

army.     They  were  sent  into  the  interior  of  the  country  but  the  jury 

are  not  bound 

together  with  a  deserter.  As  soon  as  they  were  missed,  by  their  direct 
they  were  demanded  by  the  British  commander,  under  a  ^^°^'  ,.     .  ^ 

^  '  '  Delivering^ 

threat  that  the  town  should  foe  destroyed  if  they  were  not  up  prisoners 
obeyed.  Communications  passed  be! ween  the  two  par-  "othe  cn^e^my 
ties,  the  result  of  which  was  that  the  men  were  restored  is  adhering  jo 

I  them,    firivin^ 

to  the  enemy.  ;    them  aid  and 

It  appeared  by  the   testimony   of  John  Randall  and  comfort,  and 

18         trea8?n 

Others,  that  on  Saturday  after  the  engagement  at  Bla-  against  the  u. 
densburgh,   General    Bowie    brought  three  prisoners  to  ?^*^®?;,  ^^^^ 

°    '  o  r  «^        ingwillexcuse 

Queen  Anne,  and  asked  Randall  to  stand  guard  over  the  act  but  a 
them,  which  he  did.  During,  the  night  Mr.  William  ft^r^n'Jfe'^^^ 
Lansdale  brought  another.  Early  in  the  morning  the  When  the  act 
prisoner  and  his  brother  appeared  and  demanded  them ;  ^rTason,  it  in* 
they  said  that  the  British  had  threatened  to  destroy  the  "^^^^  ^^  ^^' 

•  tention. 
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BALTI-     town,  unless  this  requisition  was  obeyed  before  12  o'clock, 

May,  1615.   ^^-  ^"^  ^^^^  ^^^7  ^ould  hold  their  wives  and  children  as 
hostages. 

The  witness  sent  for  General  Bowie,  who  at  first  refused 
to  suffer  tbem  to  go;  upon  an  explanation  of  the  threat, 
he  said  it  was  hard,  but  he  supposed  they  must  be  returned* 
They  were  delivered  up  to  the  prisoner,^  who  surrendered < 
them  to  the  British  T 

Mr.  Pinckney  on  behalf  of  the  prisoner,  read  an  ad- 
dress from  the  grand  jury  to  the  President  of  the  United 
StatesL  in  which  the  jurors  expressed  their  respect  for  the 
motives  of  the  prisoner,  and  prayed ji  nolle  prosequi. 

Mr,  Glenn  prayed  the  court  to  direct  the  jury  that  the 
mere  act  of  delivering  up  prisoners  or  deserters,  is  an 
^vert  act  of  high  treason. 

Pinckney,  There  is  no  law  in  this  prayer,  for  it  ex- 
cludes that  which  is  the  essence  of  the  offence,  intention  ; 
and  if  it  was  otherwise,  the  court  has  no  right  to  instruct 
ihe  jury,  as  if  this  were  a  civil  case.  No  instance  has 
ixscurred  in  modern  times  of  an  attempt  to  bind  the  jury 
an  such  a  case  by  the  opinion  of  the  court.  What  re- 
medy is  there  for  the  party  if  you  err  ?  We  may  appeal 
40  a  higher  tribunal,  it  is  true,  but  what  is  the  conse- 
quencfi?  The  man  is  hanged,  and  your  judgment  is 
reversed. 

In  England,  did  their  courts  interfere  in  this  mode  in 
the  celebrated  cases  of  Hardy,  and  Home  Tooke  and 
others  ?  No,  it  would  not  have  been  endured.  The  best 
security  for  the  rights  of  individuals  is  to  be  found  in  the 
trial  by  jury.  But  the  excellence  of  this  institution  con- 
sists in  its  exclusive  power.  The  jury  are  here  judges  of 
law  and  fact,  and  are  responsible  only  to  God,  to  the  pri- 
soner, and  to  their  own  oooscienees.     After  the  ease  is 
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chaed^  you  may  indeed  advise  the  jury,  if  they  ask  it,  or  BALTI- 
if  you  think  proper  to  do  so ;  without  being  asked  by  i^^,  |g|^ 
them.  But  to  interrupt  the  progress  of  the  trial  in  the 
way  proposed  would  be  monstrous.  Suppose  the  court 
to  give  the  direction,  I  shall  not  submit  to  it  as  the  priso* 
leer's  counsel.  I  will,  on  the  contrary,  tell  the  jury  that 
it  is  not  law.  It  is  my  right  to  do  so,  and  in  a  case  of 
blood,  I  dare  not  forego  the  exercise  of  it.  I  trust  I 
shall  not  be  placed  in  a  predicament  which  will  thus  set 
my  duty  to  a  man  whose  life  is  in  my  charge^  against  my 
respect  for  this  tribunal.  I  pray  your  honours  to  su&r 
this  cause  to  go  on  in  the  customary  and  legal  man- 
ner.   •  •  •  X 

Glenn  observed,  that  it  was  the  practice  every  day  io 
the  criminal  court,  and  appealed  to  one  of  the  counsebibr 
the  prisoner,  whose  long  career  as  a  public  prosecutor  must 
have  furnished  inmimerable  instances. 

Jennings,  for  the  prisoner,  said,  that  being  thus  called^ 
upon,  he  was  sorry  he  could  not  aid  the  District  Attorney 
by  any  such  precedent.  He  never  knew  an  instance^ 
while  he  was  prosecutor  for  the  state,  of  praying  a  direcr- 
tion  on  behalf  of  the  state,  though  it  was  frequently  done 
by  the  traverser. 

The  court  said,  they  were  bound  to  declare  the  taw 
whenever  they  were  called  upon,  in  civil  or  crimin*^ 
al  cases ;  in  the  latter,  however,  it  was  their  duty  to  in- 
form the  jury  that  they  were  not  obliged  to  take  their  di- 
rection as  the  law.  In  the  case  at  bar,  they  declined 
giving  any  opinion   at   present,   being  desirous  to  hear 

counsel. 

Glenn  then  said  he  would  not  now  address  the  jury. 

Pinckney  regretted  that  his  learned  friend  across  the 
table  had  not  seen  fit  to  come  forward  in. support  of  his 


480 


HEPORTS    OF   CRIMINAL   LAW    CASfi&. 


BALTI- 
MORE, 
May,  1815. 

U.  States 
▼. 
Hodges. 


case,  as  he  wished  to  have  delivered  a  brief  homily  on  the 
law  of  treason;  not  indeed'  for  the*  benefit  of. ins  client, 
but  for  the  instruction  of  others,,  who  appeared  to  stand  in 
need  of  it. 

/  Mr.  Glenn,  in  support  of  his  prayer,  read  to  the  court 
the  following  authorities :  1.  East,  C.  L.  p.  70.  If  the 
joining  with  rebels  be  from  fear  of  present  death,  and 
while  the  parly  is  under  actual  force,  such  fear  and  com- 
pulsion will  excuse  him. 

But  an  apprehension  ever  so  well  grounded,  of  having 
property  wasted  or  destroyed,  or  suffering  any  other 
mischief,  not  endangering  the  person  of  the  party,  tvill 
be  no  excuse  for  joining  or  continuing  with  rebels.  Ibid, 
p.  7i. 

2  Dall.  346.  Yigol's  case.  This  was  an  indictment  for 
high  treason,  in  levying  war  against  the  United  States. 
Patterson,  who  presided  in  that  case,  said  there  were  two 
points  for  consideration — the  facts  and  the  intention.  He 
stated  the  evidence  and  the  design,  and  concluded  |hat 
the  combination  of  these  facts  with  this  design,  consum- 
mated the  crime  of  high  treason  in  the  contemplation  of 
the  constitution  and  law  of  the  United  States^  It  may 
not,  said  the  judge,  be  useless,  on  this  occasion,  to  ob- 
eerve,  that  the  fear  which  the  law  recognizes  as  tu  excuse 
for  the  perpetration  of  an  offence,  must  proceed  from  an 
immediate  and  actual  danger,  threatening  the  life  of  the 
party.  The  apprehension  of  any  loss  of  property,  by 
waste  or  fire,  or  even  an  apprehension  of  a  slight  or  remote 
injury  to  the  person,  furnish  no  excuse. 

The  counsel  then  /ead  Cranbourn's  case  from  Salk.  p 
633. '  He  then  admitted  that  he  must  prove  a  certain  por- 
tion of  the  intention'  and  that  in  the  present  case  there 
was  but  two  inquiries  to  be  made. 
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1st.  Did  be  deliver  up  the  prisoners  1  BALTI- 

2d.  Did  he  iniend  to  do  so?  M^?Tw5. 

Both  these  questions  must  bo  answered  affirmatively ; 
and  therefore  the,  treason  was  proved,  and  he  had  no 
more  to  say  upon  the  subject. 

Pinckney.  Nothing  but  an  utter  confusion  of  ideas 
could  have  introduced  a  doubt  upon  the  subject.  The  gen- 
tleman's prayer  excUided  all  idea  of  criminal  intention  ;  or 
it  relied  upon  the  influence  of  criminal  motive,  as  a  neces* 
sary  corollary  from  the  naked  facts  charged,  as  the  overt 
acts  in  the  indictment. 

It  might  be  affirmed  as  an  universal  proposition;  tkat 
criminal  intention  is  the  essence  of  every  species  of  ^me. 
All  indictments  commence  with  an  assertion  of  corrupt 
motives ;  and  in  indictments  for  treason,  the  ovSrt  acts  laid 
are  to  show  the  manner  in  )j|;rhich  the  wicked  intenticm  is 
carried  into  execution.  In  the  speeches  Lord  Erskine,  to 
whom  the  world  is  so  largely  indebted  for  a  correct 
knowledge  of  the  principles  of  civil  liberty  and  the  law  of 
treason,  you  will  find  him  perpetually  contending,  and 
conteudiug  with  effect,  that  although  the  crown  had 
proved  the  facts  charged,  it  had  not  &hown  the  evil  design, 
the  corrupt  purpose,  without  which  the  facts  are  nothing. 

The  Counsel  then  referred  to,  and  read  part  of  Mr» 
Bfskine's  remarks  in  the  case  of  Lord  George  Gordon. 
In  that  case  it  was  proved  that  the  prisoner  incited  the  acts 
which  produced  the  consequences  complained  of,  yet  he 
was  acquitted,  because  he  was  not  the  enemy  of  the  king, 
nor  the  friend  of  any  man  who  was  his  enemy^ 

Take  the  case  of  a  man  who,  in  time  of  war,  is  charged 

Vol.  II.  61 
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BALTI.  with  the  defence  of  an  impoitant  fartress  or  castle,  w'hieb  he 
BCay  1815.  surrenders  to  an  incompetent  force.  What  rsore  effectual 
means  could  he  have  adopted  to  aid  the  enemy  than  the 
delivery  of  this  fortress  ?  The  books  will  tell  you,  that  if 
he  was  bribed  to  this  desertion  of  his  duty — if  he  did  it 
with  a  view  to  benefit  the  enemy,  he  is  guihy  of  treason. 
But  if  pusillanimity  was  the  cause,  or  if  it  arose  from  a 
false  calculation  of  his  own  means,  or  the  force  of  the  ene- 
my, he  is  not  a  traitor.  You  may  banish  him  with  ignominy 
from  the  ranks  which  he  has  disgraced^ortry  him  by  mar- 
tial law  as  a  coward  or  a  fool ;  but  he  has  committed  no 
treason. 

Suppose  a  powerful  force  to  invade  the  country,  to  which 
resistance  is  hopeless  ;  they  levy  contributions ;  they  do  not 
proclaim  that  they  will  hang  me  if  I  neglect  to' comply 
with  this  order;  but  they  threaten  plunder  and  desolation. 
I  know  they  have  the  power  to  execute  that  threat — and  I 
comply  accordingly.     Now  the  paying  of  money,  or  the  far- 
nishing  of  provisions,  is  an  assistance ;  it  is  '*  giving  aid 
and  comfort"  much  more  effectually  than  the  delivery  of  a 
few  prisoners  or  a  deserter.     Yet  no  man  will  call  this  trea- 
son ;  because  there  is  no  evidence  of  hostility  to  the  inter- 
ests of  the  country.     The  authorities  say  it  is  not  treason. 
'^  In  Sione^s  case  (1  East's  0.  L.  79.)  the  indictment  charg- 
ed as  an  overt  act  of  adherence  te  the  enemy,  that  the  pris- 
oner conspired,  with  others  to  collect  intelligence  within 
England  and  Ireland,  of  the  disposition  of  the  king's  sub- 
jects, in  case  of  an  invasion  of  either  country,  and  to  com- 
municate such  intelligence  to  the  enemy.     The  tendency 
of  parts  of  the  correspondence,  which  wasgiv«n  in  evidence, 
was  to  advise  the  enemy  against  an  invasion  of  Eugtand, 
by  representing  the  improbnbiUty   of  its  being  attended 
with  any  success,  from  the  general  disposition  of  the  people. 
Now  it  was  scarcely  possible  that  such  a  correspondence 
could  have  been  o|)ened  and  maintained  with  other  than  cor- 
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ruiH  motiYBs.    Yet  the  counsel  were  allowed  to  argue  that      BALTC- 
Ihe  letters  were  tratismittod  with  a  good  intent,  in  order  to   m^^^^/i 
avert  the  danger  of  so  great  a  calamity  as  an  invasion. 
And  the  Court  said,  the  jury  ware  to  judge  from  all  the 
cmsumstances,  whether  the  intelligence  had  been  sent  with 
that  view. 

My  client  is  charged,  as  Stone  was  charged,  with  being 
an  adherent ;  and  like  him  is  entitled  to  be  slieltered  by 
hie  motives  from  the  imputation  of  treason  :  The  District 
Attorney  confounds  the  indicttnent  which  you  are  now  try- 
ing with  an  indictment  for  levying  war.  I  admit  that  it 
has  been  decided,  that  if  a  man  becomes  an  integral  part^ 
of  the  enemy's  force,  and  acts  with  it,  he  necessarily  lev- 
ies war,  and  is  guilty  of  treason,  unless  it  appears  that  he 
did  so  pro  terrore  mortis.  The  law  will  suffer  no  other 
excnlpation  of  such  conduct ;  it  will  excuse  7t  upon  no 
other  motive.  But  will  the  gentlemen  refer  \\s  to  some 
authority  which  declares,  that  if  a  man,  without  joining 
the  enemy  so  as  to  levy  war,  does,  upon  virtuous  or  even 
pardonable  inducements,  (having  no  reference  to  the  pro- 
motion of  the  enemy's  views)  that  which  happens,  or  is 
calculated,  to  be  advantageous  to  the  enemy,  he  is  therefore 
a  traitor  ?  What  is  an  adherent  7  Can  he  be  any  thing 
less  than  a  willing  partisan,  a  corrupt  auxiliary  of  the  ene- 
my ?  Such,  at  least,  is  the  natural  and  ordinary  import  of 
the  word  ;  and  you  cannot  strain  it  beyond  that  import  by 
the  refinements  of  construction,  to  the  prejudice  of  the  ac- 
cused, without  reviving  the  ferocious  and  appalUngdoctrine 
of  constructive  treason,  which  once  made  England  bleed  at 
every  pore,  and  stained  the  palace  and  the  cottage  with  ju* 
dicial  murder.  The  protecting  spirit  of  the  constitution, 
and  of  the  statute  which  acts  upon  it,  as  well  as  humanity 
and  justice,  would  be  outraged  by  such  a  course. 

Unlike  the  conduct  of  Stone,  the  conduct  of  Hodges  pre- 
aents  nothing  ambiguous  to  the  most  zealous  scrutiny.    His 
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BAUi-  honourable  feelings  and  intentions  are  acknowledged  by 
May,  1815.  ®''  *  ^'^  ^^^  Orged  by  the  solicitation  of  those  wlioni  he  res- 
pected :  he  was  led  by  a  generous  sympathy  for  the  situa- 
tion of  one  who  is  deservedly  dear  to  all  who  know  hioi : 
he  was  actnated  by  an  apprehension,  by  no  means  unreas- 
onable, for  the  quiet  and  safety  of  (he  affrighted  women  and 
helpless  children  of  the  neighbourhood,  and  for  the  securi- 
ty of  the  persons  and  property  of  the  whole  district.  The 
treason  of  adherence  cannot  be  committed  by  one  whose 
heart  is  warm  with  all  the  honourable  feelings  of  the  inau 
and  the  patriot.  *'  Overt  acts  undoubtedly  do  discover  the 
man's  intentions  ;  but  I  conceive  they  are  not  to  be  coo- 
siderad  merely  as  evidence,  bii^t  as  the  means  made  use  of 
to  effect  the  purposes  of  the  heart J^    Foster,  203. 

This  is  the  masier  key  which  lots  you  into  the  whole  se- 
cret of  this  title  of  the  criminal  law.  .Vir  Walter  Tyrrel, 
who,  in  shooting  at  a  deer,  killed  the  king,  could  not  be 
convicted  of  treason.  The  killing  w^s  per  urfortunium. 
So,  where  a  person  non  compos  slays  another  designedly, 
still  he  is  innocent,  because  there  is  no  malignity  in  his 
heart.  So  in  every  homicide,  it  is  felonious,  justifiable  or 
excusable,  according  -  to  the  purpose  with  which  the  act 
was  perpetrated.  It  is  murder  where  it  is  done  through 
malice  ;  manslavghter^  if  without  malice  ;  where  it  is  done 
through  misfortune,  or  in  self  defence,  it  is  excusable,  and 
ii'xB  justifiable  when  done  in  advancement  of  public  justice, 
in  obedience  to  the  laws..  If  the  heart  be  uncontauiinated 
by  corrupt  intentions,  the  man  is  innt>cent,  for  it  is  motive 
that  qualifies  actions.  As  it  will  be  with  God,  so  it  is 
with  the  man:  the  latent  intention  of  the  heart  must  be 
searched. 

Look  at  the  locus  in  quo — the  scene  where  the  plot  of 
this  treason  is  laid.  A  hostile  force,  but  the  day  before,  had 
traversed  the  country  in  all  the  pride  of  victory.  The^'a*. 
belii  was  lord  of  the  ascendant.     The  army,  if  such  a  force 
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may  deserve  the  name,  which  had  been  relied  upon  for  the      BALTI- 

IVfORF 

defence  of  the  capitol,  had  been  broken  np  and  dissipated 
10  every  quarter  of  the  compass.  The  country  was  men-  tJ.  states 
aced  by  an  enemy^  with  whom,  to  adopt  the  language  of  ^ 
Ceesar,  it  was  easier  to  do  than  to  say.  If  I  were  address- 
ing the  jury  I  might  appeal  to  their  love  of  country.  I 
might  remind  them  that  they  are  administering  law  for 
posterity  as  well  as  for  us.  But  I  am  addressing  a  tribu- 
nal where  these  considerations  have  their  full  weight,  and 
I  eipect  with  confidence  that  the  court  will  vindicate  the 
doctriiies  which  I  have  had  the  honor  to  advance. 

[After  considerable  delay,  occasioned  by  the  examina- 
tion of  the  authorities,  the  court  proceeded  to  pronounce  an 
opinion.] 

DuvALL,  C.  J. — The  Court  would  have  been  better  satisfied  • 

if  the  whole  case  had  been  gone  through  in  the  usual  way ;  but 
as  the  District  Attorney  has  prayed  an  opinion  on  the  law,  the 
Court  will  give  their  opinion. 

1st.  Hodges  is  accused  of  adhering  to  the  enemy,  and  the 
overt  act  laid  consists  in  the  delivery  of  certain   prisoners^  and  ^ 

I  am  of  opinion  that  the  overt  act  laid  in  the  indictment  and 
proved  by  the  witnesses,  is  high  treason  against  the  United 
States. 

2d.  When  the  act  itself  amounts  to  treason,  it  involves  the 
intention,  and  such  Vas  the  character  of  this  act.  No  threat- 
of  destruction  of  property  will  excuse  or  justify  such  an  act ; 
nothing  but  a  threat  of  life,  and  that  likely  to  be  put  into  execu* 
tion. 

3d.  The  jury  are  not  bound  to  conform  to  this  opinion,  be- 
cause they  have  a  right,  in  all  criminal  cases,  to  decide  on  the 
law  and  the  facts. 

Houston  J.  said  he  did  not  entirely  agree  with  the  chief  jus- 
tice in  any,  except  tho  last  remark. 

Pinclcney  then  rose  again,  and  addressed  the  jury. 

The  opinion  which  th^  chief  justice  has  just  delivered  is  not, 
and  I  thank  God  for  it,  the  law  of  the  land.  If  you  have  the 
slightest  doubt  on  the  subject,  I  will  undertake  to  remove  it,  to 
show  you  that  the  cases  have  been  misconceived,  and  that  tho 
eoQclusions  drawn  from  them  are  erroneous. 

No  man  can  feel  for  the  learned  judge  who  has  just  given 
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6ALTI-  yoa  bis  instruction,  a  reverenoe  and  affection  more  sinoere  tiiaa 
MORE.  I  do.  Bat  reverence  and  affection  for  iiim  shall  not  stand  in 
May,  1815.  i]^q  ^tslj  of  the  ffreat  duty  which  I  owe  to  a  fellow  citizen  who 
relies  on  me  to  shield  his  innocence  from  the  charge  of  guilt, 
and  his  life  from  an  attainder  for  treason.  I  had  hoped  that| 
since  his  motives  were  admitted,  on  all  hands,  to  he  entitled  to 
praise,  since  the  grand  jury  had  associated  with  their  indictment 
a  certificate  of  the  purity  of  his  views,  and  a  solemn  recommen- 
dation that  the  prosecution  should  he  abandoned,  he  would  at 
least  have  been  left  by  the  District  Attorney,  and  the  Court, 
to  obtain  from  you,  as  he  could,  a  deliverance  from  the  danger 
that  encompassed  him.  In  that  hope  I  have  been  disappointed. 
As  if  the  salvation  of  the  state  depended  upon  the  conviction  of 
this  unfortunate  man,  whose  situation,  one  wDuld  think,  an  rs- 
'  QuisiTOR  miffht'  deplore — the  District  Attorney  has  gone  out  of 
his  way  to  bring  down  vengeance  upon  him ;  and  one  of  the 
Court  has  told  you  that  he  is  a  traitor,  and  that  you  ought  to 
find  him  so. 

In  a  case  where  justice  might  be  expected  to  be  softened  into 
olemency,  and  even  to  connive  at  acquittal,  where  every  gener- 
ous sentiment  must  take  part  with  tne  accused,  and  law  might 
be  thought  to  fear  the  reproach  of  tyranny,  if  it  should  suooeed 
in  crushing  him ;  in  such  a  case  the  established  order  of  trial  is 
deserted,  a  pernicious  novelty  is  introduced,  the  court  is  called 
upon  to  mix  itself  in  your  deliberations,  to  mutilate  the  defence 
of  the  prisoner's  counsel,  to  harden  your  coosoiences  against  the 
solicitations  of  an  enlightened  mercy,  and  to  sacrifice  the  pris- 
-oner  to  gloomy  and  exterminating  principles,  which  would  ren- 
der the  noble  and  beneficent  system  of  law,  for  which  we  are 
distinguished,  a  hideous  spectacle  of  cruelty  and  oppression. — 
For  the  sake  of  the  country  to  which  I  belong,  as  well  as  of  my 
client,  I  will  not  only  protest  before  you  against  these  principlesi 
but  will  examine  and  speak  of  them  with  freedom,  restrained 
only  by  the  decorum  which  this  place  requires. 

[After  several  introductory  observations,  Mr.  Pinckney  pro- 
ceeded thus :] 

♦ 

In  my  argument  to  the  court,  I  showeS  that  if  it  be  done 
treacherously,  it  is  treason  ;  but  that  if  the  commander  act  from 
any  motive  not  corrupt,  no  indictment  can  touch  him.  If 
the  fort  be  as  impregnable  as  Gibraltar,  and  be  garrisoned 
with  50,000  men,  and  it  is  surrendered  to  a  force  of  half  that 
number,  from  motives  of  fear,  the  commander  cannot  be  pun* 
ished  as  a  traitor.  What  can  be  more  strong  to  show  that 
upon    an  indictment  for   adherence,   the  law  looks  into   the 
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fcesri,  and  adapts  its  penalties  aooordingly  ?     Has  that  anthori- 
tj  been  answered  ? 

In  the  ease  of  Stone,  which  was  parallel  with  the  point,  the 
Coart  said  expressly,  if  the  heart  be  pure,  it  matters  not  how 
inoorreot  the  conduct.  So  the  counsel  argued ;  and  Stone  was 
acquitted.  Has  any  answer  been  given  to  that  authority  1  Has 
any  been  even  attempted  ? 

This  indictment  charges  Hodges  with  having  done  certain^ 
things,  icickedly^  fnalicicmsii/j  and  traitorously/.  Must  not  the 
United  States  prove  what  they  allege?  When  the  law  allows 
even  words  to  be  given  in  evidence,  as  explanatory  of  intention, 
to  exculpate,  it  admits  that  exculpation  may  be  made  out  by 
proof  of  innocent  motives  :* — that  overt  acts  cUofte  do  not  furnish 
a  criterion — that  concomitant  facts,  illustrative  of  *the' state  of 
the  heart,  must  not  be  neglected. 

A  military  force  levies  contributions. — If  you  pay  them,  for 
the  purpose  of  savin^be  country  from  farther  mischief,  although 
there  be  no  fear  or  danger  of  death,  the  law  says  this  is  not  trea- 
son. By  the  doctrine  of  the  chief  justice,  however,  it  is  treason, 
and  consequently  his  doctrine  is  unsound. 

On  this  occasion,  the  enemy  were  in  complete  power  in  the 
district  where  the  transactions  occurred,  which  are  complained 
of  in  the  indictment.  They  were  unawed  by  the  thing  whicb^ 
'we  called  an  army,  for  it  bad  fled  in  every  direction.  They 
were  omnipotent.  The  law  of  war  prevailed,  and  every  other 
law  was  silent.  The  domestic  code  was  suspended.  They  men/- 
aced  pillage  and  conflagration  ;  and  after  they  had  wantonly  de- 
stroyed edifices  which  all  civilized  warfare  had  hitherto  rcspcc^ 
ted,  was  it  to  be  believed  that  they  would  spare  a  petty  village,, 
which  had  renewed  hostilities,  before  the  seal  of  its  capitulation' 
was  dry  ?  There  was  menace — ^power  to  execute — ^probability — 
nay,  certainty,  that  it  would  be  executed. 

How,  then,  can  you  find  a  wicked  and  traitorous  motive  im 
the  breast  of  my  client  ? 

There  is  not  only  the  absence  of  any  wicked  motive,  but  thave- 
is  the  visible  presence  of  those  which  are  laudable:  an  attach* 
ment  to  Dr.  Beanes — anliety  for  the  defenceless  people  about 
him — a  desire  to  preserve  the  country  from  the  afflictions  which 
hung  over  it.  In  conduct  so  characteriaed,  so  produced,  we  dis^ 
cover  the  operations  of  an  excellent  heart,  upon  a  mind  which 
virtuous  inducements  eould  betray  into  error ;  but  what  wav  we 
can  distort  it  into  treason,  I  have  not  yet  bfeen  able  distinctly  to 
learn. 

The  cnndun  is  in  itPelf  treasonable,  i^ays  the  chief  lusticc, 
it   necessarily  imports   the  wicked  intention    charged  by   the 
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indietment.     The  constmciioii  makes  it  ireaaoii,  becaufie  il  aidi 
and  comforts  the  enemy. 

These  are  strong  and  comprehensive  positions  ;  ¥ut  they  hare 
not  been  proved  ;  and  they  cannot  be  proved  until  wc  relapse  in- 
to  the  gulf  of  constructive  treason,  from  which  our  ancestors 
in  another  country  have  long  since  escaped. 

Gracious  God  !  In  the  nineteenth  century,  to  talk  of  con- 
structive treason  !  Is  it  possible  that  in  this  favoured  land — 
this  last  asylum  of  liberty — blest  with  all  that  can  render  a  na- 
tion happy  at  home  and  respected  abroad — this  should  be  law? 
No.  I  stand  up  as  a  man  to  rescue  my  country  from  this  re- 
proach. I  say  there  is  no  colour  for  this  slander  upon  our  jur- 
isprudence.. Had  I  thought  otherwise  I  should  have  asked  for 
mercy — not  for  law.  I  would  have  sent  my  client  to  the  feet  of 
,the  president,  not  have -brought  him,  with  bold  defiance,  to  con- 
front his  accusers,  and  demand  your  verdict.  He  could  have 
had  a  nolle  proscqid.  I  confirmed  him  in  his  resolution  not  to 
ask  it,  by  telling  him  that  he  was  safe  without  it.  Under  these 
tsircurastances  I  may  claim  some  respect  for  my  opinion.  My 
opportunities  for  forming  a  judgment  upon  this  subject,  I  am 
compelled  to  say,  by  the  strange  turn  which  this  cause  has  taken, 
are  superior  to  those  of  the  chief  justice.  I  say  nothing  of  the 
knowledge  which  long  study  and  extensive  practice  enabled  me 
to  bring  to  the  consideration  of  the  case.  I  rely  upon  this ; 
my  opinion  has  not  been  hasti^'f  formed — since  tJis  commence- 
ment of  the  trial.  It  is  the  result  of  a  deliberate  examination  of 
all  the  authorities,  of  a  thorough  investigation  of  the  law  of  trea- 
son in  all  its  forms,  made  at  leisure,  and  under  a  deep  sense  of 
a  fearful  responsibility  of  my  client.  It  depends  upon  me  whe- 
ther he  should  submit  himself  to  your  justice,  or  use  with  the 
chief  magistrate  the  intercession  of  the  grand  jury,  which  could 
not  have  failed  to  have  been  successful.  Tou  are  charged  with 
his  life  and  honour,  because  I  assured  him  that  the  law  was  a 
pledge  for  the  security  of  both.  I  declared  to  him  that  I  would 
stake  mj  own  life  upon  the  safety  of  his  ^  and  I  declare  to  you 
DOW  that  you  have  as  much  power  to  shed  the  blood  of  the  ad- 
vocate as  to  harm  the  client  whom  he  defends. 

If  the  mere  naked  fact  of  delivery  constitute  the  crime  of 
treason,  why  not  hang  the  man  who  goes  under  a  flag  of  truce  to 
return  or  exchange  prisoners  ?  According  to  the  doctrine  of 
the  Chief  Justice,  this  man  is  equally  guilty  with  him  who 
stands  at  the  bar,  if  you  are  forbidden  to  examine  his  mind,  but 
are  ISommanded  by  the  law  to  look  only  to  his  acts.  I  ask  you 
to  consider  this,  in  the  spirit  of  Stone's  case :  that  doctrine,  I 
pledge  myself,  goes  through  every  nerve  and  artery  of  the  law. 
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If  the  doctrine  of  the  Chief  Justice  be  the  law  of  the  laDd,  BALTI* 
every  man  concerned  in  the  deeds  of  blood,  that  were  acted  dur-  MORE, 
ing  our  recent  war,  was  a  murderer.  ^^^'  J814. 

Onr.gallant  soldiers  who  had  repulsed  the  hostile  step  when- 
ever it  trod  upon  our  shores  ;  our  gallant  tars  who  unfurled  our 
flag,  acquired  for  us  a  name  and  rank  upon  the  ocean  which  will 
not  soon  be  obliterated — these  arc  all  liable  to  be  arraigned  at  ^°**"  Hodges, 
this  bar.  These  men  have  carried  dismay  and  death  into  the 
ranks  of  the  foe  ;  blood  calls  for  blood.  You  dare  not  inquire 
into  the  causes  whicli  produced  the  circumstances;  which  attend- 
ed the  motives;  which  prompted  the  deeds  of  carnage.  The  act, 
you  are  told  by  the  Chief  Justice,  and  such  is  the  reasoning  of 
the  attorney  general,  involves  the  intent. 

Gentlemen!  this  desolating  doctrine  would  sweep  us  from 
the  face  of  the  earth.  Even  when  we  deserved  to  be  crowned 
with  laurels,  we  should  be  stretched  on  a  gibbet.  I  tremble  £br 
my  children,  for  my  country,  when  I  reflect  upon  the  conse- 
quences of  these  detestable  tenets  which  reduces  indiscretion 
and  wickedness  to  the  same  level.  Which  of  you  is  there  that  • 
in  somo  unguarded  moment  may  not.  with  honest  motives,  be  im- 
prudent ?  Which  of  you  can  hope  to  pass  through  life  without 
the  imputation  of  crime,  if  your  motives  may  be  separated  from 
your  conduct,  and  guilt  may  be  fastened  upon  your  actions, 
although  the  heart  be  innocent  ? 

Gentlemen  !  so  solemnly,  so  deeply,  so  religiously  do  I  feel 
impressed  with  this  principle,  that  I  know  not  how  to  leave  the 
case  with  you,  although  at  the*  present  moment  it  strikes  my 
mind  in  so  clear  a  light  that  I  know  not  how  to  make  it  more 
clear. 

If  this  damnable  prosecution  should  prevail,  it  would  be  the 
duty  of  the  district  attorney  instantly  to  arraign  Gen.  Bowie, 
one  of  the  witnesses  in  this  case,  than  whom  a  purer  patriot 
never  lived. — Nay,  half  Prince  George's  county  would  come 
within  its  baleful  influence. 

Yet  such  is  the  law  the  Chief  Justice  recommends  to  you. — 
His  associate  does  not  concur  with  him.  In  this  conflict  of 
opinion  I  should  be  entitled  to  your  verdict;  but  I  rest  the  case 
upon  more  exalted  grounds.  I  call  upon  you  as  honourable 
men,  as  you  are  just,  as  you  value  your  liberties,  as  you  prize- 
your  constitution,  to  say — and  to  say  it  promptly,  that  my  client 
is  not  guilty. 

The  jury,  without  hesitating  a^moment,  rendered  a  verdict  of 
Not  GhiUtyy^ 
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y  United  States      ^ 

*  V.  y  Murder. 

George  Travers.  J   - 

Present— Hon.  Joseph  Story. 
Hon.  John  Davis. 

George  Blake,  Esq.,  District  Attorney,  Counsel  for  tlie 
United  States. 

Benjamin  ^hitman^  and  Alexander  Townsendy  Esqrs. 
Counsel  for  the  prisoner. 

\JL  ^h"^  ^a       ^-  '^^  of  America,  District  of  Massachusetts,  ss. 

^^d^ Stives]  At  a  circuit  court  of  the  United  Stales  of  America,  for 
reserving  a  the  first  circuit,  begun  and  held  at  Boston,  wiihiu  and  for 
jurisdiction,  the  Said  district  of  Massachusetts,  on  the  15lh  day  of  Oc- 
in   executing  ^ober,  in  the  year  of  our  Lord,  one  thousand  eight  hundred 

process  with-      .       '  ' 

in,  for  offen-  aud  fourteen. 

ces  committed 

without  such  tract,  the  United  States  have  a  sole  knd  exclusive  jurisdiction  of  crimes 

committed  within  the  tract. 

The  object  of  such  a  reservation  is  to  prevent  the  place  from  becoming  an  asylum,  fisr 
fugitives  from  justice. 

When  the  fact  of  killing  is  proved,  the  law  presumes  it  to  be  founded  in  malice.  All 
circumstances  of  justification,  excuse  or  mitigation,  are  to  be  proved  by  the  prisonei*,  lest 
they  arise  out  of  the  evidence  produced  against  him. 

Where  a  crime  in  itself  capital,  is  endeavoured  to  be  committed,  with  force,  it  islaw* 
ful  to  repel  that  force  by  the  death  of  the  party  making  such  attempt.  The  law  will  not 
"Suffer,  with  impunity,  any  crime  to  be  prevented  by  death,  unless  the  same,  if  committed, 
would  also  be  punished  by  death.  Homicide  in  resisting  an  arrest,  substantially  illegal, 
will,  at  most,  amount  only  to  manslauj^hter. 

Homicide  excusable  and  justifiable.  (See  page  4l>7.) 

A  soldier  who  has  enlisted  in,  and  served  out  his  time  in  the  marine  corps,  but  who 
is  refused  his  discharge,  nevertheless,  while  he  remains  in  the  barracks,  is  subject  to  the 
rules  of  the  establishment,  and  cannot  violate  them,  except  as  to  any  act  or  exertion,  the 
direct  object  of  which  should  be  to  depart  from  the  place. 

And  if  engaged  in  a  brawl  or  quarrel  with  others,  he  may  be  restrained  by  force,  and 
put«inder  confinement  by  the  officers :  and  if  the  officers  advancing  to  him  for  the  pur- 
pose of  arrest,  he  fires  off  a  gun,  whith  he  had  previously  in  his  hand,  and  which  he  had 
loaded,  declaring  he  would  kill  any  person  that  approached  him,,  and  kills  a  per- 
son, it  is  murder.  Even  had  the  gun  went  off  by  accident,  it  would  have  been  man- 
slaughter—the  act  being  unlawful.  . 

,  /       *  f  , 


♦  * 


/ ". '/ 


RBl>ORT&  Oi^  CRIMINAL   LA'«7  CASES. 


491 


U.  States 
Traveps. 


The  jurors  of  the  United  Slates  of  America,  wiihiii  and  BOSTON, 
for  the  said  district  of  Massachusetts,  upon  their  oaths, 
do  present,  that  George  Travers,  late  of  Charlestown,  in 
the  county  of  Middlesex,  in  -the  said  District  of  Massa- 
chtuetts,  labourer ;  not  having  the  fear  of  God  before 
his  eyes,  but  being  moved  and  seduced  by  the  instigation 
of  the  devil,  on  the  27th  day  of  November,  in  the  year  of  • 
our  Lord  one  thousand  eight  hundred  and  fourteen,  with 
force  and  arms  at  Charlestown  aforesaid,  in  the  county 
of  Middlesex,  in  the  District  of  Massachusetts  aforesaid, 
and  in  a  certain  place,  commonly  called  the  navy  yird  ;  ^ 
situated  in  Charlestown  aforesaid,  which  said  certain 
place  then  was,  ever  since  hath  been,  and  yet  is  a  place 
under  the  sole  and  exclusive  jurisdiction  of  the  United 
States  of  America ;  in  and  upon  James  McKim,  in  the 
peace  of  God,  and  of  the  said  Uni4ed  States,  then  and 
there  being,  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  make  an  assault;,  and  that  the  said  George 
Travers,  a  certain  musket  of  the  value  of  five  dollars, 
then  and  there  loaded  and  charged  with  gunpowder,  and 
one  leaden  bullet;  which  musket  he  the  said  George 
Travers,  in  both  his  hands,  then  and  there  had  and  held 
to,  against,  and  upon  the  said  James  McKim,  then  and 
there  feloniously,  wilfully,  and  of  bis  malice  afore- 
thought, did  shoot  and  discharge";  and  that  the  said 
Gieorge  Travers,  with  the  leaden  bullet  aforesaid,  out  of 
ihe  musket  then  and  there  by  force  ^f  the  gunpowder, 
shot,  and  sent  forth  as  aforesaid,  the  aforesaid  James 
McKim,  near  the  pit  o£  the  stomach  of  him  the  said  James 
McKim ;  and  there  with  the  leaden  bullet  aforesaid,  out 
of  the  musket  aforesaid,  by  the  said  George  Travers,  so 
as  aforesaid,  shot,  discharged,  and  sent  forth  feloniously, 
wilfully,  and  of  his  malice  aforethought,  did  strike,  pene- 
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trate  and  wound  ;  giving  to  the  said  James  McKim,  theD 
and  thero  with  the  leaden  bullet  aforesaid,  so  as  afore- 
said, shot,  discharged  and  sent  forth,  out  of  the  musket 
^  aforesaid,  by  the  said  George  Travers,  in  and  upon  the 
said  breast  of  him  the  said  James  McKira,  near  the  pit 
of  the  stomach,  of  him  the  said  James  McKim,  one  mor- 
tal wound,  of  the  depth  of  eight  iilthes,  and  of  the 
breadth  of  half  an  inch  ;  of  which  said  mortal  wound  the 
aforesaid  James  McKim  then  and  there  instantly  died : 
and  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  s.ay  that  the  said  George  Travers,  the  said  James 
McKim  then  and  there  in  manner  and  form  aforesaid, 
feloniously,  wilfully  and  of  his  malice  aforethought,  did 
kill  and  murder,  against  the  peace  and  dignity  of  the 
United  States  of  America,  and  against  the  form  of  the  act 
of  Congress  of  the  United  States,  in  such  case  made  and 
provided. 

HENRY  HOMES,  Foreman. 

GEORGE  BLAKE,  District  Attorney. 

The  facts  of  the  case  appeared  by  the  evidence  as  fol- 
lows :  On  th§  evening  of  the  27th  November,  at  abdtit 
an  half  or  three  quarters  of  an  hour  antecedent  to  the  fa- 
tal eyent,  the  prisoner,  who  had  been  a  marine  in  the  ser- 
vice of  the  United  States,  but  whose  term  of  service 
had  a  short  time  previously  expired,  was,  with 
several  of  his  comrades,  engaged  in  t!ie  sport  of 
casting  snow  balls  at  each  other,  in  the  Navy  Yard  at 
«Charlestown.  In  the  course  of  this  recreation,  a  person  by 
the  name  of  Stocker  accused  the  prisoner  of  having  un* 
fairly  concealed  a  brick-bat  in  a  ball  of  snow  which  he 
had  thrown  at  him.  The  prisoner  denied  the  charge. 
A  tumult  arose — several  blows  were  exchanged  between 
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the  prisoner  and  Stocker :  others  of  the  party  were  sooi;i 
involved  in  the  affray,  and  a  considerable  conflict  ensued. 
Notice  of  the  affray  was  soon  conriniunicated  to  the  prin- 
cipal  oflicer  of  the  guard.     A  quarterly  sergeant  appear- 
ed, and  ordered  the  wranglers  to  desist,  and  threatened 
to  make  knowp  the  circumstance  to  the  orderly  sergeant. 
High  words  and  blows  were  still  continued,  whereupon 
the  sergeant  immediately  called  at  the  room  where  the 
quarrel  was  going  on,  and  ordered  the  principal   persons 
who  had  been  engaged  in  it  to  the  guard  house.     Stock- 
er, and   a   person   by   the  name   of  Livre,   obeyed  the' 
order     without   ^jesitance ;    but    the     prisojier.   remain- 
ed behind   under  a  pretext  that  he   wanted   to  take  a 
blanket   and  some  clothes  from  his  bunk  :  while  the  ser- 
geant, with  Stocker  and  Livre,  were 'gone  to   the  guard 
house,  a  few  paces  only  from  the  apartment,  in  which 
the  quarrel  had  originated,  the  prisoner  was  heard  to  de- 
clare, and  several  times  to  repeat  the  declaration,  that  he 
would   not  be  taken   alive  to  the  guard  house ;  that  he 
would  be  the  death  of  any  man  who  should  attempt  to 
force  him  thilhcr ;  and   immediately  retired  to  a  corner 
of  the   room,  where  a  number  of  unloaded   muskets  had 
been  left  in   the  racks,  and  taking   from  a  cartridge  box, 
hanging  above,  two  cartridges,  he  put  one  of  them  into 
a  musket,  and  propelled  it  down  by  striking  the  breech  of 
the  gun  forcibly  upon  the  hearth — wiib   the  other  car- 
tridge, after  biting  off  the  end,  he  deliberately  primed  the 
gun,  and  brandishing  it  about  the  room,  declared  repeat- 
edly that  he  would  kill  the  first  man  who  should  approach 
him.     While  the  prisoner  was  in  this  situation,  and  with- 
in five  or  six  minutes  after,  Stocker  and  Livre  were  sent 
to  the   guard   house;  the  orderly   sergeant  McKim   atid 
Hasey,    accompanied   by    sergeant    Geary,   entered   the 
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room:  the  prisoner  instantly' accosted  them,  directing 
!iis  nrK^k'j  I  towards  the  door  by  which  they  entered,  and 
saying,  sergeant  McKim,  stand  off;  if  yon  approach  me  I 
will  take  your  life.  Geary,  with  his  sword,  parried  the 
gm  as  it  was  pointed  at  him,  and  it  was  then  directed 
towards  McKim,  who,  being  unarmed,  endeavoured  to 
parry  it  with  his  hand.  At  thia  moment  the  prisoner, 
being  nearly  in  contact  with  the  wall  behind  him,  drew 
back  the  musket  a  few  inches ;  and  pushing  forward 
again  towards,  and  within  an  half  foot  of  McKim's  breast, 
discharged  the  piece,  and  thereby  instantly  destroyed  the 
livesof  McKim  and  Hasey.  ^ 

The  .question  was,  whether  this  was  murder  or  not 

DaviSy  J.  Gentlemen  of  the  jury — The  time  whioh  has  been 
occupied  in  this  trial  has  not  only  given  opportunity  to  have 
fully  presented  to  you  all  the  facts  and  principles  which  have  a 
bearing  on  the  subject  upon  whioh  you  are  to  decide,  but  must, 
also,  have  had  a  beneficial  tendency  to  produce  that  state  of 
mind  Vfhibh  it  is  desirable  should  be  possessed  by  those  who  have 
im  agency  in  the  administration  of  justice. 

The  eyidenoe,  whioh  you  have  heard,  discloses  a  transaction 
cf  a  nature  to  excite  great  emotion.  This  ought  not  to  be 
wholly  suppressed,  but  may  require  regulation  and  discipline, 
fizoitement  and  indifference  are  both  to  be  avoided.  There 
is  a  just  interest  in  the  melancholy  subject,  which  all  should 
feel ;  but  a  correct  discharge  of  your  duty  requires  a  mental  ex- 
icrcise,  attention  and  discrimination,  for  which  calmness  and 
composure  are  obviously  requisite. 

A  question  has  been  made,  by  the  learned  Counsel  for  prisoner, 
as  to  tha  jurisdiction  of  the  Court.  This  is,  in  its  nature,  a 
preliminary  Question ;  for  if  the  court  have  not  jurisdiction  of 
the  offence  alleged  in  the  indictment,  it  would  be  superfluous  to 
proceed  in  the  inquiry  relative  to  the  guilt  or  innocence  of  the 
prisoner.  The  objection  rests  on  thc^  terms  of  cession*,  by  the 
Commonwealth  to  the  United  States,  of  the  ground  occupied  for 
a  Navy  Yard.  The  act  authorising  the  purchase  of  the  tract  of 
land  in  question,  limited  the  quantity  to  65  acres,  and  preserved 
a  concurrent  jurisdiction  with  the  United  States — so  far  as 
that  all  civil,  and  such  criminal  processes  as  may  issue  under  the 
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aathority  of  this  Commonwealth  against  any  persons  charged 
With  crimes  committed  without  the  same  tract  of  land,  may  be 
executed  therein.  The  GoYernment  has  been  called  upon  to 
prove  a  purchase,  corresponding  to  the  terms  of  the  consent, 
on  the  part  of  the  Commonwealth.  The  occupation  of  the  place, 
by  the  United  States,  for  many  years  past,  is  of  public  notoriety ; 
but  the  deeds  of  conveyance  have  also  been  produced  ;  and  to 
remove  any  uncertainty,  as  to  the  quantity  of  land,  you  have 
had  the  testimony  of  the  Surveyor,  Mr.  Tufts,  who  was  employed 
on  the  occasion,  testifies,  that  the  whole  quantity  purchased  by 
the  United  State.s  was  somewhat  less  than  forty  acres.  If  thfr 
evidence  should  render  this  objection  untenable,  it  is  farther 
contended,  that  the  reservation  made  by  the  Commonwealth 
doee  not  leave  that  sole  and  exclusive  jurisdiction  in  the  place, 
which  the  law  of  Congress,  relative  to  criminal  offences,  re- 
quires, in  order  to  give  this  court  legal  cognizance  of  the  of^ 
fence  charged  in  the  indictment.  The  'object  of  the  condition, 
annexed  to  the  cession,  is  obvious.  It  was  to  prevent  the  place  ^ 
from  becoming  an  asylum  for  fugitives  from  justice.  By  a  late  " 
decision  in  the  Supreme  Court  of  Massachusetts,  it  is  determined[ 
that  officers,  proceeding  to  take  the  benefit  of  the  provision  act 
under  the  authority  of  the  United  States,  and  that  offenoesr 
committed  in  a  territory  oeded  with  such  reservation,  are  not 
punishable  by  the  Courts  of  the  Commonwealth.*  I  am  satis^ 
Bed  that  this  Court  has  jurisdiction  upon  the  alleged  offence,  and 
that  you  should  disregard  the  objection.  This  being  a  mere 
question  of  law,  it  is  proper  that  you  should  be  governed,  in  re- 
lation to  it,  by  the  opinion  of  the  Court.  If  the  direction  should 
be  erroneous,  any  verdict,  which  you  may  render,  will  not  l)e 
conclusive  i^ainst  the  prisoner  in  regard  to  this  objection.  It 
may  again  be  brought  directly  before  the  court,  and  sustain  a 
more  thorough  investigation. 

I  proceed  to  the  other  points  presented  in  the  examinationr 
and  argument.  The  testimony  of  the  witnesses  has  been  very 
distinct  and  deliberate.  There  is  little  complexity  in  the  story^ 
and  the  facts  are  of  a  nature  to  be  deeply  impressed  upon  the 
memory.  I  shall  not  undertake  to  recapitulate  the  testimony,, 
but  shall  state  the  principles  by  which  you  are  to  be  guided 
and  governed.  In  doing  this,  there  must,  necessarily,  be  occa- 
sional reference  to  what  may  be  considered  as  proved  ;  but  you 
will  recollect,  that  in  respect  to  the  evidence,  you  are  the  sole 
and  exclusive  judges. 


BOSTON, 
Dec.  1814. 
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Yoa  are  first  to  be  satisfied  of  the  fact  of  killing,  and  are  to 
inquire,  whether  the  deceased  came  to  his  death  by  the  instru- 
mentality of  the  prisoner.  To  this  point  you  have  the  evidcnee 
of  several  of  the  associates  of  the  accused,  and  of  sergeant  Geary, 
who  testify  as  to  the  loading  of  the  gun  by  the  prisoner,  the 
manner  of  its  discharge,  and  the  fatal  efiect.  You  have,  also^ 
the  testimony  of  Dr.  Bartlet,  who  was  immediately  called,  who 
found  McKim  lying  dead,  on  the  spot  where  he  fell ;  the  body, 
he  says,  was  perforated,  in  the  direction  of  the  lungs;  the 
wound  was,  in  his  opinion,  a  gunshot  wound ;  and,  he  has  no 
doubt,  was  the  cause  of  his  death. 

Whenever  the  fact  of  killing  is  proved,  the  law  presumes  it  to 
be  founded  in  malice,  until  the  contrary  appear ;  and,  of  course, 
all  circumstances  relied  on  in  justification,  excuse,  or  mitigation 
are  to  be  satisfactorily  proved  by  the  prisoner,  unless  they  arise 
out  of  the  evidence  produced  against  him.  It  is  contended, 
that  there,  are  circumstances  of  such  description  in   this  casa 

'^  You  have  heard  them  urged,  and  argued,  and  replied  to  with 
much  ability.  To  enable  you  to  form  a  correct  judgment  of 
the  transaction,  and  to  determine  its  proper  character,  it  will 
be  necessary  that  you  should  carefully  compare  the  evidence 
with  the  rules  and  principles  of  law  relative  to  homicide.  This 
may  present  difficultieB,  but,  it  may  be  presumed,  not  insur- 
mountable. You  are,  indeed,  in  a  situation,  in  which  it  is  most 
important  that  you  should  think  and  reason  with  precision. — 
Popular,  or  even  philosophical  ideas  on  the  subject,  which  the 
law  has  not  sanctioned,  or  which  are  incompatible  with  its  re- 
quirements, should  not  be  allowed  to  prevail.  You  are  to  at- 
tend to  legal  language,  and  to  adopb  it  in  yiegal  sense.  This, 
however,  will  not  be  found  repugnant  to  the  dictates  of  a  plain 
understanding,  considerably  exercised;  and  our  law  of  homicide, 
rightly  understood,  will,  I  trust,  be  approved  by  every  intelli- 
gent person,  as  founded  on  a  just  survey  of  the  principles  of 

•  human  nature,  punishing  malignant  violence  or  culpable  negli- 
gence, and  yet  reasonably  accommodated  to  cases  of  necessity, 
and  accident,  and  various  exigencies  incident  to  social  inter- 
course. Of  homicide,  or  the  killing  of  any  human  creature, 
there  are  two  grand  divisions — that  which  is  felonious,  and  that 
which  is  not  felonious. 

Homicide,  not  felonious,  is  cither  justifiable  or  excusable.  It 
is. convenient,  in  considering  the  subject,  to  regard  this  subdi- 
vision ;  though  now,  the  legal  result  to  the  party  on  trial  is  the 
same,  whether  the  homicide  be  justifiable  or  excusable.  In  ei- 
ther case  he  is  to  be  acquitted. 


\ 


v 
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\d  to  the  higher  grades  of  justifiable  homicide,  a  kill-     BOSTON, 
-aand,  or  requirement  of  law,  as  iu  the  execution  of    ^^^-  l®'** 
•jr  in  advancement  of  public  justice,  or  in  the  en-     v^'N/'-'^/ 
^rrests,  whore  the  officer  is  resisted,  it  is  not  ne-  United  Staus 
'arly  to  remark  in  this  case.   'The  defence  is  not  ▼■ 

•ound.  Traveri. 

-)  justifiable  in   self-defence,  and  is  permitted 

one  who  manifestly  intends  and  endeayoufiB 

*)rise,  to  commit  a  known  felony  on   the 

or  property    of  the  party   killing.       Thus,  ^  ' 

^^  v^inmit  a  robbery,  murder,  or  burglary  may  be 

,Tith  force  ;  and  if,  in  the  conflict,  the  invaded  pep- 

.  suould  happen  to  kill  the  assailant,  such  killing  is  justifia- 
ble. So  also  it  is  in  defence  of  chastity.  But  it  is  not  every 
manner  of  force,  though  wrongful,  which  will  justify  killing. 
The  rule  is,  that  where  a  crime,  in  itself  capital,  is  endeavour- 
ed to  be  committed  with  force,  it  is  lawful  to  repel  that  force 
by  the  death  of  the  party  making  such  attempt ;  and  that  the 
law  will  not  suflFer,  with  impunity,  any  crime  to  be  prevented  by 
death,  unless  the  same,  if  committed,  would  also  be  punished 
with  death. 

You  will  compare  the  evidence  with  this  criterion.  From 
the  several  witnesses  who  were  present,  you  learn  the  de- 
clared purpose  of  the  interference  by  the  deceased,  accom- 
panied by  sergeant  Geary.  You  have  it  also  from  sergeant 
Geary  himself.  If  you  should  be  satisfied  that  the  only  obr 
joct  on  their  part  was  to  quell  a  broil  in  the  barrack,  that  no 
felony  was  theatened  or  contemplated,  and  that  the  only  injury 
or  inconvenience  intended,  or  which  could,  under  the  circum- 
stances, be  apprehended  by  the  prisoner,  was  arrest  and  con-: 
finement,  then  H  is  certain  that  the  killing  for  such  cause,  or  to 
prevent  such  a  consequence,  is  not,  in  contemplation  of  law,  ja»- 
tifiable. 

Excusable  homicide  is  that  which  occurs  by  misadventure,  ov 
in  self-defence,  under  particular  circumstances,  distinguishing 
it  from  justifiable  homicide  from  a  similar  motive. 

Homicide  by  misadventure  is,  where  a  person  doing  a  law- 
ful act,  without  any  intention  of  hurt,  unfortunately  kills  an- 
other. The  instance  often  mentioned  in  our  booksj,  that  of  the 
head  of  a  hatchet  flyini^  off.  when  a  man  is  at  work  with  it,  and 
killing  a  bystander,  is  slifficient  to  illustrate  the  principle. 
Cases  of  this  sort,  unfortunately,  are  not  of  unfrequent  occur- 
retoce.  Where  the  act  is  lawful,  and  the  effect  is  merely  acci- 
dental, tht>  pairty  in  some  measure  instrumental  of  the  death,  i« 
held  excusable,  and  is  rather  an  object  of  compassion  than  of 
punishment. 
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BOSTON,  The  homicide  in  self-defenoey  which  ia  conaidoped,  in  law,  as 
Deo.  1814.  excusable,  rather  than  justifiable  is,  that  whereby  a  man  may 
%^^w^'  protect  himself  from  an  assault,  in  the  course  of  a  sudden  oasuiil 
Uaii«d  States  affray  or  quarrel,  by  killing  him  who  assaults  him.  In  audi 
▼•  case  the  law,  howcTcr,  requires  of  the  party  to  have  quitted  the 

Trwrers.  combat  before  a  mortal  wound  shall  have  been  given,  to  re- 
treat, as  far  as  he  oan  with  safety,  and  at  last,  to  kUl  from  mere 
argent  necessity,  for  the  preservation  of  life,  or  to  avoid  enor- 
mous bodily  harm. 

From  the  essential  characteristics  of  excusable  homioidei  it 
will  appear  that  if  you  should,  as  before  mentioned,  find  from 
the  evidence,  thi^t  the  prisoner  could  reaaonably  apprehend, 
from  the  deceased,  nothing  more  than  arrest  and  confinement, 
then  the  killing,  under  such  circumstances,  cannot  be  ooosid- 
ered  as  excusable  homicide.  It  cannot  be  excusable  by  misad- 
venture ;  for  there  it  is  essential  that  the  party  killing  should 
be  in  the  exercise  of  a  lawful  act.  It  cannot  be  held  exonsa- 
ble  in  self  defence,  because,  if  such  be  the  evidence,  of  which 
you  are  the  judges,  there  was,  of  course,  no  danger  of  the  pri^ 
oner's  life,  or  of  such  enormous  bodily  harm  as  would  render  the 
killing  excusable. 

It  is  contended  for  the  prisoner,  that  the  discharge  of  the 
musket  was  accidental.  That  there  is  no  evidence,  or  not  sufl- 
cient  evidence  of  a  voluntary  act  of  the  prisoner  to  effect  it ;  but 
that  the  look  was  sprung,  either  by  the  blow  from  sergeant 
Geary's  cutlass,  or  from  the  grasp  of  the  gun  by  the  deceased, 
the  instant  before  it  was  discharged. 

In  regard  to  this  point,  you  will  consider  the  evidence,  and 
settle,  in  your  own  minds,  the  question  whether  /rom  the  whole 
conduct  of  the  prisoner,  relative  to  the  death  of  McKim,  you 
can  and  must  infer  that  be  actually  discharged  the  gun  whidi 
he  had  loaded  and  levelled  with  a  deadly  or  dangerous  direc- 
tion. 

Mitchell,  to  whom  the  gun  belonged,  says  that  the  spring 
of  the  lock  is  a  stiff  one.  The  same  remark  is  Quade  by  ser- 
geant Geary,  who  examined  the  gun  in  your  presence.  Ton 
have  also  seen  the  gun  stock  and  grasped,  in  representation 
of  what  took  place  on  that  melancholy  evening  when  Mr.  McKim 
fell.  If  you  should  think  it  necessary,  you  may  pursue  this 
examination  farther  by  an  examination  of  the  piece,  and  on  the 
whole  evidence  on  this  head,  will  come  to  a  conclusion,  as 
to  the  probability  of  the  supposition  advanced  on  the  part  of 
the  prisoner.  But  I  must  here  observe,  that  if  you  should 
embrace  the  explanation,  which  has  been  offered  for  the 
prisoner,  in  this  particular,  you  will  then  have  to  consider 
Its  legal  applicability.      Such  explanation,  if  admitted,  oan- 
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net  ATail  to  ohanioievise  the  caaa  as  ezousable,  by  nUsadven-    BOSTON, 
tare,  unless  all  the  oondaot  of  the  prisoner,  eonneeted  with    l^^c.   1814. 
the  supposed  accidental  act  of  the  discharge  of  the  gun,  were     ^^^v^^ 
lawfoL     Now,  if  it  was  lawful  to  kill  for  avoiding  or  repelling  United  StatM 
the  purposes  for  which  the  officers  interposed,  it  would  also  ▼. 

be  unlawful  to  load  the  gun,  and  to  wield  and  point  it  in  a  Travvn. 
dangerous  direction,  from  which  death  or  some  serious  mis- 
ohief  would  be  likely  to  ensue.  If  such  appear  to  be  the  eon- 
duct  and  views  of  the  prisoner  on  that  occasion,  he  cannot  be 
considered  as  in  the  exercise  of  a  lawful  act,  and  though  the 
disoharge  of  the  gun  in  sucfi  case  be  admitted  or  proved  to  have 
been  done  without  the  actual  drawing  of  the  trigger  by  the  pri- 
soner,  still  the  proceeding  could  not  be  referredto  the  head  of 
iiomioide  by  misadventure,  on  account  of  the  unlawful  acts jvhioh 
were  concomitant. 

Brin^g  the  evidence  to  the  test  of  these  principles,  if  you  do 
not  find  the  act  done  by  the  prisoner  justified  by  the  command 
or  permission  of  law,  or  excused  on  account  of  accident  or  self 
j[«eservation,  it  must,  of  course,  fall  under  the  remaining  divis* 
ion  of  homicide,  and  he  considered  as  felonious. 

Felonious  homicide,  which  is  defined  to  be  the  killinff  of  any  3^  felonioui. 
human  being,  without  justification  or  excuse,  is  divisible  into 
manslaughter  and  murder. 

Manslaughter  is  the  unlawful  killing  of  another  without  mal- 
ice express  or  implied,  and  it  may  be  either  voluntarily  upon  a 
sudden  heat,  or  involuntarily,  but  m  the  commission  of  some  un- 
lawful act. 

I  shall  not  undertake,  on  this  occasion,  to  specify  the  various 
instances  of  manslaughter ;  such  as  should  have  no  relation  to 
the  case  on  trial,  might  only  tend  to  perplex  and  embarrass  you 
in  your  inquirioSv  Those  grounds  of  defence,  which  hteve  been 
relied  on,  as  bringing  the  offence  within  this  description  of  hom- 
icide, will  be  considered.  First,  it  is  alleged,  that  the  killing  of  . 
the  deceased,  was  in  resistance  of  an  unlawful  arrest.  Homi- 
cide in  resisting  an  arrest  substantially  illegal,  will,  at  most, 
amouat  only  to  manslaughter.  To  pudge  of  the  validity  of^this' 
defence,  we  must  consider  the  situation  of  the  prisoner,  and  the 
circumstances  under  which  he  acted. 

According  to  the  testimony  of  Capt.  Anderson,  the  pris- 
oner had  been  five  years  a  soldier  in  the  marine  corps,  in 
the  service  of  the  United  States.  The  term  of  his  engage-' 
ment  expired  on  the  22d  of  September  last,  about  two  months 
before  the  transaction  for  which  he  is  on  trial.  He  had  re- 
peatedly applied  to  his  commander  for  his  discharge,  but 
could  not  obtain  it.     For  a  time  the  reason  assigned  was,  that 
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BOSt'ON,     gome  necessary  dooament  had  not  been  received  from  Wasli- 

Dec.  1814.     iogton.     Afterward,  and  before  the  nnhappy  occurrence  refer- 

^J^^^^^-'     red  to,  that  document  was  received.     Still  the  discharge  was 

United  States  delayed.     Under  these  circumstances,  the  situation  of  the  pris- 

▼•  onef  seems  to  have  been  equivocal,  and,  in  a  degree,  irritating. 

'^"'•^•"'      Oapt.   Anderson   says,  that  he  considered  him  as  a  volunteer 

waiting  for  his  discharge,  entitled  to  pay  and  rations  ;  and  that 

he  was  occasionally  called  upon  to  do  duty.     I  do  not  recollect 

Whether  he  was  considered  as  compelled  to  perform  military 

duty  ;  but  it  appears  that  he  was  C^sidered  liable  to  military 

discipline,  and  had  been  confined,  since  his  time  expired,  for 

some  allege*d  misbehaviour. 

From  want  of  sufficient  information  relative  to  military  ques^ 
iions,  I  may  have  some  misconceptions  on  this  subject.  Cap« 
tain  Anderson  observes,  that  he  did  not  consider  the  prisoner 
at  liberty  to  depart  from  the  station,  under  these  circumstances, 
Without  leave.  But  I  should  apprehend  that  in  this  he  is  not 
correct.  The  prisoner  might  have  been  exposed  to  some  in- 
convenience, suspicion,  or  loss  of  other  employment,  if  he  had 
depai^ted  without  the  usual  certificate ;  and  this  consideration, 
probably,  induced  him  to  remain,  though  with  reluctanoe,  and 
as  appears,  with  resentment.  It  is  to  be  regretted,  that  he  met 
with  this  embarrassment,  and  that  a  soldier,  whose  term  of  serv- 
iee  was  accomplished,  should  be  thus  retained  in  a  situation  so 
questionable  and  tending  to  ereate  difficulties  and  disgust.  In 
justice  to  Capt.  Anderson,  it  is  proper  to  suggest  a  circumstance, 
from  which  it  may  be  iniferred,  that  he  was  Dot  influenced  by 
any  unkind  or  injurious  motive  in  his  proceedings.  Though 
dissatisfied  with  the  prisoner's  deportment  in  several  instances,  it 
was  his  intention,  he  says,  to  aid  him  in  an  application  for  a  pen- 
sion, on  account  of  some  disabilty  indtrred  in  flic  service.  This 
intention,  it  appears,  he  had  communicated  to  the  prisoner.  Not- 
withstanding the  peculiarity  of  the  prisoner's  situation  at  the 
Navy  Yard,  and  admitting  that  his  residence  there  was,  in  a  de- 
gree, involuntary,  or  that  he  was  an  injured  man,  still,  yhile 
thus  remaining,  he  was  subject  to  certain  obligations  incident  to 
his  situation,  and  he  certainly  was  not  at  liberty  to  commit  acts 
of  disorder  and  violence  with  impunity.  His  attempts  or  efforts 
to  leave  the  place,  if  efforts  were  necessary,  must,  I  think,  be  al- 
lowable. If  resisted  or  opposed  in  such  attempts,  and  violence, 
or  even  death  had  ensued  in  conscquenco,  it  is  not  nece.'isary 
now  to  say  how  such  an  occurrence  would  have  been  consider- 
ed. I  would  ^lope  that  no  officer  would  have  the  temerity  to 
try  the  experiment.  But  yon  will  judge,  gentlemen,  from  the 
evidence,  whether  the  transactions  of  the  evening,  which  ter» 
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iainated  in  ihe  unhappy  death  of  sergeant  MoKim,  had  any    BOSTON, 
reference  to  such  attempt  to  assert  and  regain  his  liberty  by  the    ^^^   l^^^* 
prisoner,  or  whether   they  did  not  merely  relate  to  a  quarrel    "v-^'Mr^ta/ 
or  affray,  in  which  he  had  participated.     The  duties  of  tne  ser-  Uaii»d  Siate# 
geants,  and  particularly  the  orderly  sergeant,  and  of  this  de-     •    ▼• 
Bcription  was  the  deceased,  have  been  stated  to  you.     It  will,      Tiaveni* 
I  presume,  bo  admitted,  certainly  it  has  not  been  disputed,  that 
the  sergeants  might  and  ought  to  interpose  in  the  manner  and 
to  the  e&tent  which  they  did,  in  reference  to  men  belonging  to 
the  corps,  upon  the  occurrence  of  a  violent  affray.     Was   the 
prisoner,  as  iie  was  then  situated,  also  subject  to  such  interpd' 

'sition  or  restraint?  In  my  opinion  he  was,  while  thus  remain- 
ing in  the  barracks,  subject  to  the  necessary  rules  of  the  estab- 
lishment for  the  preservation  of  peace  and  order.  He  cannot, 
though  he  should  be  considered  as  an  injured  man,  violate  those 
rnles,  always  excepting,  as  before  mentioned,  any  act  or  exertion, 
the  direct  object  of  which  should  be  |o  depart  fk'om  the  place. 
There  are  offences  which  no  one  would  say  he  could  commit  and 
not  be  subject  to  restraint,  such  for  instance,  as  setting  to  the 
magazine,  or  attempting  to  excite  mutiny  among  the  troops. 
The  same  may  be  said  of  a  seaman,  who  may  not  hare  reeeired 
his  pay  and  discharge  according  to  contract.  He  may  not  be 
liable  to  duty,  thoagh  continued  in  the  ship,  but  there  are 
crimes  and  disorders  essential  to  be  prevented  which  he  could 
not  commit  with  impunity,  and  immediate  safety  and  security 
of  life  and  property  might  require  that  he  should  be  subjeoted 

^  to  discipline  and  restraint.  If  a  mere  visiter  had  been  in  the 
barracks  on^that  evening,  with  or  without  permission,  and  had 
been  concerned  in  the  affray,  ho  #ould,  in  my  opinion,  have  been 
liable  to  be  put  under  gaard  ^  and  if  you  should  be  satisfied, 
from  the  evidence,  that  the  prisoner  was,  on  that  evening,  eii' 
gaged  in  a  brawl,  quarrel,  or  affray,  it  was,  in  my  opinion,  the  . . 
right  and  duty  of  the  sergeant  to  interpose  and  quell  such  dia* 
orders,  and  to  subject  to  usual  military  restraint  all  who  were 
concerned  in  it,  including  the  prisoner. 

Y^ur  attention  is  called,  by  the  Attorney  for  the  govern^ 
ment,  to  some  special  reasons  for  securing  the  prisoner;  from 
the  circumstances  testified  relative  to  the  bayonet  with  Which 
he  armed  himself  in  the  affray,  and  the  information  communica- 
ted by  the  boy  to  sergeant  Todd,  that  the  prisoner  had  loaded 
a  gun. 

It  is  farther  urged,  that  there  was  an  assault  on  the  pris* 
oner,  referring  to  the  manner  of  sergeant  Geary's  approach^ 
and  his  striking,  with  his  cutlass,  the  gun  with  which  the 
prisoner  was  armed,  and  in  the  same  connexion,  yoar  atteii* 


▼. 
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BOSTON,     tkm  i9  tfftUed  to  the  langoage  used  by  wiynt  Qeary  to  th# 

D«<s.  1814.     priaoBer.  , 

^"T"^^^*^  AocordiDg  to  the  testimony  of  John  Bassell,  who  reports  the 
^***t,  ******  language  of  the  deceased  as  he  approached  the  prisoner,  it  would 
appear  to  have  been  sufficiently  mild.  Sergeant  Geary's  ex- 
pressions were  more  harsh,  and,  if  words  could  be  of  an^  ma- 
terial import  in  the  case,  your  attention  might  properly  be 
employed  in  deciding  what  language  or  mode  of  address  was' 
best  suited  to  the  occasion,  and  whether  the  manner  in  which 
sergeant  Qeary  accosted  the  prisoner  was  or  was  not  adapted 
to  make  the  desired  impression  and  induce  his  submission,  ^nt 
the  rule  of  law  is,  that  mere .  words,  though  reproachful,  are 
no  defence  in  case  of  homicide,  and  will  not  alone  constitute  a 
provocation  sufficient  to  free  the  party  killing  from  the  guilt  of 
murder. 

Where  a  man,  in  the  lawful  pursuit  of  his  busineas,  ia  as- 
saolted,  and  kills  the  assailant,  it  may  be  manslaughter  or  jus- 
ti£abla  homicide,  according  to  the  weapon  used  in  the  assault,  or 
the  danger  to  be  apprehended ;  but  a  rightful  application  of 
force,  against  the  party  killing,  can  never  be  considered  as  an 
aaaaalt  If  sergeants  Geary  and  MoKim  might  rightfully  in- 
terfere, iinder  the  circumstances  proved,  to  disarm  and  to  ro' 
strain  the  prisoner,  then  the  sudden  and  forcible  stroke,  by 
which  sergeant  Geary  directed  the  guxv  from  its  dangerous  aim 
at  his  body,  cannot  be  viewed  as  an  assault,  but  as  a  necessary 
oj^eration  for  his  own  defence  and  protection.  Of  the  legality 
and  propriety  of  those  officers'  proceedings,  I  hav^ already  re- 
marked, and  shall  not  enlarge  on  that  subject. 

If  the  gun  was  discharged  by  means  of  the  stroke  given  by 
sergeant  Geary,  and  in  the  instant  of  the  change  in  its  direc- 
tion by  force  of  the  blow,  the  consequent  death  of  sergeant 
McKim  by  its  discharge,  would  on  such  supposition  be  an  in- 
voluntary act  on  the  part  of  the  prisoner,  but  would  not  change 
the  character  of  the  offence,  if  the  prisoner  were  in  the  ex- 
ercise of  an  unlawful  act.  If  the  offence  would  have  l^een 
murder  or  manslaughter,  supposing  sergeant  Geary  to  have 
been  killed,  it  would  be  the  same  in  regard  to  the  death  of  Mc- 
Kim. 

The  agency  of  the  deceased,  in  producing  the  effect,  by 
grasping  the  gun,  or  the  stroke  given  by  sergeant  Geary,  can 
make  no  difference,  provided  those  officers  are  to  be  consid- 
ered as  lawfully  employed  on  that  occasion,  and  the  prisoner 
in  the  exercise  of  an  unlawful  act.  If  a  man,  liable  to  arrest, 
should  arm  himself  with  a  hair  spring  pistol  to  resist  an  offi- 
cer, ihaving  a  right  to  make  the  arrest,  and  such  officer  should 
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be  kilkd  in  Ihe  aUempt,  by  the  discharge  of  the  pistQl,  at  the     BOQTOff, 
moment  of  contact,  it  would  be  no  defence  to  9aj  that  hw  ae-     I>ec»  1314. 
eess  to  the  fatal  instramenthad  prodaeed  his  death.     And  when     x^>^^' 
an  involuntary  killing -happens  in  consequence  of  an  unlawful  United  States 
act,  it  will  be  either  muraer  or  manslaughter,  according  to  the  ▼• 

nature  of  the  act  which  occasioned  it.     If  it  be  in  the  proseou'^     Tnnwm, 
tion  of  a  felonious  intent,  or  if  in  its  couBequenoes  it  natural)^ 
tended  to  bloodshed,  it  will  be  murder,  but  if  no  more  was  in-    * 
tended  than  a  mere  civil  trespass,  it^  will  only  amount  to  man- 
alaughter.- 

The  remaining  ground  of  defence  under  this  head  is,  that  the 
killing  was  upon  a  sudden  affray  and  in  heat  of  blood,  and  thus 
reducible  to  manslaughter. 

If  upon  a  sudden  quarrel  two  persons  fight,  and  one  of  them 
kills  the  other,  it  is  manslaughter ;  and  so  it  is  if  they  should  on 
such  occasions  go  out,  by  agreement,  and  fight  in  a  j&eld.  Theic^ 
would,  on  such  supposition,  be  some  intervening  space  between 
the  commencement  of  the  dispute  and  the'  actual  combat,  bcit 
the  law  considers  it  as  one  continued  act  of  passion;  "And,'^ 
say  the  authorities,  '^  pays  that  regard  to  human  frailty,  as  not 
to  put  a  hasty  and  deliberate  act  on  the  same  footing  with  re- 
gard to  guilt."  ^ 

It  appears  by  the  evidence,  that  there  was,  on  the  evening 
when  Mr.  McKim  was  killed,  and  just  before  the  occurrence,  a 
quarrel  or  jiffray  in  the  room  occupied  by  the  prisoner  and 
some  of  his  associates.  The  circumstances  of  that  affitir  you 
will  recollect.  If  a  death  had  ensued  on  that  occasion,  f^om 
a  wound  inflicted  by  one  of  the  combatants  on  another  of 
them,  for  instance,  with  the  bayonet  seized  by  the  prisoner, 
it  might  have  furnished  a  case,  which  the  law,  in  benignant  con* 
sideration  of  human  infirmity,  would  consider  as  manslaughter. 
The  indulgence  which  the  law  extends  to  cases  of  this  descrip- 
tion is  founded  on  the  supposition  that  a  state  of  sudden  and  vi- 
olent exasperation  is  generated  in  the  affray,  so  8d  to  produce  a 
temporary  suspension  of  reason,  and  that  the  transport  of  pas- 
sion excludes  the  presumption  of  malice.  But  if  you  should 
find,  from  the  evidence^  that  the  affray  between  the  original  com- 
batants was  at  an  end,  a  question  will  then  arise  whether  the  law 
will  extend  such  benignant  consideration  of  the  offence,  to  a  state 
of  passion  thus  excited,  when  directed  against  persons  who  had 
no  agency  in  giving  the  provocation.  There  are  instances  of 
such  transfer.  Innocent  and  well  disposed  persons  interposing  to 
quell  riots  or  affrays,  may  happen  to  be  killed  in  the  attempt, 
euch  killing,  though  of  persons  thus  laudably  employed,  may 
amount  tomanshaughter,  from  the  heat  of  passion  excited,  andfroHi 


504  REPORTS    OP    CRIMINAL    LAW   CASES. 

BOSTON,     the  party  killing  not  being  able  to  discriminate,  bat  ims^ning 

Dec. '  1814.    that  they  came  to  take  part  in  the  affray.     Bat  when  officers, 

*-*'"^''^*^      or  those  who  have  a  right  to  interpose  to  quell  riots  and  affrays, 

United  States  do  interpose  for  that  purpose,  and  their  object  is  declared  and 

^*  known,  and  they  are  resisted,  and  killed  in  such  resistance,  it  is 

TraTera.       murder  in  the  persons  thus  resisting  and  killing.     In  regard  to 

^     the  limitations  of  this  indulgence  to  human  infirmity  on  sudden 

£^  roTOcation,  time  is  an  important  circumstance.  Even  as  re- 
ttes  to  the  person  giving  (he  provocation  and  the  immediate  ob- 
ject of  resentment,  ^'  if  there  be  a  sufficient  cooling  time,"  to 
nae  the  language  of  the  books,  ^  for  passion  to  subside,  and  rea- 
son to  interpose,  and  the  person  so, provoked  kills  the  other,  this 
is  deliberate  revenge,  and  not  heat  of  blood,  and  accordingly 
amounts  to  murder." 

Toa  will  consider  the  evidence,  in  this  case,  as  to  the  time 
which  elapsed  between  the  affray  and  the  intervention  of  the  de- 
ceased. The  Attorney  for  the  Government  has  called  your  at- 
tention to  other  circumstances  appearing  in  evidence,  manifest- 
ing, as  it  is  argued,  the  assumption  of  now  views  by  the  prisoner, 
and  a  deliberate  design  to  accomplish  an  unlawful  and  felonions 
purpose.  Such  are  the  loading  of  the  gun,  the  manner  of  load- 
inff  it,  and  the  accompanying  declarations  and  conduct  of  the 
prisoner.  Whether  the  killing  shall  be  mitigated  to  manslaugh- 
ter will  depend  on  ypur  views  of  the  evidence  with  reference  to 
the  legal  doctrines  which  have  been  stated.  A  killing  in  one 
continued  state  of  passion  arising  merely  from  the  excitement 
in  the  affray,  and  without  circumstance^  implying  malignity  of 
heart,  may  be  considered  as  manslaughter.  But  if  it  should  be 
your  opinion,  from  the  evidence,  that  there  was  sufficient  time 
for  passion  to  subside,  and  for  reason  to  interpose  ;  if  the  pris- 
oner had,  or  might,  under  the  circumstances,  be  reasonably 
supposed  to  have  sufficient  self-possession,  notwithstanding  the 
excitement,  to  know  the  officers  and  their  object,  and  the  pur- 
pose of  their  interference ;  and,  especially,  if  he  was  master  of 
his  tiemper,  at  the  time,  so  as  to  adopt  and  cherish  new  and  im- 
proper views  and  purposes,  not  immediately  connected  with, 
or  excited  by  the  previous  quarrel,  the  act  of  killing,  under 
such  circumstances,  could  not,  I  conceive,  be  mitigated  to 
manslaughter,  on  the  ground  of  sudden  heat  from  the  previous 
jaffray.  What  was  his  actual  state  of  mind,  and  all  the  cir^^ 
cumstances  appearing  in  evidence  on  this  point,  you  will  con- 
sider. 

If  you  should  find,  from  the  evidence,  that , the  killing  was 
unlawful,  and  should  not  consider  it  as  mitigated  tp  manslangh- 
^r.  on  the  grounds  suggested  in  the  defence,  it  will  then  rol- 
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low,  that  the  offence  ia  of  the  description  alleged  in  the  in- 
dictment, and  must  be  considered  as  murder.  The  orime 
of  murder  has  this  essential  ingredient  to  distinguish  it 
fh>m  manslaughter,  that  it  arises  from  the  wickedness  of 
the  heart,  denominated  by  the  law,  malice  aforethought. 

The  malice  intended  by  this  expression,  as  has  been  ob- 
served, is  not  merely  spite  or  malevolence  to  the  deceased 
in  particular,  but  an  evil  design  in  general ;  the  dictate  of  a 
wicked,  depraved  and  malignant  spirit  It  may  be  malice 
expressed^  and  be  manifested  by  deliberately  formed  deisigna 
or  declarations ;  or  malice  implied^  to  be  inferred  from  such 
circumstances  as  carry  in  them  the  plain  indications  of  aa 
heart  regardless  of  social  duty,  and  fatally  bent  on  mischief. 

The  doctrines  of  the  law  on  this,  as  well  as  the  other 
branches,  of  homicide,  have  been  read  to  vou.  I  do  not 
think  it  necessary  for  me  to  detain  you  with  any  farther 
observations. 


BOSTON, 
Dec   18U. 


Siory,  J.  Gkodemen  of  the  Jury — It  is  not  ^i^o^^  reluctance 
tlMt  I  addresa  you.  1  am  ao  entirely  aatiafied  wiib  the  charge  of  my 
learned  broUi«r,  and  so  entirely  subscribe  to  hia  doctrines,  that  no- 
thing farther  seems  necessary  to  be  said  on  this  melancholy  occasion. 
As,  however,  the  present  is  a  capital  trial,  and  the  government  and 
the  priaonec  have  in  some  sort  a  right  to  a  full  expression  of  my 
opinion,  and  as  my  brother  also  wishes  it,  I  will  detain  you  for  a 
short  time,  while  I  examine  the  law  and  the  evidence,  which  are  the 
proper  guides  for  your  decision. 

I  wiJl  in  the  first  place  give  you  a  sttramary  of  the  facts.  [Here 
fi^owed  a  statement  of  the  material  facts.] 

Upon  the  point  of  jurisdiction,  I  do  not  entertain  any  doubt.  It 
is  unnecessary  to  trouble  you  with  the  reasons  of  this  opinion ;  but 
you  will  consider  it  aa  our  decided  opinion,  that  if  the  land  where ' 
this  transaction  happened,  had  been  duly  conveyed  to  the  United 
States,  (of  which  there  is  no  dispute  between  the  parties)  the  juris* 
diction  of  this  court  to  try  the  offence  i^  clear.  The  offence  in  the 
sense  of  the  law  was  committed  in  a  place  "  under  the  sole  and  ex- 
clusive jurisdiction  of  the  United  States. 

I  will  now  proceed  to  lay  before  you  a  general  view  of  the  prin- 
ciples of  law,  as  to  the  subject  of  homicide. 

Homicide  is  either  justifiable,  excusable  or  felonious. — It  is  justi- 
fiable when  the  act  is  done  from  some  unavoidable  necessity,  or  for 
the  advancement  of  public  justice,  or  for  the  prevention  of  some 
atrocious  crime.  Such  as  the  execution  of  a  criminal  convict,  and 
the  killing  of  a  person  who  attempts  to  rob,  murder  or  commit  some 
other  atrocipus  felony  upon  the  person  or  property  of  another. 

It  is  excusable,  when  it  happens  by  misadventure,  or  in  self-de- 
fence. By  misadventure,  when  in  doing  a  lawful  act,  a  person  by 
accident  kills  another,  having  used  proper  precaution  to  prevent 
danger.  In  self-defence,  commonly  so  called,  whereupon  a  Sudden 
affray  death  ensues  from  necessity,  but  ths  necessity  is  in  some 
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measure  founded  upon  the  fault  of  the-  party  who  urges  it  in  hi* 
excuse. 

It  is  felonious,  in  leg^al  contemplation,  when  it  amounts  to  man- 
slaughter or  murder. — Manslaughter  is  the  unlawful  killing  of 
another,  without  malice  express  or  implied ;  and  it  may  be  Tolontary, 
as  upon  a  sudden  heat  of  passion,  or  inroluntary,  as  when  it  hap- 
pens by  a<:cident  in  doing  acts  which  are  either  unlawfi^l  in  them- 
selves or  are  attended  with  want  of  due  care  and  circumspection  to 
prevent  mischief. 

When  death  ensues  upon  a  combat  in  a  sudden  quarrel  without 
n^alicc  prepense,  such  act  amounts  to  voluntary  manslaughter,  be- 
ing attributed  to  heat  of  blood  arising  from  human  infirmity.  In 
Qrder  to  reduce  such  offence  from  manslaughter  to  excusable  self- 
defence,  it  is  incumbent  on  the  party  to  prove  two  things. — 1.  That 
before  a  mortal  stroke  given  he  had  declined  any  farther  combat, 
and  had  retreated  (if  he  could)  as  far  as  he  might  with  safety. — 2. 
That  he  then  killed  his  adversary  through  mere  necessity  in  order 
to  avoid  immediate  death.  And  in  these  two  circumstances  con- 
sists the  true  criterion  between  manslaughter  and  excusable  homi- 
cide. 

Murder,  a  crime  at  which  nature  shudders,  consists  in  the  un- 
lawful killing  of  another  with  malice  aforethought.  It  is  this  malice 
which  distinguishes  this  crime  from  every  other  kind  of  homicide; 
and  it  may  be  express  or  implied  from  circumstances.' 

Malice  in  legal  intendment  is  not  confined  to  that  depraved  and 
deliberate  determination,  where  the  mind  has  brooded  over  its  prey 
and  marked  out  its  vengeance  in  cool  blood,  or  with  wicked  cunning. 
Such  as  are  cases  of  death  produced  by  poison  deliberately  adminis- 
trated, or  by  midnight  and  solitary  assassination.  But  the  true  legal 
notion  of  malice  extends  to  all  cases  of  homicide  perpetrated  under 
such  circumstances  of  wanton  cruelty  .and  implacable  revenge  as 
evidently  to  flow  from  a  wicked,  malignant  and  abandoned  heart, 
or  as  Sir  Michael  Foster  expresses  it,  *'  a  heart  regardless  of  social 
duty  and  fatally  bent  on  mischief"  If,  therefore,  upon  a  sudden 
provocation  of  a  slight  nature  one  beat  another  in  a  cruel  and  unu- 
sual manner  so  that  he  dies,  though  he  did  not  intend  to  kill  him,  it 
is  murder  by  express  malice*  So  if  upon  such  a  provocation  a  per- 
son inflict  with  a  dangerous  weapon  a  punishment  utterly  dispropor- 
tioned  to  the  offence,  if  death  ensue,  it  is  murder.  Much  more  wUl 
it  be  murder  if  upon  such  a  sudden  provocation  a  party  fires  a 
loaded  gun  at  another  with  intention  to  kill  and  actually  accomplish- 
es his  purpose.  And  if  the  provocation  was  even  ever  so  great,  and 
the  party  has  had  time  to  deliberate  and  cool,  and  he  afterwards  kills 
his  adversary,  it  will  be  mutder.  The  true  consideration  in  all  these 
cases  is  whether  the  party  has  at  the  moment  of  the  death  acted  un- 
der the  impulse  of  passion  excited  by  immediate  injuries  of  a  serious 
nature,  or  has  given  himself  up  to  a  bliad  and  cruel  revenge,  regard- 
less of  consequences,  and  bent  only  on  the  accomplishmentoF  its 
own  malignant  purposes. 

Such  is  the  general  outline  of  the  various  legal  grades  and  dis- 
tinctions of  homicide.  It  will  be  necessary,  however,  to  repeat 
and  enlarge  upon  such  of  these  principles  as  the  &cta  of  the  unhap- 
py case  before  you  may  require  to  be  more  distinotly  examined ; 


REPORTS  Of  CRIMINAL  LAW  CASKS. 


507 


and  in  my  subeeqaent  relharkv  I  shall  confine  myself  to  such  eon- 
siderations  only  as  are  immediately  applicable  to  the  defence  assert- 
ed in  behalf  of  the  prisoner.  mm 

The  counsel  for  the  pris6ner  contend,  that  this  is  a  caro  of  justi- 
fiable, or  excusable  homicide,  or  of  manslaughter. 

Was  it  justifiable  1 — This  upon  the  facts  can  be  asserted  only,  if 
the  prisoner  in  defence  of  his  person  to  prevent  a  known  felony 
with  force m^inst  his  person,  committed  the  act.  If  therefore 
Geary  or  McKim  at  the"  time  of  the  affray  intended  to  murder,  rob, 
or  do  some  enormous  bodily  harm  to  the  prisoner,  and  he  to  repel 
this  felonious  attempt  killed  McKim,  then  it  was  a  strictly  justifia- 
ble homicide.  If  no  such  felony  was  intended,  then  it  falls  under  a 
different  consideration. 

Was  it  excusable  1 — This  must  be  by  misadventure  or  in  self 
defence.  Misadventure  exists  where  a  man  doing  a  lawful  act 
without  any  intention  of  bodily  harm,  and  using  proper  precaution 
to  prevent  danger,  unfortunately  kills  another.  Can  this  definition 
apply  to  the  prisoner's  case  1 — Had  the  prisoner  no  intention  to 
kill  ?  Did  he  use  proper  precaution  to  avoid  any  danger  to  life  ? 
Did  he  kill  McKim  by  mere  accident  without  fault  1 

Was  this  excusable  homicide  in  self  defence? — This  may  happen 
when  upon  a  sudden  combat  blows  have  passed  between  the  par- 
ties, and  one  of  them  in  order  to  ffvoid  immediate  death,  or  some 
bodily  barm,  or  acting  under  an  impression,  formed  upon  reasonable 
grounds,  that  such  was  the  necessity,  kills  his  adversary.  He  is 
supposed  to  kill  his  adversary  under  the  impression  of  an  absolute 
necessity  so  to  do  in  order  to  safe  his  own  life ;  and  it  differs  from 
justifiable  self  defence,  properly  so  called,  in  this,  tliat  the  necessity 
has  in  some  measure  arisen  from  his  own  fault.  But  if  the*  party 
killing  is  not  in  any  supposed  or  real  imminent  danger  of  his  own 
life,  if  it  was  not  necessary  in  order  to  save  his  own,  that  he  should 
take  the  life  of  his  adversary,  then  it  is  not  excusable  homicide ; 
but  it  falls  under  the  legal  consideration  of  manslaughter.  Apply 
these  principles  to  the  facts  before  you:  At  the  time  of  firing  the 
gun,  did  the  prisoner  believe  that  he  was  ip  impninent  danger  of 
his  own  life  from  an  assault  and  iujury  intended  by  Geary  or  Mci 
Kim  1  Did  he,  acting  under  such  belief,  kill  McKim  from  necessity 
to  save  his  own  life  1  If  not,  then  he  cannot  protect  himself  under 
the  plea  of  excusable  homicide. 

Was  this  a  case  of  manslanghter  1  The  prisoner's  counsel  con- 
tend that  it  was  not  a  crime  of  a  higher  grade,  because  it  was  killing 
upon  an  assault  from  heat  of  passion  upon  a  reasonable  provoca- 
tion. 

It  is  clear  that  no  words  of  reproach,  how  grievous  soever,  will 
excuse  a  man  for  killing  another.  Nor  will  any  trivial  provocation 
which  in  point  of  law  amounts  to  an  assault,  nor  even  a  blow,  of 
course  reduce  the  crime  of  tlie  party  killing  to  manslaughter.  For  • 
where  the  punishment  inflicted  for  a  slight  transgression  of  any  sort 
is  outrageous  in  its  nature,  either  in  the  manner,  or  in  the  continu- 
ance, and  beyond  all  proportion  to  the  offence,  it  is  rather  to  be 
considered  as  the  effect  of  a  brutal  malignity  than  of  human  frailty. 
It  is  one  of  the  true  symptoms  of  what  the  law  denominates  malice, 
and  therefore  the  crime  will  amount  to  murder,  notwithstanding 
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•uch  provocation.    Barbarity  vill  often  make  malice.     T1h»  ia  the 
language  of  the  most  approved  authority. 

For  cases  of  this  sort,  much  also  depends  upon  the  weapon  or 
manner  of  chastisement;  for  if  it  be  oner  which  immedialely  endan- 
gers life,  as  a  loaded  gun,  and  it  is  used  with  brutal  violence  opona 
slight  injury,  to  produce  death,  the  party  will  be  guilty  of  minder. 
But  if  from  all  the  circumstances,  the  act  may  fairly  be  attributad 
to  an  intention  not  to  kill  or  dangerously  to  wound,  but  to  chastiaa, 
or  repel  the  aggressor,  and  therefore  as  not  proceedijig  from  a 
eruel  and  implacable  malice  founded  on  a  spirit  of  revenge,  it  will 
amount  but  to  manslaughter. 

Farther — There  must  not  only  be  a  reasonable  provocation,  but 
the  act  must  be  done  in  the  transport  of  passion  and  heat  of  blood. 
For  if  there  have  been  an  opportunity  to  cool ;  if  there  have  been 
time  to  pause  and  deliberate ;  if  other  objects  have  intervened,  or 
if  there  be  evidence  of  express  malice,  tlie  crime  will  be  inflamed 
into  the  atrocity  of  murder. 

Farther — There  must  not  only  be  a  reasonable  provocation,  and 
the  act  be  in  the  transport  of  passion  and  heat  of  blood,  but  it  must 
be  kindled  upon  reasonable  provocation,  or  under  reasonable  cir- 
cumstances of  excuse  as  to  the  party  killed.  For  if  a  man  have  a 
sudden  quarrel,  and  fight  with  A.  by  which  his  passions  are  stronglfr* 
excited,  and  while  his  passions  are  thus  excited,  he  without  any 
■lipposed  or  real  provocation  kill  B.  who  is  an  utter  stranger  to  tlie 
whole  affair,  and  has  not  interfered  ia  the  quarrel,  nor  been  in  any 
way  connected  therewith,  even  in  the  party's  own  supposition,  it 
will  be  murder.  The  law  never  contemplated  that  merely  because 
a  man  had  given  himself  up  to  a  transport  of  passion  upon  a  realio« 
jury, 'he  is  therefore  at  liberty  to  wreak  his  vengeiyice  upon  inno- 
cent persons,  who  have  never  offended  him.  Such  conduct  is  rath- 
er a  proof  of  that  wicked,  depraved  and*  malignant  spirit  which 
the  law  deems  malicious ;  and  it  cannot  be  extenuated  under  the 
pfetence  of  violent  passion.  Upon  this  principle,  if  upon  a  sudden 
affray  a  stranger  interfere  to  part  the  combatants,  and -give  reas- 
onable notice  that  such  is  his  intention,  and  that  he  means  only  to 
keep  the  peace,  and  not  to  interfere  in  the  quarrel ;  and  in  so  doing 
is  killed  by  either  of  the  combatants,  it  is  murder  j~but  if  he  so  in- 
terfere without  giving  reasonable  notice  of  his  intention,  and  be 
killed,  it  cannot  be  more  than  manslaughter. 

Apply  these  principles  to  the  facts  of  the  present  case.  When 
Geary  and  McKim  came  to  the  barrack  where  the  prisoner  was, 
did  they,  or  either  of  them  unlawfully  assault  or  strike,  or  attempt 
to  strike  him  1  Did  they  come  in  the  opinion  or  tlie  knowledge  of 
the  prisoner  merely  to  disarm  him  of  his  deadly  weapon,  to  restore 
peace,  and  suppress  the  affray  1  W»s  the  striking  of  the  gun,  held 
by  the  prisoner,  by  Geary,  to  repel  an  intended  injijry  to  himself, 
and  not  to  injure  the  prisonei- 1  Was  the  object  of  McKim  in  seiz- 
ing the  gun,  and  attempting  to  seize  the  prisoner,  merely  to  dis- 
arm him.  or  to  inflict  a  serious  injury  upon  himi  Even  supposing 
Geary  and  McRim  acted  without  justifiable ^cause,  was  the  punish- 
ment inflicted  by  the  prisoner  outrageously  disproportionate  to  the 
offence  1  These  are  some  of  the  questions  which  you  must  a^ 
yourselves  before  you  can  decide  upon  the  correctness  of  the  priso- 
ner's defence  on  this  point. 
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Yfaa  this  a  case  of  manalaaghter  to  prevent  an  ualawAil  arrest  1 
If  a  pertOD  unlawfully  arrest  or  hold  another  under  restraint,  and 
the  latter  to  get  rid  of  such  arrest  or  restraint,  kill  his  adversary 
without  necessity  the  crime  does  not  amount  to  murderr.  If  the 
arrest  or  restraint  be  under  lawful  authority,  it  will  be  murder.  B«t 
an  unlawful  arrest  or  restraint,  which  is  neither  felonious  nor  dan- 
^rous  to  Mte,  will  not  justify  or  excuse  the  homicide — it  will  at 
least  be  manslaughter. 

la  this  view  it  will  be  necessary  to  consider  the  prisoner's  situa- 
tion ;  and  how  far  the  interference  of  Greary  and  McKim  to  ctfreat 
or  restrain  him  was  lawful. 

And  in  my  judgment  it  is  very  clear  that  the  prisoner  was  in 
poin  of  law  entirely  discharged  from  the  marine  service.  Uis 
term  of  enlistment  had  expired,  and  he  was  not  compellable  farther 
to  do  military  duty.  If,  indeed,  he  had  before  the  expiration  of  his 
term  of  service,  committed  a  military  crime,  for  the  purpose  of  try- 
ing such  offence,  an  arrest  or  restraint  might  have  been  justifiable. 
None  such  is  pretended  in  this  case.  If,  therefore,  he  had  been  r»- 
«trained  of  his  liberty,  or  prevented '  from  leaving  the  navy-yard, 
the  detention  wonld  have  been  illegal.  He  might,  by  a  habeas 
corpus  to  this  court,  have  been  liberated ;  and  might  well  have 
maintained  an  action  for  damages.  If,  under  such  circumstances, 
he  had  attempted  to  depart  from  the  navy-yard,  and  had  been  for> 
cibly  prevented,  he  would  have  bad  a  right  to  repel  force  by  force, 
and  if  necessary,  to  have  taken  the  life  of  his  opponent.  And  if  he 
had  been  killed  in  this  attempt  to  recover  his  liberty,  it  might  un- 
der circumstances  have  been  murder  in  the  perpetrator. 

But  although  the  prisoner  was  thus  i)i  contemplation  of  law  dis^ 
charged,  yet  he  might  remain,  if  he  and  the  officers  of  the  garrison 
pleased.  He  might  remain  in  expectation  of  his  pay  or  of  a  pension, 
or  of  a  certificate  or  discharge,  which  should  be  a  voucher  of  his 
good  behaviour,  and  of  his  having  lefl  the  garrison  without  desertion. 
And  if  he  chose  to  remain,  (however  reluctantly),  and  to  perform 
military  service  partially,  until  he  could  obtain  a  regular  discharge, 
or  receive  his  pay,  although  not  a  soldier,  he  was  undoubtedly  list- 
ble,  in  a  limited  degree,  to  the  regulations  necessary  to  the  pea^^ 
and  subordination  of  a  military  garrison.  And  even  if  he  was  un- 
lawfully detaioed,  or  remained  under  an  erroneous  impression  that 
he  was  bound  so  to  do,  this  would  not  authorize  him,  in  collateral 
things,  to  violate  the  laws.  For  even  an  unlawful  detention 
will  not  authorize  a  man  to  perpetrate  crimes  against  innocent  per- 
sons, or  on  other  occasions,  disconnected  with  his  attempts  to  re- 
cover his  liberty.  You  will,  therefore  consider  what  was  the  actual 
situation  of  the  prisoner  at  the  time  of  this  melancholy  occur- 
rence. You  will  judge  whether  he  was  a  voluntary  resident  in  the 
barracks,  or  at  least  a  reluctant  submissive  subject,  or  was  then 
under  the  effect  of  peaceable  physical  restraint,  which  attempted 
to  withhold  him  from  liberty. 

But  supposing  him  to  be  in  the  most  favoured  condition,  and  enti- 
tled to  all  the  rights  of  a  stranger;  still  in  a  military  post  or  garri- 
son, every  person  who  is  voluntarily  there  either  as  a  visiter  or 
guest  is  bound  to  observe  peace  and  order,  and  to  conduct  himself 
inoffensively.  If  he  excite  a  riot,  if  he  attempt  io  stab  or  wound 
or  kill  any  one  within  the  lines,  he  is  liable  to  be  arrested  and  de- 
tained until  he  can  be  placed  in  the  haadi  of  the  proper  tribunaU 
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BOSTON,  haying  jurisdiction  to  punish  him.  It  is  not  competent  fori&ere 
Dec.  1814-  mihtary  officers  in  such  case  to  apply  imprisonment  by  way  of  pun- 
ishment ;  but  it  is  their  duty  to  apply  it,  if  necessary,  to  prevent 
bloodshed,  and  restore  peace,  and  to  keep  the  offender  to  answer 
oyer  to  a  competent  tribunal. 

Farther — If  a  party  be  under  a  supposed  military  constraint  in 
a  garrison  or  post,  as  to  all  other  cases  not  affected  by  that  restraint, 
he  must  be  subjected  to  the  rules  which  are  essential  to  preserve 
the  rights  of  other  persons.  It  would  be  subversive  of  all  the  prin- 
ciples of  justice  to  allow  a  man  in  such  a  predicament  to  murder  or 
wound  any  innocent  person,  fvho^as  in  the  garrison,  and  who  was 
in  no  shape  instrumental  in  his  imprisonment.  Surely  no  person 
could  justify  such  an  act ;  or  the  blowing  up  of  the  magazine,  or 
the  burning  of  the  buildings,  because  he  was  there  agajLnst  his  own 
wishes. 

You  will  attend  to  all  the  circumstances  of  this  case,  and  apply 
to  them  the  principles  which  I  have  stated.  It  is  admitted  on  all 
sides,  thai  it  ^as  the  duty  of  Geary  and  McKim  to  preserve  the 
peace  of  the  garrison,  and  to  prevent  brawls  and  riots.  You  have 
heard  the  evidence.  The  prisoner  yras  engaged  in  a  brawl.  He 
had  seized  a  bayonet  with  an  avowed  or  supposed  intention  to  stab 
one  of  his  comrades.  He  had  loaded  and  primed  his  gun,  and  de- 
clared that  he  would  kill  any  one  that  came  near  him.  His  com^ 
rades  were  alarmed,  and  carried  information  to  the  orderly  sergeant 
Under  these  circumstances,  (if  the  evidence  satisfies  you  of  the 
fiicts,)  it  was  lawful  for  Geary  and  McKim  to  interfere  and  suppress 
the  brawl,  and  disarm  the  prisoner.  He  was  in  a  great  rage,  and 
threatened  violent  injuries  and  outrages,  and  even  death  to  those 
about  him.  It  was  in  the  night;  and  if  the  guard-house  was  a 
proper  place  of  security,  of  which  you  wiH  judge,  it  was  lawful  for 
Gkary  and  McKim  to  arrest  him,  and  carry  him  thither.  They  had 
DO  right  to  apply  imprisonment  as  a  punishment.  But  they  had  a 
right  to  secure  him  from  doing  farther  mischief,  and  to  confine 
him  for  a  reasonable  time,  until  he  could  be  brought  before  a 
competent  tribunal.  If  they  intended  no  more  ;  if  they  acted  rea- 
sonably in  the  discharge  of  their  duty ;  if  the  prisoner  knew  Aat 
this  was  their  sole  object,  then  you  will  consider  how  far  the  priso- 
ner can  shelter  himself  under  the  defence  of  manslaughter,  as  upon 
an  unlawful  arrest. 

Before  I  quit  thf.  subject,  I  will  barely  remind  you  that,  if  taking 
all  the  circumstances  together,  you  are  satisfied  that  the  prisoner 
perpetrated  the  act  from  express  malice,  or  a  previous  deliberate 
intention  to  kill,  he  is  guilty  of  murder,  although  he  did  the  act 
upon  a  reasonable  provocation.  And  the  same  is  the  law  if  the  pris- 
oner made  the  attempted  arrest  a  mere  cover  to  wreak  his  venge- 
ance on  the  party  who  was  killed,  and  acted  with  deliberate  cruelty 
and  malignity  in  the  execution  of  his  previous  purpose. 

You  will  weigh  all  the  circumstances  with  care  and  tenderness 
towards  the  accused.  You  will  allow  every  reasonable  doubt  in 
his  favour.  But  a  blind  and  visionary  incredulity  which  refuses 
to  be  satisfied  without  the  highest  possible  proof  of  the  mostjninute 
parts,  ought  not  to  be  indulged.  Your  duty  to  your  country  and  to 
the  prisoner  requires  you  to  act  with  caution,  and  in  giving  your 
verdict,  to  consult  the  honest  dictates  of  your  consciences. 

Prisoner  was  found  guilty  of  manslaughter. 
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The  Gpmmonwealth,     1 

Richard  Wentworth  and  f 
Thomas  Daly.  J 

Present — Hon,  P.  O.  Thacher. 

The  prisoners  were  tried  on  two  indictments  for  larceny  i^^^T^^^^ 
— one  for  stealing  a  silver  watch  and  $2  50  in  money, 
from  Simon  Glines ;  the  other  for  stealing  a  surtout  coat 
and  $2  50  in  silver  change,  from  Joseph  Whittier. 

The  prosecutors  were  young  men  without  experience, 
who  had  lately  come  to  this  city,  from  the  country,  to 
seek  emplbyment.  The  defendants  were  accociates  in 
iniquity,  well  known  on  West  Boston  Hill ;  had  been  be- 
fore convicted  in  this  court  of  like  offences,  and  had  suf- 
fered the  penal  consequences  of  ther  guilt.  Pretending  to 
be  strangers  to  each  other,  they  prevailed  on  Glines  and 
Whittier,  in  succession,  to  join  them  al  the  gaming  table, 
where  Daly,  pretending  to  bet  against  Wentworth,  per- 
suaded them  to  join  in  the  bet,  at  a  game  which  was 
called  the  Ladies'  Game.  They  were  soon  stripped  of 
their  property,  but  Daly  immediately  afterwards  was  seen 
in  possession  of  a  coat,  whi^h  he  apparently  lost  at  the 
time.  The  game  is  played  with  cards,  but  at  which  the  n 
knowing  ones  never  play  with  each  other.  It 'is  their 
practice  for  two  to  combine  together,  to  entrap  and  de- 
fraud a  third,  who  is  ignorant  and  unsuspicious  of  the 
fraud.  The  chance  is  entirely  in  favour  of  the  person 
who  holds  the  cards. 

The  judge  instructed  the  jury,  that  to  constitute  the 
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BOSTON,    crime  of  larceny,  the  property  must  be  taken  fraudulently, 
^^^.^^^^    and  against  the  will  of  the  owner.     If  the  prosecutors 
ComVealth    agreed  to  play  with  the  prisoners,  and  lost  their  property 
Wenlworth   ^^^^^Y  *^  ^^^  ganie,  they  must  be  left  to  seek  redress  for 
and  Daly,     their  loss  in  a  civil  action,  and   the  prisoners  must  be  ac- 
quitted.    But  if  the  jury  beli'eYed  from  the  evidence,  that 
the  prisoners  were  confederated  together,  to  deceive  theae 
ignorant  young  men,  and  that  the  game  was  a  fraudulent 
plan  to  obtain  their  property  ;  the  delivery  of  the  property 
by  Glines  and  Whittier  was  not  to  be  deemed  voluntary 
on  their  part,  and  the  taking  it  by  the  prisoners  under  such 
circumstances,  was  a  felony. 

The  jury  found  the  defendants  guilty,  and  they  were 
severally  sentenced  to  suffer  twenty  days  solitary  impris- 
onment, and  two  years  hard  labour  in  the  State  Prison. 

NOTE.  It  is  often  extremely  difficult  to  draw  the  line  of  diadne- 
tion  according  to  a  settled  rulei  between  cases  of  constractiTe  lar- 
ceny and  obtaining  money  upon  false  pretences.  The  colouring 
and  shades  of  these  crimes  seem  to  run  into  each  other.  Where 
it  is  at  all  doubtful  whether  the  crime  charged  is  larceny  or  not,  a 
conviclion  can  be  had  in  most  cases  ibr  a  misdemeanor  at  eom- 
mon  law,  or  under  the  statutes  of  &lse  pretences.  The  aboTe 
case  is  no  doul4  supported  by  a  number  of  English  and  American 
^  decisions.      For  example,  in  Pear's    case.   Leach.  353.  it  was   de- 

cided that  if  a  person  obtain  a  horse,  under  pretence  of  hiriog  it 
for  a  day,  and  immediately  sells  it,  the  delivery  of  it  to  him  by  the 
^owner,  for  that  specific  purpose,  does  not  change  the  posessUm; 
and  therefore,  if  the  original  hiring  by  the  prisoner  was  with  intent 
to  steal  it,  he  is  guilty  of  larceny. 

Patch's  case,  Leach,  273.  The  prisoner  and  two  others  had  joined 
company  with  the  prosecutor  in  the  streets,  and  after  walking  a 
short  space,  one  of  them  stooped  down  and  picked  up  a  purse, 
which  upon  inspection  was  found  to  contain  a  ring  and  receipt 
for  jei47,  purporting  to  be  the  receipt  of  a  jeweller  for  a  rich  bril- 
liant diamond  ring,  and  the  prisoner  proposed  that  they  should 
go  into  a  house  and  consider  how  they  should  divide  the  prize, 
which  was  assented  to;  and  when  there  the  prisoner  asked  the 
prosecutor,  if  he  would  take  the  ring,  and  deposit  his  money  and 
watch  as  security,  to  return  on  receiying^  his  portion  of  the  Tal* 
ue,  to  which  he  agreed,  and  signed  a  written  agreement  to  that 
purpose,  and  that  the  prosecutor  accordingly  laid  his  watch  and 
money  on  the  table,  and  receired  the  ring;  then  the  prisoner 
beckoned    the    prosecutor    out    of    the    room,    under    pretence   of 
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ipeaking  to  him  in  private,  and  that  daring  that  interval,  the  other  two    BOSTON, 
men   went  off  with  the    property.    The  court,  upon  the  authority   of         1824. 
Pear's  case,  directed  the  jury  to  consider  whether  the  whole  transaction      >^rv^^ 
was  not  an  artful  and  preconcerted  schcm'e  in  the  three  men,  feloniously    Qoin>»Aai»]| 
to  obtain  the  prisoner's  watch  and  money ;  and  the  jury    (bund  him  ^ 

guilty.  See  Stone's  case,  New  York  Gen.  Ses.  Oct.  1817.  2  City  H.  R.  "vygntworth 
p.  157.  (See  vol.  1.  tit.  Constructive  Larceny.)  But  in  the  case  of  the  ^jj  Dalv 
King  V.  Nicholson  et  als.  Leach,  698.  it  was  held  that  if  a  person  be  in- 
doced  to  play  at  hiding  under  the  hat,  and  stake  down  his  money  volun- 
tarily on  the  event,  meaning  to  receive  the  stake  if  he  '^ins,  and  to  pay 
if  he  loses,  that  on  his  losing,  the  winner  taking  up  the  stakes  so  depos- 
ited on  the  table,  is  not  guilty  of  larceny,  although  the  jury  find  that  the 
whole  was  a  fraudulent  contrivance  and  conspiracy  to  get  possession  of 
the  prosecutor's  money. 


DISTRICT  COURT,  MARYLAND  DISTRICT. 

BALTIMORE. 

United  States  1  *       •  . 

V  I"  Obstructing  the  Mail,  &c. 

Present— Hon. Winchester,  J.  The  right  of 

an  innkeeper 

Winchester,  J.  The  indictment  in  this  case,  which  ^orse  f^his 
charges  the  defendant  with  having  wilfully  obstructed  the  food  does  not 
passage  of  the  public  mail  at  Susquehanna  river,  is  found-  hoj^a  owned 

ed  on  the  act  of  congress  of  March,  1799.  ^y  individu- 

als, and  em  - 

The  defendant  sets  up  a  defence  and  justification  of  ployed  in  the 
this  obstruction  of  the  mail,  that  he  had  fed  the  horses  oroiTmail.  '^ 
employed  in  carrying  the  mail  for  a  considerable  time,  Nor  to  horses 

owned  by  the 

and  that  a  sum  of  money  was  due  to  him  for  food  fur*  United  states 
nished  at  and  before  the  lime  of  their  arrest  and  deten-  ?n<J  employed 

in  that  service 
tion.  No   lien   can 

•  exist    against 

On  this  state  of  facts,  two  questions  have  been  agitated*  the    govern- 

1st.     Whether  the.  right  of  an  innkeeper  to  detain  a  "a^er'ta^nlt 

horse  for  his  food,  extends  to  horses  owned  by  individuals,  sne  or  retain 
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Af  0R£.  .      , 

And, 

2d.  Whether  such  right  extends  to  horses  belonging  to 
the  United  StateSy  employed  in  that  service. 

"; —7"      The  first  question  involves  the  consideration  of  prinei- 

the    mail    ">r     ,  -. 

his  hire.  He  ples  of  some  extent,  and  to  decide  correctly  on  the  second, 
must  apply^o  j^  ^^^  y^  neCessary  to  state  them  generally. 

govern  ment,  '  ^  07 

and  if  they  re-  \^\qxx  is  defined  to  be  a  tie.  hold,  or  security,  upon  goods 
er  course  is  to  or  Other  things  which  a  man  has  in  his  custody  until  he 
erew^^  suS"  ^®  P*^^  what  is  due  him.  From  this  definition  it  is  ap- 
en  horse  car-  parent  that  there  can  be  no  lien  where  the  property  is  an- 
sfage  cannot  ^ihilated,  or  the  possession  parted  with  voluntarily  and 
be  seized  by  without  fraud.     2  Vern.  117.  1  Atk.234. 

the  owner,  so 

as  to  retard      The  claim  of  a  lien  otherwise  well  founded,  cannot  bo 

the  mail.  Nof  .-i    •/•.!. 

can  the  mail  supported,  if  there  IS  ^ 

S  trS      1^^:     A  P^^^i^^^^"  ^gr..m.ni  made  and  relied  on.  Say- 
the  drirer  for  er*s  Rep.  224 
debt.*  *^ 

2d.  Where  the  particular  transaction  shows  that  there 
was  no  intention  that  there  should  be  a  lien,  but  some 
other  security*is  looked  to  and  relied  on.  .  4  Burr.  2223. 

If,  therefore,  in  this  case,  the  agreement  between  the 
defendant  and  the  public  agent  actually  was  that  he 
should  be  paid,  for  feeding  the  public  horses  on  as  low 
terms  as  any  other  person  on  the  road  would  supply  them, 
it  could  not  justify  detaining  the  horses ;  for  the  partic- 
ular agreement  thus  made^  under  which  the  food  was 

■ 

♦It  has  been  decided  (1  Peters,  390.)  that  the  act  of  congress  ought  not 
to  be  so  construed  as  to  shield  the  carrier  of  the  mail  against  a  temporary 
Stoppage  of  the  mail,  by  a  municipal  officer,  where  it  is  driving  through  a 
populous  city  at  such  a  rate  as  to  endanger  the  safety  of  the  inhabitants, 
•  contrary  to  an  ordinance  of  the  city.  And  that  if  the  officer  had  a  war- 
rant against  a  fellow  who  had  placed  himself  in  tlie  stage,  or  the  driver 
fihould  commit  murder  in  the  street,  in  the  presence  of  the  officer,  and 
then  place  himself  on  the  box,  they  would  not  be  protected  against  arrest 
because  a  temporary  stoppage  of  the  mail  would  be  the  consequence. 
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furnished,  is  the  foundation  of  the  remedy  of  the  defend- 
ant, and  it  can  be  pursued  in  no  other  manner  than  upon 
that  agreement.  Or,  if  there  was  no  particular  agree- 
ment, the  case  is  such,  that  between  the  defendant  and  a 
private  owner  of  horses  and  carriages  employed  in  trans- 
porting the  mail,  I  incline  to  think  it  could  not  legally  be 
presumed  a  lien  was  ever  intended  or  contemplated.  A 
carrier  ^of  the  mail  is  bound  not  to  delay  its  delivery, 
under  severe  penalties,  and  it  can  scarcely  be  supposed 
that  he  would  expose  himself  to  the  penalty  for  such  de- 
lay by  leaving  his  horses  subject  to  the  arrest  of  every 
innkeeper  on  the.  ,road  for  their  food,  or  that  in  such  case 
the  innkeeper  could  look  to  any  other  security  than  the 
personal  credit  of  the  owner  of  the  horses  for  reimburse- 
ment. But  the  law  on  such  a  case  could  be  only  declared 
on  facts  admitted  by  the  parties,  or  found  by  the  jury,  and 
is  not  now  before  the  court. 

3d.  The  great  question  in  this  case  rests  on  discrinii- 
nation  between  the  property  of  the  government  and  indi- 
viduals. 

To  the  government  is  granted  by  the  constitution  the 
general  power  to  lay  and  collect  taxes,  duties,  imposts, 
and  excise,  to  pay  the  debts  and  provide  for  the  common 
xiefence.  and  general  welfare  of  the  United  /States. 

To  raise  and  support  armies : 

To  provide  and  maintain  a  navy  : 

To  establish  post  offices  and  post  roads  : 

And  to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  these  and  all  other  constitutional  pow- 
ers into  effect. 

The  public  money  "can  never  be  drawn  out  of  the  trea- 
sury, unless  with  the  consetit  of  the  legislature ;  but  when- 
ever a  debt  is  contracted  in  the  establishment  of  a  post* 
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These  examples  are  as  strong  as  any  which  are  likely 
to  occur,  but  even  these  are  not  excepted  by  the  statute, 
and  probably  considerations  of  the  extreme  importance 
to  the  government  and  individuals  of  the  regular  trans- 
mission of  public  despatches  and  private  communications 
may  have  excluded  these  exceptions.  But  whatever  may 
have  been  the  policy  which  led  to  the  adoption  of  the  law, 
which  the  court  will  not-  inquire  into,  it  totally  prohibits 
any  obstruction  to  the  passage  of  the  mail.  It  is  the  duty 
of  the  court  to  expound  and  execute  the  law,  and  there- 
fore I  am  of  opinion,  and  decide  that  the  defendant  is  not 
justified. 


KING'S  COUNTY  (N.  Y.)  SESSIONS. 

APRIL  TERM,  1824. 

The  People        1 

V.  >  Nuisance.    - 

George  Thurston,      } 

Clark,  Esq.,  District  Attorney,  Counsel  for  the  people. 
Greenwood  and  Dikeman^  Esqs.,  Counsel  for  the  De- 
fendant. 

This  was  an  indictment  for  keeping  a  disorderly  house 
and  tavern. 

It  appeared  the  prisoner  and  one  Allen  kept  the  tavern 
in  partnership ;  had  a  sign,  with  their  joint  names  over 
the  door,  and  that  they  dissolved  partnership  in  May, 
1r823 ;  that  previous  to  the  dissolution,  playing  with  cards 
and  dice  had  been  allowed  in  the  tavern,  and  dances  bad 
been  held  there  until  a  late  hour.at  night. 

Mr.  Crreentoood,  counsel  for  thd  defendant,  moved  the 
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court  to  direct  an  acquittal,  on  the  ground  that  the  indict-      KING'S 

COUNTY 

ment  was  not  sustained.     The  indictment  charged  the    ^p^u^  1324'. 
defendant  with  keeping  and  maintaining  a  disorderly  inn    v^«>*v"i^^ 
or  tavern,  and  by  the  evidence,  it  appeared,  that  it  was  kept  '^^  People 
by  Thurston  and  Allen,  who  were  copartners.  Thantdtt. 

He  contended,  that  where  the  o£fence  consisted  of  an 
act  of  which  the  defendants  might  be  guilty,  jointly  and 
severally,  as  where  several  were  engaged  in  an  'assult,  or 
in  a  felony,  there  k  was  proper  to  indict  separately,  but 
where  it  consisted  necessarily  of  a  joint  act  als  here^  where 
both  had  been  engaged  in  keeping  the  tavern,  then  they  - 
should  be  joined :  they  might  plead  severally,  ^.  . 
^Dikeman  on  the  same  side. 

Mx.' Clark,  District  Attorney,  in  reply,  said,  there  could 
be  no  partnership  in  crime.  .  Defendants  are  liable  sever- 
ally, unless  in  cases  where  it  necessarily  takes  more  than 
one  to  commit  the  offence.  The  jury  can  judge  of  the  de^ 
gree  of  criminality  attached  to  the  parties  charged. 

LeffertSi  J,  expressed  his  opinion  that  the  indictment 
would  lie,  and  that  they  might  be  severally  charged. 
And,  therefore,  the  indictment  charging  the  prisoner  with 
keeping  a  disorderly  house,  was  sustained,  by  proving  it 
was  kept  by  him  and  another. 

Note. — The  defendant  might  have  been  indicted  jointly  or 
severally,  at  the  option  of  the  prosecutor.  Where  a 
number  of  defendants  are  charged  in  one  indictment ' 
with  keeping  a  disorderly '  house,  the  word  severally 
must  be  introduced  in  the  indictment,  or  it  will  be  de- 
fective.   2  Hale,  174.     Chitty's  C.  L.  vol.  1.  p.  228.      . 

Each  individual  is,  in  all  cases,  responsible  only  for  his 
own  criminal  actions  or  omissions,  the  result  whether 
the  defendant  be  indicted  alone  or  with  others,  will  be 
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COUNTY, 
April,  1824. 

The  People 

T. 

Thareton. 


similar,  and  no  inconvenience  can  arise  to  the  defen- 
dants from  being  jointly  indicted ;  fox  if  on  the  trial,  the 
evidence  aflSscts  them  differently,  the  judge,  in  his  discre- 
tion, will  select  such  parts  of  it  as  are  applicable  to  each, 
and  leave  their  cases  separately  to  the  jury,  in  order  that 
each  individual  may  have  an  impartial  trial,  unpreju- 
diced by  the  case  of  his  associates.  Ibid.  3  T.  R.  106. 
8  East,  46. 
Where  the  act  is  such  as  several  may  ^in  in,  all  the  offen- 
ders  may  be  and  generally  are  jcSned  in  the  sante  indict- 
ment. Thus,  though  torts  are  in  their  nature  several, 
and  each  must  answer  for  hisownindividuaLcrime ;  yet 
where  several  keep  a  common  gaming  or  other  disord- 
erly house,  or  are  guilty  of  deer  stealing,  maintenance, 
eztorti<m,  or  other  c^nces,  which  admit  of  the  agency 
of  several,  they  may  be  either  jointly  or  severally  io^ 
dieted.  2  Hale,  173.  10  Mod.  336,  &  1  Yent.302.  1 
Salk«  383.  Ohitty's  C.  L.  vol.  I.  p.  220.  But  several 
cannot  be  joined  in  peijury.  3  T.  R.  103.  2  Stra.  921. 
2  Burr.  983*  Nor  dn  a  charge  of  being  common  scolds 
or  barrators.    2  Stra.  921. 
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CIRCUIT    COURT,    U.    S. 
MASS.  DISTRICT,  BOSTON,  JUNE  22, 1810. 


United  States         ] 

V.  [  Habeas  Corpus. 

William  Bairibridge.  J 

Present — Hon.  Joseph  Story,  J.  The  father's 

This  was  a  habeas  corpus  to  Commodore  Bainbndge,  children,  wb«- 
to  bring  up  the  body  of  Robert  Treadwell,  an  infant  of  J^®'  "  results 
tb^  age  of  twenty  years  and  about'  elev^en  months.  By  guardianship 
the  return  of  the  habeas  corpus,  and  the  other  proceed*  nurture"^catt- 
ings,  it  appeared  that  he  was  born  at  Ipswich,  on  the  not  now  be 
2d  day  of  August,  A.  D.  1795:  that  in  the  month  of  May,  controversy!** 
1816,  he  enlisted  into  the  navy  of  the  United  States,  to  This  right 
serve  two  years;  that  soon  after  his  enlistment  he  de- strained  or  ta- 
serted  from  the  service,  and  having  been  apprehended,  ^^J^  "    away 

'  ^  ,  when  abused. 

was,  on  the  19th  day  of  June,  last  past,  brought  to  trial  The  custody 
on  the  charge  of  desertion,  before  a  regular  court  martial,  forhf^b^*"fit* 
and  having  pleaded  guilty  to  the  charge,  was,  by  the  and  not  for  the 
sentence  of  the  court,  among  other  things,  ordered  to  serve  xhe  rights  of 
in  the  navy  of  the  United  States,  the  term  of  two  years  the  parent 
from  th%  said  nineteenth  day  of  June,  and  to  forfeit  all  pcnd  upon  the" 
the  wages  then  due  to  him.     He  has  a  father  who  is  still  municipal 

rules    of  the 

living,  and  now  absent  at  sea  ;  and  previous  to  his  de-  state. 
parture  sued  out  a  habeas  corpus  for  the  liberation  of  his  ^^   *®®™"  {*• 

*  ^  cannot        bo 

son;  but  it  failed,  from  the  return  of  the  officer  to  whom  it  compelled  to 

enlist  as  a 
eommon  soldier  in  the  army,  or  a  seaman  in  the  navy  for  the  benefit  of  the  parent.  The 
power  to  enlist  minors,  in  the  naval  service  is  included  within  the  power  delegated  to 
congress  by  the  constitution,  and  they  may,  constitutionally,  authorize  the  enlistment 
of  minors  against  the  consent  of  their  parents.  The  enllltment  of  'minors  in  the  navy 
in  pursuance  of  the  laws  of  the  United  States  is  a  peisonal  contract,  made  by  the  infants 
themselves,  for   their  benefit,  and  is  therefore  binding  upon  them. 
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BOSTON,  whom  it  was  directed,  that  the  infant  was  not  in  his  cos- 
^^^'  '  tody.  It  was  alleged  in  the  affidavits  and  petition  that 
U.  States     the  enlistment  was  without  the  consent  of  his  father. 

The  cause  was  argued  by  Simmons^  in  behalf  of  the 
petitioner,  and  Aylwin  in  behalf  of  Commodore  Bain- 
bridge.   ' 

Storif,  J.  The  first  question  is,  whether  the  contract 
of  enlistment,  supposing  it  to  have  been  made  without 
the  consent  of  the  father,  is  valid,  or  not.  By  the  com- 
mon law,  the  father  has  a  right  to  the  custody  of  his 
children  during  their  infancy.  In  whatever  principle 
this  right  is  founded,  whether  it  result  from  the  very  na- 
^ture  of  the  paternal  duties,  or  from  that  authority  which 
devolves  upon  him  by  reason  of  the  guardianship,  by 
nature  or  nurture,  technically  speaking,  its  existence 
tennot  now  be  brought  into  controversy.  Ezparte  Hop> 
kins,  3  P.  W.  151.  Co.  Litt.  88.,  and  Hargrave^s  notes.' 
Rex  V.  De  Manneville,  10  Yes.  jun.  52.  1  Bl;  Com. 
452.  461.  This  right,  however,  is  not  unlimited  ;  for 
whenetver  it  is  abused  by  improper  conduct  on  the  part 
of  the  parent,  courts  of  law  will  restrain  him  in  its  exer- 
cise, and  even  take  the  custody  permanently  from  him. 
Archer's  cas6,  1  Lord  Rayln.  673.  Rex  v.  Smith,  2 
Stra.  982.  Rex  v.  Delaval,  3  Burr.  1434.  Commonwealth 
V.  Addicks,  6  Bin.  520.  By  the  common  law,  also,  a 
father  is  entitled  to  the  benefits  of  his  children's  labour, 
while  they  live  with  him,  and  are  maintained  by  him ; 
but  this,  (as  has  been  justly  observed,)  is  no  more  than 
he  is  entitled  to  from  his  servants^  1  Blac.  Com.  453. 
It  has  also  been  asserted,  that,  by  the  same  law,  a  father 
may  bind  his  children  as  apprentices  without  their  con- 
sent, and  thereby  conveying  the  permanent  custody  of 
their  persons,  as  well  as  benefit  of  Uieir  labour,  to  their 
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masters,  during  their  minority.  Com.  Dig.  "  Justices  of  BOSTON, 
the  Peace,"  p.  55.  But  notwithstanding  the  aid  of  very  ^^^* 
respectable  authorities,  (Day  v.  Everett,  7  Mass.  Rep. 
145.  Matter  of  Mc  Dowles,  8  Johns.  Kep.  328.)  it  may 
well  be  doubted  if  this  doctrine  can  be  supported  to  the 
extent  in  which  it  is  laid  down.  The  custody  of  minors 
is  given  (o  their  parents  for  their  maintenance^  protec- 
tion and  education  ;  and  if  a  parent,  overlooking  all  those 
objects,  should,  to  answ^er  his  own  mercenary  view,  or 
gratify  his  own  unworthy  passions,,  bind  his  child  as  an 
apprentice  upon  terms  evidently  injurious  ^o  his  interest, 
or  to  a  trade  or  occupation  which  should  degrade  him 
from  the  rank  and  character  which  his  condition  and 
circumstances  might  entitle  him,  it  would  be  extremely 
difficult  to  support  the  legality  of  such  a  contract.  See 
Rex  y.  Kepple,  2  Dall.  197.  The  King  v.  The  Inhabit- 
ants of  Cromford,  8  East.  Rep.  25.  And  it  would  be  a 
strong  proposition  to  maintain,  that  a  father  might,  in  a 
time  of  war,  upon  the  mere  footing  of  the  common  law, 
enlist  his  son  as  a,  common  soldier  in  the  army  or  as.a 
common  seaman  in  the  navy,  without  his  consent,  and 
compel  him  to  serve,  during  the  whole  period  of 'his 
minority,  without  a  right  to.  receive  to  his  own  use  any 
of  the  earnings  of  his  laborious  and  perilous  course  of 
life.  In  such  a  contract  there  would  not  be  even  a  sem- 
blance of  benefit  to  the  minor.  It  is  not,  however,  neces- 
sary to  decide  these  points ;  and  they  are  commented 
on  merely  in  answer  to  some  suggestions  at  the  bar.  Be 
the  rights  of  parents,  in  relation  tp  the  custody,  and  the 
services  of  their  children,  whatever  they  may,  they  are 
rights  depending  upon  mere  municipal  rules  of  the  state, 
and  may  be  enlarged,  restrained,  and  limited,  as  the  wis- 
dom or  policy  of  the  times  may  dictate,  unless  the  legis- 
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BOSTON,    lative  power  be  controlled  by  some   constitutional  prohi- 

Jnne,  1815.     ... 

bition. 
United  States      The  constitution  of  the  United  States  has  delegated  to 

Bainbrid  c  ^^^S^'^^s  the  power  to  "  raise  and  supp7>rt  armies,"  and 
"to  provide  and  support  a  navy,"  and  independent  of  the 
express  clause  of  the  constitution,  this  must  include  the 
express  power  to  make  all  laws  which  shall  he  necessary 
and  proper  for  carrying  into  effect  the  foregoing  power. 
It  is  certain  that  the  services  of  minors  may'be  extremely 
us^ful  and  important  to  the  country,  both  in  the  army 
and  navy.  How  many  of  our  brilliant  victories  have 
been  won  by  persons,  on  land  and  at  sea,  who  had 
scarcely  reached  the  age  of  manhood?  In  the  navy;  in 
particular,  the  employment  of  minors  is  almost  indis- 
pensable.   Nautical   skill  cannot  be  acquired  but  by  con- 

I  stant  discipline  and  practice  for  years  in  the  sea  service  ; 

^nd  unless  this  be  attained  in  the  ardour  and  flexibility 
of  youth,   it  is  rarely  at  a  later  period  the  distinguishing 
characterisfics  of  a  seaman.     It  is  notorious,  that  the  of- 
•  ficers  of  the  navy  generally  enter  the  service  as  midship- 

men as  early  as  the  age  of  puberty ;  and  that  they  can 
never  receive  promotion  to  a  higher  rank,  until  they  have 
learned,  by  a  long  continuance  in  this  station,  the  duties 
and  labors  of  naval  welfare  ;  and  to  this  early  discipline 
and  experience,  as  much  as  their  gallantry  and  enterprise, 
we  may  proudly  attribute  their  superiority  in  the  contests 
on  the  ocean  during  the  late  war.  It  cannot  therefore 
be  doubted,  that  the  power  to  enlist  minors  into  the  naval 
service,  is  included  wi#iin  the  power  delegated  to  con- 
gress by  the  constitution,  and  that  the  exercise  of  the 
power  is  justified  by  the  soundest  principles  of  national 
policy.  And  if  this  exercise  should  someCinies  touch 
upon  supposed  private  rights  or  private  convenience,  it  is 


V. 

Bainbridge. 
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to  be  enumerated  among  the  sacrifices  which  the  very  or-    ROSTON, 
der  of  society  exacts  from  its  members  in  the  ftirtberance  of 

the  public  welfare.  United  States 

The  position  asserted  at  the  bar,  denying  congress  the 
power  of  enlisting  minors  wirhout  the  consent  of  their 
parents,  is  not  a  little  extraordinary.  It  assumes  as^its 
basis,  that  a  granted  power  cannot  be  exercised  in  dero« 
gation  of  the  principles  of  the  common  law  ;  a  construc- 
tion of  the  constitution  which  would  materially  impair 
its  vital  powers,  and  overthrow  the  best  settled  rules  of 
interpretation.  Can  there  be  a  doubt  that  the  state  legis- 
lature can,  by  a  new  statute,  declare  a  minor  to  be  of  full 
age,  and  capable  of  acting  for  himself  at  fourteen  instead 
of  twenty-one  years  of  age?  Can  it  not  emancipate  the 
child  altogether  from  the  control  of  its  parents  ?  It  has 
already  in  the  case  of  paupers,  taken  the  custody  of  the 
parents,  and  enabled  the  overseers  of  the  poor  to  bind 
out  the  children  as  apprentices  or  servants  during  their 
minority  without  consulting  the  wishes  of  their  parents. 
Act  26th  Feb.  1794.  sec.  4.  It  has,  without  the  consent 
of  the  parents,  obliged  minors  to  be  enrolled  in  the 
militia,  and  to  perform  military  duties ;  and  although 
these  duties  are  in  time  of  peace  but  a  slight  interference 
with  the  supposed  right  of  parents,  yet  they  may  in  time 
of  war  expose  the  minors  to  the  constant  perils  and  labours 
of  regular  soldiers,  and  altogether  deprive  their  parents 
of  any  control  over  their  persons  or  services.  In  time 
of  war,  too,  the  state  may,  for  its  defence,  establish  and 
maintain  an  army  and  navy  ;  and  it  would  be  a  strange 
and  startling  doctrine,  that  the  whole  youth  of  the  state 
might,  unless  the  consent  of  their  parents  could  be  pre- 
viously obtained, 'be  withheld  from  the  public  service, 
whatever  might  be  the  pressure  of  the  public  dangers  or 
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BOSTON,    necessities.    And  if  the  state  legislature  eould,  in  their 
.^^^^^    discretion,  abrogate  or  limit  the  paternal   authority,  it 
tJnited  States  might  be  for  precisely  the  same  reasons  thajt  the  national 
Bain^d       legislature  could  dp  it ;  in  that  it  was  necessary  or  proper 
to  carry  into  effect  some  other  granted  powers.    It  has 
been  very  justly  observed,  in  a  work  of  the  very  heat  au- 
thority, (The  Federalist,  No.  44,)  that  no  maxim  is  more 
^clearly  established  in  law  or  in  reason,  than  that  when- 
ever the  end  is  required,  the  means  are  authorized ;  .when- 
ever a  general  power  to  do  a  thing  is  given,  every  partic- 
ular power  necessary  for  doing  it  is  included.    And  I  feel 
no  scruple  in  affirming,  that  congress  having  authority  to 
provide  and  maintain  a  navy,  may  censtitutionally  au- 
thorize the  enlistment  into  the  naval  service  of  any  mi- 
nors, independent  of  the  private  ~  consent  of  their  parents  : 
and  the  statutes  passed  for  this  purpose  will  beemphatical 
by  the  supreme  law  of  the  land.    Nor  is  the  exercise  of. 
Ibis  power  novel  in  the  institutions  of  that  country  from 
which  we  have  borrowed  most  of  the  principles  which 
regulate  our  civil  and  political  rights.    It  has  been  push- 
ed to  an  extent,  which  is  not  only  odious,  but  has  become 
in  a  great  degree  subversive  of  the  personal  liberty  of  a 
targe  class  of  meritorious  subjects.    Minors  may  not  only 
be  enlisted  into  the  British  navy,  without  the  consent  of 
theii^  parents,  but  may   be  forcibly  impressed  into  it^ 
against  the  joint  consent  of  their  parents  and  themselvee. 
'  And  even  aprentices,  regularly  bound  by  contract,  are  not, 
except  in  special  cases,  and  for  a  limited  time,  prescribed 
by  statute,  exempted  from  the  like  impressment.     The 
King  V.  Reynolds,  7  Term  Rep.  479.    The  King  v.  Ed- 
wards, 7  Term  Rep.  746.    Exparte  Softly,   1  East.  Rep. 
466.  Ex  parte  Brocke,  6  East  Rep.  238.  Stat  13  Geo.  2. 
chap.  13. 
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V 

Much  has  been  stated  in  the  amiment  in  reference  tb    BOSTON, 
what  contracts  infants  are  Yoidi  and  what  are  voidable  '  ^^ 

at  common  law.  There  is,  in  the  books,  considerable  United  Siatea 
confusion  on  this  subject,  which  has  not  been  entirely  n^^7\ . 
removed  by  the  learned  discussions  in  Zouch  v.  Parsons, 
3.  Burr.  1794.  The  distinctions  laid  down  in  another 
case  by  Lord  Chief  Justice  Eyre,  seemed  founded  in  solid 
reason,  viz.  that  when  the  court  can  pronounce,  that  the' 
contract  is  for  the  benefit  of  the  infant,  as  for  instance, 
for  necessaries,  then  it  shall  bind  him,  wheu  it  can  pro- 
nounce  it  to  their  prejudice,  it  is  void ;  and  that  where  it 
is  of  an  unoBrtain  nature,  as  a  benefit  or  prejudice,  it  is 
voidable  only,  and  it  is  in  the  election  of  the  infant  to 
affirm  it  or  not,  Kean  v.  Boycott,  2  Hen.  Blac  611.  It 
is  a  material  consideration  also,  that  the  validity  of  the 
infant's  act  or  contract  is,,  in  point  of  law,  independent  of 
the  right  of  custody  in  his  parent,  although  it  may  be  an 
ingredient  .in  ascertaining  in  point  of  fact,  whether  the 
act  for  contract  be  for  his  benefit  or  not.  In  shorty  the 
disabilities  of  an  infant  are  intended  by  law  for  bis  pro*>^  . 
tection,  and  not  for  the  protection  of  the  rights  of  third 
persons,  and  his  acts  may,  therefore,  in  many  cases,  be 
binding  u)x>n  him,  although  the  persons  under  whose 
guardianship,  natural  or  positive,  he  then  is,  do  not  assent 
to  them.  The  privilege,  too,  of  avoiding  his  acts  or  con- 
tracts when  they  are  voidable,  is  a  privilege  personal  to 
the  infant,  and  which  no  one  can  exercise  for  him.  Kean 
V.  Boycott,  2  Hen.  Blac  611.  And  whenever  any  disa- 
bility created  by  the  common  law,  is  removed  by  the 
enactment  of  a  statute,  the  competency  of  the  iniant  to  do 
all  acts  within  the^purview  of  such  statute  is  as  complete 
as  that  of  a  person  of  full  age.  And  whenever  a  statute 
has  authorized  a  contract  for  the  public  service,  which 
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BOSTON,   from  its  nature  or  objects  is  manifestly  intended  to  be 
'^^^^*    performed   by  infants,  such  a  contract  must,  in.  point  of 
United  States  law,  be  deemed  to  be  for  their  benefit ;  so  that  when  bona 
,  /jj^   Jide  made,  it  is  neither  void  nor  voidable,  but  is  strictly 
obligatory  upon  them.    I  say  bona  Jide  made,  for  if  there 
be  fraud,  circumvention  or  undue  advantage  taken  of 
the  infant's  age  or  situation   by  the  public  agents,  the 
contract  would   not,  in  reason  or  justice,  be  enforced.    It 
would  be  strange,  indeed,  if  courts  of  law  could  judicially 
hold  contracts  to  be  void  or  voidable  which  the  legislature 
should  deem  salutary,  or  essential  to  the  public  interest, 
or  pronounce  them  invalid,  because  entered  into  by  the 
very  parties  who  were  within  the  contemplation  of  the  law. 
From  these  more  general  considerations,*  we   may  now 
pass  to  the  question,   whether  the  laws  of  the   United 
States  authorise  the  enlistment  of  minocs,  without  the 
consent  of  their  fathers.    All  the  acts,  from  the  first  es- 
tablishment of  the  navy,  authorize  the  employment  of 
nudshipmen,  who  are  invariably  minors  when  they  en- 
ter the  service :  and  all  the  acts  since  the  statute  of  30th 
of  June,  1778,  ch.  81.  including  those  now  in  force,  -un- 
der which  the  present  applicant  has  been  enlisted  and 
held  in  service,  in  express  terms  authorize  the  President 
to  engage  and   employ  *'  boys,"   in   the   ordinary  duties 
of  the  navy.     In  no  one  of  them  is  there  any  provision 
requiring  the  consent  of  parents  or  guardians,   to  their 
engagements,    or   authorizing   them   to   make   it.  '  (See 
the  act  30th   June,   1798,   chapter  81.  j    of  24th   April, 
1806,  ch.  36. ;  of  3d  March,  1807,   ch.  35. ;  of  31st   Jan- 
uary, 1809,  ch.  78. ;  and  of  the  2d  January,  1813,  chapter 
148.)     The  laws  manifestly  contemplate  that  it  is  a  tier- 
sonal  contract,  made  by  the  infants  themselves  for  their 
own  benefit.     They  are  entitled  to  the  pay,  the  bounties 
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aDd  the  prise  moaey,  earned  and  acquired  in  the  service.     BOSTON, 

__,  ..  1.1.1  1.^11  i_        June,  1816. 

This  IS  not  denied  in' the  argument;  and  if  the  laws  be  ,,^^^^^,^^ 
so,  then  they  must,  by  necessary  implication,  give  a  ca«  United  Statei 
pacity  to  infants  to  make  such  a  contract,  and,  when  g^^iaJri^-c 
made,  to  assert  its  legal  validity.  Upon  any  #ther  sup- 
position, the  whole  objects  of  the  legislature  would  be- 
defeated.  For  if  the  contract  of  the  infant,  made  without 
the  assent  of  his  parent,  were  void  or  voidable,  that  as- 
sent could  not,  by  the  mere  operations  of  the  common 
law,  change  its  character.  A  contract,  voidable  by  the 
common  law,  cannot  be  confirmed  or  avoided  by  any  as- 
sent or  dissent  of  the  parent  thereto.  It  is  binding  or  not, 
solely  by  the  election  of  the  infant  himself;  and  if  the 
contract  be  void,  it  is  incapable  of  being  set  up  by  any 
person  to  suppose  that  the  legislature  meant  to  authorize  an 
infant  to  enlist  in  the  navy,  and  yet  that  contract  should 
be  voidable  at  his  election,  would  be  to  suppose  that  it 
meant  to  repeal  the  rules  and  articles  of  the  navy  in  his 
faf  or ;  and  enable  him  to  desert,  when  bis  services  were 
most  inportant  to  the  public. 

If,  indeed,  the  acts  of  congress  had  authorized  parents 
or  guardians  to  bind  their  minor  children  to  an  appren- 
ticeship, or  servitude  in  the  navy,  a  valid  contract  might 
then  have  been  made  by  such  parents  or  guardians.  But 
there  is  no  such  authority  in  the  acts;  nor  am  I  satisfied 
that  it  ever  existed  at  the  common  law ;  and  if  it  ever 
did,  the  statute  of  Massachusetts,  of  the  29th  of  February, 
1795,  chapter  64,  seenis  to  have  restrained  the  exercise 
of  that  power,  to  the  cases  and  the  manner  specified 
in  that  statute.  A  difierent  doctrine  has,  indeed,  been 
•  held,  but  it  seems  to  me  extremely  difficult  to  be  main- 
tained.   Day  V.  Everit,  7  Mass.  Rep.   145.    And  in  a 

yol.  II.  67 
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BOSTON,    case  depending  upon  similar  principles  of  construction, 
^^^^J^,^^'    the  opposite  doctrine  has  been  established  in  another  ooiirt. 
United  States  Ex  parte,  McDowle,  8  Johns'  Rep.  253. 
BainlT'd  Upon  the  whole,  as  congress  have  authorized  "  boys^' 

to  be  engaged^  in  the  service  of  the  navy,  without  requir- 
ing the  previous  consent  of  their  parents  to  the  contract 
of  enlistment,  that  contract,  when  fairly  made,  with  an 
infant  of  reasonable  discretion,  fnust  be  deemed  to  have 
a  sembtance  of  benefit  to  him,  to  be  essential  to  the  pab- 
lie  welfare,  and  therefore  binding  to  all  intents  and  pur- 
poses; and  if  it  were  not  so  .binding,  but  were  avoidable, 
even  the  consent  of  parents  could  not  infuse  into  it  any 
farther  validity.     This  construction  of  the  acts  respect- 
ing the  naval  establishment,  is  confirmed  by  the  general 
practice  in  that  department ;  and  by  the  consideration, 
that  in   the  acts  respecting  enlistments  in  the  army,  a 
proviso  was,  for  a   long   time,  inserted,   ^'  that  no  per- 
son under  the  age  of  21  years,  should   be  enlisted  by 
any  ofiicer,  or  held  in  the  service  of  the  United  States, 
without  the  consent  of  his  parents,  guardian  or  master, 
first  had  and  obtained,  if  any  he  have.    See  the  act  of 
16th  of  March,  1802,  ch.  9. ;  of  Uth  January,  1813,  chap. 
154.     And  at  length,  the  necessities  of  the  public  ser- 
vice were  such,  that  the  enlistment  of  minors  over  eighteen 
years  of  age  into  the  regular  army,  was  expressly  author- 
ized ;  and  the  proviso  of  the  act  of  the  30th  of  January, 
1813,  ch.  154.,  which  required  the  previous  consent  of 
their  parents,  guardians,  or  masters,  was  expressly  re- 
pealed by  the  act  of  the  10th  of  December,  1814,  chapter 
10.     This  course  of  legislation  manifestly  shows,  that, 
'  .    whenever  the  rights  of  parents  were  intended  to  be  saved, 
a  special  proviso  was  uniformly  introduced  for  that  pur* 
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pose.    The  decisions  of  two  very  respectable  state  courts,    BOSTON, 
which  have  been  cited  at  the  bar,  so  far  as  they  go,  pro-       ^^* 
ceed  on  the  same  principles,  whicli  have  been  adopted  by  United  States 
this  court,  and  are  entitled  to  great  weight.     Common-    _  .  J_ 

Bainbndg'e^ 

wealth  V.  Murray,  4  Bin.  487.  Ex  parte,  Emanuel  Rob- 
erts, 2  Hall's  Law  Journal,  192.  The  decisions  of  our 
own  state  court,  which  have  been  cited  on  the  other  side, 
are  inapplicable,  for  they  turn  altogether  upon  the  mean- 
ing and  extent  of  the  proviso,  in  the  army  act  of  1813, 
ch.  154.  It  is  not  now  necessary  to  consider  how  far  a 
state  court  has  jurisdiction  to  discharge  a  person,  who, 

m 

by  the  return  of  the  habeas  corpus,  is  shown  to  be-enlisted 
under  a  contract  with  the  United  States.  Whenever  that 
question  shall  arise,  it  will  deserve  very  grave  considera- 
tion. See  Ex  parte  Roberts,  2  Hall's  Law  Journal 
192.;  Ferguson's  case,  9  Johns'  Rep.  239.  But  with 
great  deference  to  the  learned  judges,  I  have  never 
been  able  to  bring  my  mind  to  assent  to  the' construction 
put  upon  the  act  of  1813,  in  some  of  the  cases  in  th« 
Mass.  Rep.  Commonwealth  v.  Cushing,  11  Mass. 
Rep. 

The  view  which  has  been  taken,  upon  the  general 
question,  as  to  the  validity  of  the  contract  of  enlistment, 
renders  it  necessary  to  consider  the  second  point  made  in 
this  case,  viz.  how  far  an  infant  can,  by  disaffirming  his 
contract  of  service,  avoid  the  punishment  which  has 
been  regularly  adjudged  against  him  by  the  sentence  of 
a  court  martial,  for  a  crime  committed  against  him  :  the 
whole  proceeding  and  sentence  having  been  pronounced 
while  the  contract  was  in  force.  If  it  had  become  neces- 
sary in  this  case  to  ascertain  whether  there  had  been  ,  , 
any  consent  of  the  father,  I  should  have  tliought  it  neces- 
sary to  have  required  more  explicit  affidavits  than  have 
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I  BOSTON,    bean  made,   and  a  peremptory  denial  of  assent  on  the 

June,  181 G.  /.,/..  ,i  .   ,  *   *. 

^^^^^^^^^    part  of  the  father,  as  well  as  a  special  statement  of  facts, 
United  States  as  to  the  mode  of  life  and  place  of  residence,  of  the  minor, 
Bainbrid  e    P^®^'^"^  to  the  enlistment.     For  an  assent  of  the  father 
need  not  be  expressed,  but  may  be  implied  from  circum- 
stances. 

If  a  father  should  voluntarily  send  his  minor  children 
away  from  home,  to  obtain  a  maintenance,  or  support  in 
any  manner  that  they  could,  this  would  be  an  implied 
consent  to  any  contract,  for  that  purpose,  into  which  they 
should  enter,  and  a  waiver  of  bis  parental  rights.  It  is 
upon  this  ground,  that  (he  ordinary  retainer  of  servants 
who  are  minors,  are  held  valid)  against  the  subsequent 
acts  of  the  father.  In  strictness  of  law,  the  contract  of  the 
minor,  in  such  cases,  becomes  obligatory,  because,  being 
exiled  from  his  father's  house,  whatever  contract  he  forms, 
is,  in  an  enlarged  sense,  necessary  for  his  support,  mainte- 
nance, and  education.  I  am  of  opinion,  that  Robert 
Tread  well,  the  minor,  ought  to  be  remanded  to  the  custody 
of  his  commanding  officer. 

It  was  the  opinion  of  the  district  judge,  (Davis,)  that  the 
consent  of  the  parent  or  guardian,  where  there  is  one,  is 
necessary,  either  express  or  implied,  to  authorize  the  en- 
gagement of  a  minor  in  the  naval  service ;  but  he  concur- 
red in  the  order,  to  remand  the  said  Robert  to  the  custo- 
dy 6{  his  commanding  officer,  on  the  special  circumstan- 
ces of  the  case. 
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SUPREME   COURT.  /   ^P»^y 

charsred   with 
the      pnblica- 

PHILADELPHIA,  1807.  tion  of  a  libel 

may  be  bound 

The  CammonweaUh      }  anc*e"fof  "i^i 

V.  \       Habeas  Copus.  appearance.    - 

William  Duane.  \  &c.,  but  not 

for  his    good 

TUffhrnany  C.   J.     This  case  comes  before  me  in  con-  ^^^'^▼ior. 

There  may  be 

sequence  of  a  habeas  corpus,  directed  to  the  gaoler  of  the  cases,  hower- 
city  and  county  of  Philadelphia,  commanding  him  to  \l*  *°  which 
bring  before  me  the  body  of  William  Duane,  together  essary  to  in- 
-with  the  cause  of  his  being  imprisoned.  The  gaoler,  in  gjfrety  "^^^ 
obedience  to  the  writ,  has  produced  the  body. of  William  K^^  behav-  - 
Duane,  and  returned  that  he  was  detained  in  prison  by  general  rule* 
virtue  of  a  warrant  of  commitment  from  the  Mayor  of  **  should  not 
Philadelphia.  This  warrant  recites, *that  William  Duane  before  conjric- 
had  been  charged,  on  the  complaint  of  the  Marquis  de  **°IL\ 

°  '  ^  The  words 

Casa  Yrujo,  made  through  the  Attorney  General,  and  on  in  the  stat  34 
the  oath  of  William  B.  Hight,  with  having,  on  the  19th  foliT^not^Tf 
and  21st  of  July  last,  in  a  public  newspaper,  called  the  good  fame," 
Aurora  or  General  Advertiser,  edited  by  the  said  William  to  "^^ncludo 
Duane,  published  certain-  libels  on  the  said  Marquis,  ahd  persons  char- 
the  said  William  Duane  had  been  required  by  the  said  puWiTntVon  of 
Mayor,  to  enter  into  a  recognizance,  as  well  for  his  ap-  ^i^^^l"- 
pearance  at  the  next  Mayors  court,  as  for  his  good  be- vcnicncMthnt 
havior  in   the  mean  time,  which  he  had  refused  to  do  :  y°"^*^  follow 

'  ucmandin^ 

and  contains  a  commitment  of  William  Duane  until  he  surety  for 
shall  enter  into  a  recognizance  as  aforesaid,  or  be  deliver-  ^cfo*^*^**^^"-'^ 
ed  bv  due  course  of  law.  tion. 

From   an  examination  that  has  been  laidb  efore  me,  it  between  ^"rT. 
also  appears  that  the   said  William  Duane   oflercd   before  ''«»Kni7.aMcc  lo 

.       •    ^  •  r      \  •  k^'^'P  the 

the  mayor,  to  enter  into  a  recognizance  for  his  appearance,  pence       and 
but  refused  to  enter  into  one  for   his  good  helmvior.     So  "wr«ty  ,     for 

j?ond     beU&v- 
iour. 
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PHIL'A.     that  the  only  question  for  my  determination  is,  whether  it 
^^^^^^^.^     is  proper  to  insist  on  the  recognizance  for  the  good  behav- 
ComVeaUh   ior  of  William  Diiane,  between  this  time  and  the  next 
Duwe.       Mayor's  court. 

In  the  consideration  of  this  point  are  involved  principles 
of  importance,  which  have  agitated  the  feelings  and  di- 
vided the  judgments  of  many  persons  both  in  this  and 
other  states  of  the  union. 

I  have  considered  it,  certainly  without  passicm  or  pre- 
judice, and  with  as  much  attention  as  the  short  time  al- 
lowed for  decision  would  admit. 

Surety   for  good   behavior   may   be   considered  in   two 
points  of  view:    It  is  either  required  after  conviction  of 
some  indictable  offence ;    in  which  case  it  forms  part  of 
the  judgment  of  the  court  and  is  founded  on  a  power  in- 
'  cident  to  courts  of  record,  by  the  common  law;  or  it  is 

demanded  by  judges,  or  justices  of  the  peace,  out  of 
court,  before  tl»e  trial  of  the  person  charged  with  an  of- 
fence, in  pursuance  of  authority  derived  from  a  statute 
made  in  the  34th  year  of  Edward  III.  It  is  this  last 
kind  which  we  are  now  to  consider.  The  statute  34  Ed. 
III.  authorizes  justices  of  the  pea'ce  to  take  surety  for  good' 
behavior,  of  all  those  that  are  not  of  good  famey  to  the 
intent,  that  the  public  may  not,  be  troubled  by  such  per- 
sons. It  is  supposed  that  this  statute  was  made.to  prevent 
the  disorders  which  were  introduced  by  the  soldiers  of 
Edward  III. ;  numbers  of  whom,  after  serving  in  his 
armies  in  France,  were  discharged  in  England.  The 
natural  meaning  of  the  words  "persons  not  of  good 
fame,"  seems  to  be  those  who  by  their  general  evil  course 
and  habits  of  life,  had  acquired  a  bad  reputation,  and 
were  supposed  to  be  dangerous  to -the  community.  In 
process  of  time,  however,  the  construction  of  these  ex- 
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pressions  has  been  extended   far    beyond  their  original      PHIL'A, 
meaning  ;  and  persons  are  now  commonly  held  to  find 

"  surety  for  their  good  behaviour,  who  are  not  generally  ComVealth 
of  ill  fame  but  have  only  been  charged  with  some  parti*  ^7' 
cular  offence.  It  is  laid  down  by  some  ancient  authors, 
that  libellers  may  be  held  to  surety  for*  good  behaviour. 
But  on  searching  the  English  books  of  reports,  I  find 
but  few  cases  in  which  courts  have  given  their  opinion 
on  this  point,  l^he  decisions  of  the  English  courts,  prior 
to  our  revolution,  are,  with  some  few  exceptions,  received 
as  authority  in  our  courts.  Now,  it  appears  from  the 
cases  before  the  revolution,  that  it  was  by  no  means  an 
established  practice,  that  a  man  charged  with  a  libel, 
should  before  conviction,  be  held  to  surety  for  his  good 
behaviour.  In  the  case  of  the  King  v.  Shuckburg,  in 
the  year  1743,  reported  1  Wils.  29.,  the  defendant  was 

'  arrested  by  virtue  of  a  warrant  from  the  secretary  of  state 
for  publishing  a  blasphemous  libel  called  Old  England's 
Te  Deum.  Upon  being  brought  up  to  the  court  of  King's 
Bench,  by  habeas  corpus,  in  order  to  be  bailed,  he  offer-  ^ 
ed  to  enter  into  the  common  recognizance  for  his  ap- 
pearance.  The  Attorney  General  insisted  on  bail  for 
his  good  behaviour  also.  The  Lord  Chief  Justice  said^ 
it  has  often  been  taken  both  ways,  and  he  intended  to 
take  the  opinion  of  all  the  judges ;  he  therefore,  for  the 
present,  took  the  defendant's  recognizance  for  his  ap^ 
pearance  only,  and  made  him  enter  into  a  ru^e  to  put 
in  bail  for  his  good  behaviour,  if  the  major  part  of  the 
judges  should  be  of  the  opinion  that  he  ought. .  Nothing 
farther  appears  to  have  been  done  in  this  case :  in  a  mar- 
ginal note  of  the  report  of  it  by  Sergeant  Wilson  is  men- 
tioned the  case  of  the  King  against  Franklin,  6  Geo.  II. 
When  the  same  point  was  argued  before  all  the  judges, 
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Priil^A,      but  they  never  gave  any  opinion.      Mr.   Higbmore,   in. 
*^^"        his  Treatise  on  Bail,  published  in  the  year  1783,  cites 
Com'wcalth    the  case  of  the  King  v.  Shuckburg,  and  seems  to  consi- 
^-  der  the  law  as  still  Unsettled.   -  It  appears  from  these  au- 

thorities, that  the  English  judges  were  unwilling  to  es- 
tablish a  practice  which  they  might  have  thought  hostile 
to  the  genius  and  spirit  of  the  nation. 

Let  us  now  examine  how  this  matter  has  been  consider- 
ed in  America.  The  United  States,  in  general,  have 
at  all  times  been  very  much  alive  to  the  liberty  oV  the 
press  and  the  right  of  trial  by  jury ;  and  their  constitu- 
tions have  shown  great  jealousy  and  sensibility  on  tbese 
points.  In  prosecutions  for  libels  against  the  king  and 
officers  of  government,  it  has  been  usual,  in  England,  to 
prosecute  by  way  of  information;  a  mode  of  proceeding, 
by  which  the  defendant  is  brought  to  his  trial  by  a  petty 
jiuy  at  the  instance  of  the  Attorney  General,  without  the 
previous  inquiry  by  the  grand  jury.  The  constitution 
of  Pennsylvania  has  taken  special  care  to  guard  against 
this.  Grand  juries'  are  not  to  be  dispensed  with,  except 
in  certain  enumerated  cases,  of  which  libel  is  not  one. 
It  also  provides,  that  every  citizen  may  freely  speak,  write 
and  print,  on  every  subject;  being  responsible  for  the 
abuse  of  that  liberty.  I  think  that  the  counsel  for  Jllr. 
Duane,  has  gone  too  far,  in  contending  that  our  consti- 
tution absolutely  prohibits  the  binding  a  man  to  his  good 
behavioyr  for  a  libel  before  conviction.  It  only  provides, 
,  that  a  man  may  freely  speak,  write  and  print,  at  his  own 
peril,  being  responsible  either  to  the  public,  or  any  in- 
dividual whom  he  may  injure.  It  is  generally  under- 
stood, and  I  think  truly,  that  this  provision  was  intend- 
ed to  prevent  men's  writings  from  being  subject  to  the 
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rkms  examination  and  control  of  an  ofScer  appointed     phiL'A, 
oy  the  government,  as  is  the  practice  in  many  parts  of 
Barc^,  and  was  once  jthe  practice  in  England ;  now,  a  Comweaith 
man)    though  bound  to  his   good  behaviour,  may   still      ^^^ 
poblidi  what  he  pleases,  and  if  he  publish  nothing  un-^ 
lawftil)  his  recognizance  will  not  be  forfeited.     Indeed,  I 
conaider  this  point  aa  having  been-  decided  by  the  Su- 
preme Court,  and  ultimately  by  the  High  Court  of  ^Er- 
rors and  Appeals,  in  the  case  of  the  Commonwealth  v. 
Oobbett,  which  I  shall  consider  more  particularly  present- 
ly.   But,  although  it  has  been  decided,  that  a  recogni- 
zance, when  thus  taken,  is  not  void,   yet  it  never  has 
been  decided  within  my  knowledge,  that  it  is  incumbent 
on  a  judge,  or  that  it  is  prudent  or  proper,  to  call  for 
surety  of  good  behaviour  from  a  person  charged  with  a 
libeV  before  trial;  and  that  is  the  point  now  before  me. 
Indeed,  from  the  charge  delivered  by  Chief  Justice  Ship* 
pen,  in  Cobbett's  case,  of  which  my  brother  judge.  Smith, 
has  favoured  me  with  a  very  accurate  note,  I  should,  not 
suppose    that  the  chief  justice,   or  either  of  the  other 
judges,  would   have  thought  it  proper  to  call   for  this 
kind  of  surety,  except  under  very  extraordinury  circum- 
stances.   The  case  now  before  me  is  attended  with  no 
every  peculiar  circumstance,  so  far  as  it  has  come  to  my 
knowledge  judicially,  and  I  must  confine  myself  to  the 
evidence  produced.    T^he  mayor,  who  was  so  very  obli- 
ging as  to  favour  me  with  an  account  of  what  passed  at 
bis  office,  declared  that  he  considered   the   security  for 
good  behaviour  as  a  thing  quite  of  course,  and  for  that 
reason  only,  would  not  dispense  with  it.     And  he  also 
declared,  that  he  prepared  the  recognizance   himself,  in 
what  he  conceived  the  usual  form,  without  the  instruc- 
tion or  direction  of  the  attorney  general.     Now,  if  this 
Vol.  68 
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PHfL*A,  practice  be  established,  two  conseqaences  will^Uov 
which  certainly  may  be  attended  with  grctat  inconve- 
Com'weaith  nlence.  In  the  first  place,  the  justice  who  takes  the 
recognizance,  may  fix  it  in  whatever  sum  he  pleases ; 
and  then  if  it  should  be  forfeited  by  a  libel  of  the  mildest 
nature,  the  whole  penalty  must  be  recovered,  without 
any  power  in  the  court  to  mitigate  the  puuisfameDi  ac- 
cording to  the  nature  of  the  offence.  And,  in  the  second 
place,  the  defendant  may  be  brought  to  trial  for  a  libel, 
so  far  as  to  be  burdened  with  the  forfeiture  of  his  reoog- 
nizance,  wit4iout  the  previous  investigation  of  a  grand 
jury.  No  considerate  man  will  say,  that,  under  certain 
circumstances,  these  may  not  be  very  greet  evils.  Mo 
man  can  exactly  calculate  how  far  a  practice  of  this 
kind,  exercised  by  daring  and  wicked  hands,  into  which 
it  may  sometimes  fall,  may  stifle  or  even  extinguish  the 
spirit  of  honest  investigation  and  necessary  inquiry. 
And  what  is  the  reason  for  it  ?  The  party  complainiiig 
has  a  right  to  the  protection  of  the  laws,  and  will  receive 
it.  The  person  accused  will  be  brought  to  his  trial, 
and  if  convicted,  he  will  be  punished  according  to  the 
degree  of  the  offence.  What  more  does  public  justice 
require  ?  But  it  is  said,  it  is  necessary  to  prevent  future 
libels;  if  future  libels  are  published  while  the  prosecu- 
tion is  depending,  they  will  be  punished  on  convidion, 
in  proportion  to  the  obstinacy  of  the  offender.  No  man 
abhors,  more  than  I  do,  the  base  practice  of  libelling. 
It  is  a  crime  forbidden  by  the  laws  of  Grod  and  man,  and 
of  much  blacker  dye  than  some  men  seem  to  be  aware 
of.  All  classes  and  descriptions  of  men,  all  parties  have 
lamented  and  suffered  by  the  uncontrolled  licentious- 
ness of  the  press.  I  am  not  without  hopes  that  the  evil 
will  be  lessened ;  that  a  remedy  may  be  found,  in    the 
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honesty  and  good  sense  of  a  majority  of  ihe  people,  aided  PHIL'A, 
by  the  wholesome  chastisemetit  which  courts  and  juries  ^^^^^.^ 
will  be  called  on  from  time  to  time  to  inflict.  But  in  Com'wealth 
order  to  give  those  punishments  their  full  efficacy  in  the  -^  ^* 
eommuDity^  it  will  be  necessary,  in  judicial  proceedings, 
to  temper  firmness  with  liberality,  never  forgetting  that 
human  principle  which,  in  doubtful  cases,  turns  the 
scale  in  favour  of  the  accused.  I  should  have  felt  little 
difficulty  in  deciding  the  question  before  me,  but  for  the  ^ 
case  of  Wm.  Cobbett,  cited  by  the  attorney  general  in 
his  argument.  Mr.  Cobbett  was,  in  tliia  year  1797, 
bound,  with  two  sureties,  in  a  recognizance  for  his  good 
behaviour,  by  the  chief  justice  and  the  present  governor, 
Mr.  Kean,  whose  opinion  has  great  weight  with  us, 
because  I  consider  him  an  eminent  lawyer,  zealously 
attached  to  the  liberties  of  this  country,  both  civil  and 
religious.  I  have  not  been  aUe  to  obtain  an  accurate 
fiAatement  of  the  case  of  Cobbett,  so  far  as  it  relates  to 
the  binding  of  him  to  his  good  behaviour.  Judge 
Smith's  notes  only  contain  an  account  of  the  action  on 
the  recognizance  tried  in^  the  Supreme  Court.  As  far, 
however,-  as  I  have  heard,  it  differs  from  the  present 
case  in  some  material  circumstances.  I  have  never 
seen  the  warrant  against  Cobbett ;  but  I  have  been  in- 
formed, that  he  was  charged  in  it  with  numerous  libels 
against ''different  persons,  of  which,  on  his  appearance 
before  the  chief  justice,  he  avowed  himself  the  author. 
In  the  present  case,  Duane  is  charged  with  publishing 
two  libels  against  the  same  person,  and  he  has  not  con- 
fessed that  he  is  the  author  of  either.  As  a  judge,  I 
know  nothing  that  is  not  legally  proved  before  me^  I 
must  not  act  on  the  supposition  that  the  defendant  has 
published  numerous  libels,  because  there  is  no  oath  to 
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ibat  purpose;  and,  by  our  constitution,  all  warrants 
must  be  grounded  upon  an  oath  or  affirmation.  Upon  the 
whole,  the  most  that  cau  be  said,  with  regard  to  the  re- 
coguizances  for  good  behaviour,  is,  that  hey  are  demanda- 
ble  or  not,  at  the  discretion  of  the  judge.  They  differ 
from  recognizances  to  keep  the  peace,  in  two  important 
features :  1st.  Surety  for  good  behaviour  is  more  extensive 
ii\  its  nature  than  surety  for  the  peace,  and  may  be  more 
easily  forfeited,  and,  therefore,  should  be  exacted  with 
greater  caution.  2d.  Surety  of  the  peace  is  demandable  of 
right  by  any  ^idividual  who  thinks  himself  in  danger  of 
bodily  hurt,  and  will  make  the  necessary  oaths ;  but  this 
principle  has  not  been  applied  to  surety  for  good  behavioar. 
I  will  not  say  that  there  are  no  circumstances  in  which 
surety  for  good  behaviour  ought  to  be  exacted  in  cases  of 
libels  before  conviction ;  on  the^contrary,  I  have  no  doubt 
but  there  are  occasions  on  which  ii  may  be  proper  and 
-necessary  to  insist  upon  it.  But  I  am  of  opinion  that  it 
will  be  most  agreeable  to  the  spirit  of  our  constitution,  and 
most  conducive  to  the  suppression  of  libels,  to  adopt  it  as 
a  general  rule,  not  to  demand  surety  for  good  b^aviour 
before  conviction.  Under  these  impressions,  I  must  dis- 
charge the  defendant  on  his  entering  into  recognizance  for 
his  appearance  at  the  next  Mayor's  Court. 
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ALBANY,  (N.  Y.  )  1814. 


In  the  Matter  of}^  ^ 

AmasaRoode:\     Habeas  Corpds. 

X  V.  N.  Yaies,  Recorder.  The  prisoner  claims  to  Conatniction 
be  discharged  under  the  23d  section  of  the  act  of  Ck>n-  congreM,  hi 
gross  of  March  16th,  1812,  which  enacts,  « that  no  non-  «>**»»»  *?  ^^ 

arrest    of    an 

commissioned  officer,  musician,  or  private,  shall  be  arrest-  enlisiened  sol- 
ed, or  subject  to  arrest,  or  be  taken  in    execution    for  i""'  *"  ^^  ^' 

'  •*  '  S.  army, 

any  debt  under  the  sum  of  twenty  dollars  contracted  Mareh    I6ch, 

|Q|0 

before  enlistment,  nor  for  any  debt  contracted  after  enlist-        ' 
ment." 

It  appears  that  the  prisoner  is  confined  in  the  prison  of 
Albany  county,  ^  on  mesne  process,  issuing  out  of  the 
said  county,  at  the  suit  of  John  Shepard,  for  a  debt  of 
twenty-eight  dollars  and  fifty  cents.  The  facts  in  this 
case,  as  disclosed  on^  the  return  of  the  habeas  corpus  be* 
ing  made  to  me,  (of  which  the  plaintiff  by  my  order  had 
previous  written  notice,  and  attended  accordingly,)  appear 
to  be  as  follows  : 

The  prisoner  is  a  private,  duly  enlisted  in  the  United 
States  army.  Before  his  enlistment,^  he  was  indebted  to 
three  several  persons  in  small  sums,  neither  of  which 
amounted  to  twenty  dollars,  but  which  in  the  aggregate 
exceeded  that  sum.  After  his  enlistment,  the  prisoner 
was  induced  to  give  his  note  to  each  of  those  three  per- 
.  sons,  for  the  sums  he  respectively  owed  them,  which 
notes  came  to  the  plaintiff's  (Shepard's)  hands  by  pur- 
chase or  assignment,  and  being  negotiable,  the  plaintiff 
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ALBANY,    consolidated  them  in  one  suit,  and  in  this  suit  the  prisoner 
,  ^^^C^     is  at  present  in  custody. 

In  the  Matter       ^     .      .      „  ....  r       -•         •        i.- 

of  Technically  speaknig,  the  cause  of  action  in  this  case 

AmasaRoodo.  accrued  to  Shepard  after  the  enlistment ;  and  if  the  debt 
is  to  be  assimilated  to  the  cause  of  action,  then  bo  doubt 
can 'remain  that  this  demand  was  contracted  after  enlist- 
ment ;  certainly  before  the  enlistment  Shepard  was  not  a 
creditor^  his  right  as  endorser  arose  subsequently,  and 
the  very  form  of  declaring  by  endorser  agatinst  drawer,  al- 
leges a  promise  or  assumption  (the  basis  of  ttie  action)  by 
the  defendant  to  the  plaintiff,  after  the  notes  were  assigOf 
ed  or  endorsed.  Hence,  upon  a  strict  application  of  legal 
principles^  the  relation  of  debtor  and  creditor  did  not  exist 
between  the  parties  until  after  enlistment. 

In  this  case,  I  am  inclined  to  adopt  these  principles : 
By  it,  full  effect  is  given  to  the  act  of  congress,  which  ought 
to  receive  a  favourable  construction,  as  being  made  for  the 
mpport  and  defence  of  the  country  ;  this,  too,  will  prevent 
a  volunteer  creditor  from  Tnterposifig  his  claims  between 
the  government  and  its  military  forces,  and  will  prevent 
fraudulent  or  colourable  purchase  of  debts  being  made, 
with  a  view  either  to  harass  the  soldier,  or  diminish  the 
jnational  strength. 

I  am  clearly  of  opinion,  therefore,  that  the  prisoner,  un- 
der the  particular  circumstances  of  this  case,  comes  with- 
in the  operation  of  the  act  of  congress,  and  must  be  dis- 
jcharged  from  imprisonment. 

The  prisoner  was  accordingly  discharged  from  prison, 
and  delivered  over  to  his  commanding  olBScer. 
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CIRCUIT  COUJIT  U.  S. 

On  an    in- 

RICHMOND,  DECEMBER,  1817,  dictmcnt  for 

'  ^  '  piracy,  a  com- 

rT-   .-  J   cr«   ^  V  mission   from 

United  States  ]  a  government, 

V.  >     Piracy.  whose     inde- 

William  Hutchings.  J  pendence  has 

not  been    re- 

Present— Hon.  Ch.  J.  Marshall  cognized  may 

be    given    in 

William  Wirt,  Esq.,  Counsel  for  the  United  Slates.      Slejurymer^ 

ly  as  a  paper 

Messrs.   Upsher  and  Murdavgh,  Counsel  for  tbe  pris-  found  on 

oner.  board  the  ve.- 

selj  It  cannot 

The  leading  facts  proved  on  the  part  of  the  prosecution,  ^ug^f^'^t^ !? 
were  the  following :  cal  acts  com- 

mitted    under 

The  schooner  Romp,  armed  with  six  eighteen  pound  it. 
carronades,  sailed  from  Baltimore  early  in  April   last,  os-     ^^*  "**^  ^^ 

'  J  r  1         ODQ     govern^ 

tensibly  on  a  commercial  voyage  for  Buenos  Ay  res.  She  ment  not  re- 
took with  her  an  American  register,  and  was,  in  all  re-  thfo'^er  pro^ 
spects,   documented  as   an  American  vessel.      About  12  ves  nothing. 

I  /•        1        •        .1  r  •rr*     >    •       i  ^  nation  be- 

days  after  leaving  the  capes  of  Yirgmia,  her  crew  were  comes  inde- 
mustered,  when  they  were  informed  of  the  destination  of  p«ndent  from 

its  declaration 

the  vessel  against  the  commerce  of  Spain.  A  salute  was  as  it  respects 
fired  ;  the  colours  of  Buenos  Ayres   hoisted  :  the  name  of  ***  ^^^  ^^^' 

'  -^  '  ~        emment ;  and 

the  vessel  changed  from  the  Romp  to  the  Santafecino,  and  independent 
articles  under  the  government  of  Buenos  Ayres  signed  iy  Zl'^^Z^;. 

the  crew.  recognized  by 

them. 

There  was  some  disagreement  between  the  witnesses  To  make  a 
as  to  the  manner  in  which  the  crew  received  the  intelli-  Jbehi2i"wa8 
geuce  of  this  change  in  the  national  character  of  the  ves-  piracy,  it  is 
sel,  some  affirming  that  the  colours  of  Buenos  Ayres  were  ^jj^t  robbery 
saluted  with  che^s,  and  affirming  that  they  were  saluted  shouldbepun- 

ished  by  death 

with  murmurs.  upon  land. 
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RICHMOND  The  Santafecino^  however,  proceeded  on  her  cruise, 
^^^^J^  and  in  the  course  of  it,  .captured  five  Spanish  vessels,  out 
United  States  of  which  they  took  every  thing  valuable,  sent  two  of  them 
Hutch'  ^  Buenos  Ayres  for  condemnation,  and  gave  up  the  rest 
to  the  prisoners.  Near  an  hundred  vessels,  American, 
Portuguese,  Dutch,  English,  and  others,  which  were  neutral 
between  Buenos  Ayres  and  Spain,  were  spoken  during 
the  cruise  ;  all  of  which  were  treated  politely.  The  gen< 
eral  conduct  of  the  Santafedno,  appeared  to  be  that  of  a 
regular  commissioned  vessel,  her  prisoners  being  treated 
humanely,  and  their  private  property  restored  to  them,  and 
perfect  respect  always  paid  to  the  vessels  of  neutral  na- 
tions. Some  of  the  witnesses,  who  were  of  the  crew 
of  the  Santafecino,  farther  proved  that  the  crew  were  dis- 
satisfied with  the  colours  under  which  they  sailed,  and 
that  the  revolt  among  them  was  in  consequence  of  this 
dissatisfaction. 

The  only  evidence  ofiered  on  the  part  of  the  prisoner 
was  a  paper,  purporting  to  be  a  commission  to  the  Santa- 
fecino, and  a  commission  to  the  prisoner,  as  sailing  master 
on  board  of  her,  from  the  government  of  Buenos  Ayres. 
The  district  attorney  objected  to  their  going  to  the  jury, 
because, 

1st.  There  was  no  evidence  of  their  being  genuine  pa- 
pers, as  there  was  no  proof  that  Buenos  Ayres  was  an  in- 
dependent government,  nor  that  the  seals  attached  to  these 
commissions  was  the  seal  of  Buenos  Ayres. 

2d.  If  the  commissions  were  genuine  papers,  they 
obviously  did  not  belong  to  this  vessel,  for  they  bore  date 
in  November,  1815,  and  the  name  of  Santafecino  was  not 
borne  by  this  vessel  until  the  April  following. 

These  points  Mr.  Wirt  pressed  with  his  iisual  eloquence 
and  vigor. 
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Mr,    Usphurf  for  the  prisoner,  contended,  that  the  pa-  RICHMOND 
pers  ought  to  go  to  the  jury,  as  evidence  to  be  allowed, 
whatever  weight   they  should   be  entitled   to.     He  con-  United  Statei 
tended  that  the  question,   whether  Buenos  Ayres   was '  „    ^: 
independent  or  not,  was  for  the  executive  to  decide,  and 
not  the  judiciary.    That  a  late  correspondence  between 
Don  Onis,  the  Spanish  minister,  and  the  American  sec- 
retary of  state,  proved  that  the  people  of  Buenos  Ayres 
were  in  a  state  of  revolution,  exerting  themselves   to 
throw  oflf  the  yoke  of  Spain.      That  there  was  an  exact  \ 

and  perfect  analogy  between  that  contest  and  the  revo- 
lutionary contest  of  oUr  country.  That  .by  the  treaty  of 
1783,  by  numerous  decisions  of  our  courts,  recognizing 
the  validity  of  laws  passed  during  the  revolution,  and 
by  express  decisions  on  the  point,  the  principle  was  set- 
tled that  our  existence  as  an  independent  nation  com- 
menced with  our  declaration  of  independence  in  1776, 
and  not  with  the  definite  treaty  of  peace  in  1783. 
That  by  parity  of  reasoning,  the  independence  of  Bue- 
nos Ayres  commenced  with  their  declaration  of  inde- 
pendence, and  as  that  declaration  was  matter  of  notorie- 
ty throughout  the  world,  and  was  more  porticularly 
proved  by  the  correspondence  between  Don  Onis  and 
Mr.  Monroe,  we  were  bound  to  consider  them  an  inde- 
pendent people.  That  the  seal  of  an  independent  peo- 
ple proved  itself,  and  was  not  the  subject  of  proof  by 
any  other  sort  of  evidence.  That  it  was,  in  its  nature 
the  highest  species  of  evidence,  because  no  nation  could  * 

delegate  to  subordinate  agents  a  greater  power  or  autho- 
rity than  it  possessed  itself.  That  this  principle  was 
fully  recx>gnized  in  the  supreme  court ;  and  it  was  indeed 
an  offspring  of  the  comity  of  nations,  which  all  civilized 
nations  acknowledged.      That  of  course  the  seal  attach- 

VoL.  II.  69 
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RICHMOND  ed  to  the  commissions,  in  the  present  instance,  proved 

Dec.  1817.      .      ,^  ,     ,  '.  ...  r    i 

^^p^^^,„^^  Itself — proved  the  genumeness  and  object  of  the  coin- 
United  States  missions,  and  that  it  was  incompetent  to  the  prosecution 
HtttchinjM  ^^.<^11  for  any  other  evidence  as  lo  these  points.  This 
argument,  Mr.  Upshur  considered  applied  to  both  points 
made  by  the  district  attorney,  but  even  if  it  did  not,  that 
there  was  nothing  in  the  second  point,  because  these 
commissions  were  executed  and  dated  in  Buenos  Ayre^ 
in  blank,  and  were  left  to  be  filled  up  by  the  agent  of 
that  government  in  this  country.  That  this  was  a  satis- 
factory mode  of  accounting  for  the  difference  of  time  be- 
tween the  date  of  the  commission  ii\d  the  adoption  of  the 
name  of  the  /Santafecino,  and  that  there  could  be  no  rea- 
son to  believe  that  the  commissions  had  ever  been  used  on 

■ 

board  of  any  other  vessel. 

The  court  decided,  that  the  commissions  should  go  to 
the  jtiry,  merely  as  papers  found  on  board  the  vessel.  But 
on  the  main  question,  the  court  ^vas  of  opinion,  that  a  na- 
tion became  independent  from  its  declaration  of  indepen- 
dence, only  as  respects  its  own  government,  and  the  vari- 
ous departments  thereof.  That  before  it  could  be  consid- 
ered ifidependent  by  the  judiciary  of  foreign  nations,  it  was 
necessary  that  its  independence  should  be  recognized  by 
the  executive  authority  of  those  nations.  That  as  our 
executi^  had  never  recognized  the  independence  of  Bue- 
nos Ayres,  it  was  not  competent  to  the  court  to  pronounce 
^  its  independence.    That,  therefore,  the  court  could  not 

acknowledge  the  right  of  that  country  to  have  a  national 
seal,  and  of  course  that  the  seals  attached  to  the  commis- 
sions in  question,  prove  nothing. 

Upon  this  state  of  the  testimony,  the  case  was  argued 
before  the  jury.  The  cause  occupied  the  whole  of 
Thursday  and  Friday.  In  the  course  of  the  argument, 
Mr.  Upshur  made  the  point,  whether  by  the  act  of  con- 


REPORTS  OF  CRIMINAL  LAW  CASES.  547 

gress,  under  which  the  prisoner  was  indicted ;  a  robbery  RICHMOND 

on  the  high  seas  amounted  to  piracy  in  any  case.      The 

words  of  the  act  are,  that  *^  if  any  person  shall,  upon  the  Umted  States 

high  seas,  or  in  any  haven,  bay,  or  river,  out  of  the  juris-         T*. 

diction  of  any  particular  state,  commit  murder,  robbery, 

or  any  other  crime  or  misdemeanor,  which,  if  committed 

in  the  body  of -a  country,  would  by  the  laws  of  the  United 

States  be  punished  with  death,  it  shall  amount  io  piracy." 

The  argument  of  Mr.  Upshur  was,  that  it  was  necessary 

that  robbery  should  first  be  made  punishable  with  death 

by  the  laws  of  the  Uhited  States,  when  committed  on 

land,  before  it  could  amount  to  piracy,  when  committed 

on  the  sea,  which  was  not  now  the  case.   '  That  judge 

Johnson  had  so  decided  in  South  Carolina,  although  ^a 

contrary  decision  had  been  subsequently  pronounced  by 

judge  Washington. — That  the  conflict  between  these  two 

learned  judges,  proved  that  the  law  was  at  least  doubtful 

— that  the  jury  in  a  capital  case  were  judges,  as  well  of  the 

law  as  the  fact,  and  were  bound  to  acquit,  where  either 

was  doubtful. 

The  court  being  appealed  to  for  the  interpretation  of  the 
la w^  decided  that  it  was  not  necessary  that  robbery  should 
be  punishable  by  death  when  committed  on  land,  in  order 
to  amount  to  piracy  if  committed  on  the  ocean ;  but  as  two 
judges,  (for  both  of  whom  the  court  entertained  the  highest 
respect,)  had  pronounced  opposite  decisions  upon  it,,  the 
court  could  not  undertake  to  say  that  it  was  not  at  least 
doubtful. 

Mr.  Murdaugh  contended,  that  the  acceptance  of  these 
commissions  amounted  to  an  act  of  expatriation.  Mr. 
Wirt,  on4he  other  hand,  insisted  that  it  was  not  compe- 
tent to  any  one  to  change  his  national  character  by  his  own 
act  alone,  without  the  concurrent  act  of  the  government 
he  adopted. 
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RICHMOND      The  court  indicated  an  opinion  against  Mr.  Murdaugb, 

^^_^^'    founded  chiefly  upon   the   opinion  already   pronounced, 

United  States  that  the  government  of  Buenos  Ayres  could  not  be  recog- 

„    7\         nized  by  the  court  as  existing  at  all.       The  facts   were 

'Commented  on  by  all  the  counsel  at  cbnsiderable  length. 

The  jury  retired  at  candlelight  on  Friday  evening,  and 
in  about  ten  minutes  returned  a  verdict  of  Not  Gfuiliy. 


GENERAL  SESSIONS. 

NEW  YORK,  FEBRUARY,   1819. 

The  People         ] 

V.  V  Assault  and  Battery. 

James  W.  Lent.     J 

The  General  Present — Hon.  C  D,   CohJetij  Mayor. 

SeMions  have  Pierre  C  Van  Wyck,  Esq.,  Counsel  fpr  the  Prosecution, 
ier    offences      Anthoti,  Counsel  for  the  Defendant. 

GOTerno^r'sl^  ^V  ^^  Court. — The  defendant  is  indicted  for  an  as- 
land,  notwith-  sault  and  battery  on  James  Dusenbury,  a  deputy  sheriff, 
standingithaa  in  the  execution  of  his  office.  To  this  indictment  the  de- 
been  ceded  to  fendant  has  pleaded,  that  the  offence,  if  any,  was  commit- 
notwit^stand^  *®^  ^"  Governor's  Island,  and  that  this  court  has  not  juris- 
ingithasbeen  diction  of  the  offetices  committed  on  that  Island,  the  same 
declaredinihe  having  been, ceded  by  the  state  to  the  United  "^States,  ^o 
act  of  session  this  plea  the  district  attorney  has  demurred  specially,  and 
(Feb.  I5ih,  asssigned  for  cause,  that  the  plea  does  not  show  any  other 
issnthe^lace  ^^^  competent  to  try  the  case.  The  defendant  has 
"  shall  *  here- jo*^®^  i"  demurrer,  and  the  validity  of  the  plea  is  now  to 
after  be  sub-  be  decided. 

jecttotheju-  Per  our  present  purpose,  it  must  be  taken  as  conce* 
risdiction  of  (j^d,  that  tho  offeftce  charged  in  the  indictment  was  com- 
^2  ^\  ^l  mitted  in  a  part  of  the  state  of  New  York,  which  is  with- 
clude^the  ju"  ^^  ^^®  bounds  of  the  city  and  county  of  New  York,  and 
risdiction    of  that  this  cQurt  would    have  cognizance  of  the  case,  if  it 

the  Sessions,  must  show  that  the  place  was  purchased  by  the  United  States ;  being  sub- 
ject to  their  jurisdiction,  is  not  sufficient.  It  must  appear  by  some  act,  on  the  part  of 
the  ^Ternment,  that  they  intend  to  exercise  exclusive  jurisdiction. 

Some  powers  of  the  general  government  are  from  Uieir  nature  exclusive;  there  are 
other  powers  where  congress  has  a  right  to  exclude  the  state  authority,  but  until  they 
o  so  the  jurisdiction  of  the  state  is  not  taken  away. 
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The  People 

▼. 

Lent. 


has  Dot  been  deprived  of  its  jurisdiction  as  to  all  crimes  NEW  YORK 
committed  on  Governor's  Island,  by  the  constitution  and  Febr'y,  1819. 
laws  of  the  United  States,  and  by  an  act  of  the  legislature 
of  this  state,  passed  15th  of  February,  1800,  (1.  R.  L. 
189.)  by  which  it  is  enacted,  that  '^  all  that  island  called 
Govethor's  Island,  on  which  Fort  Jay  is  situated,  bound- 
ed on  all  sides  by  the  waters  of  the  East  River  and  Hud- 
son River,  shall  hereafter  be  subject  to  the  jurisdiction  of 
the  United  States."  There  is  a  proviso,  reserving  the 
right  to  serve  process  issuing  under  the  authority  of  the 
state ;  but  as  a  right  to  serve  process,  and  criminal  juris- 
diction as  to  offences,  are  totally  distinct,  and  the  former 
does  not  embrace  the  latter,  the  proviso  may,  in  this  case, 
be  laid  entirely  out  of  consideration.  But  it  may  be  ob- 
served, that  if  this  offence  should  have  been  committed  on 
the  officer,  when  he  was  attempting  to  serve  process,  the 
proviso  would  be  absolutely  nugatory  ;  so  long  as  congress 
have  not  legislated  on  the  subject,  this  court  cannot  pun- 
ish the  offender.. 

By  the  constitution  of  the  United  States,  (art.  1.  s.  8.) 
qpngress  have  power  to  exercise  exclusive  legislation  in  all 
cases  whatsoever,  over  such  district  as  might  become  the 
seat  of  government  of  the  United  States,  "^  and  to  exercise 
like  authority  over  places  purchased  by  the  consent  of  the 
legislature  of  the  state  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals,  dock  yards,  and  oth- 
er needful  buildings,  and  to  make  all  laws  which  shall 
be  needful  and  necessary  for  carrying  into  execution  the 
foregoing  powers." 

The  plea  to  exclude  the  jurisdiction  of  this  court  will 
not  be  good,  imless  it  shows  that  Governor's  Island  was 
a  place  purchased  by  the  government  of  the  United 
States;  with  the  consent  of  the  legislature  of  this  state, 
for  some-or  one  of  the  purposes  mentioned  in  the  before- 
mentioned  article  of  the  constitution  of  the  United 
States ;  or,  at  least,  it  must  appear  to  the  court  that  Go* 
vernor's  Island  is  such  a  place.  The  plea  does  not 
show  it ;  on  the  contrary,  it  avers  that  Governor's  Island 
was  under  the  jurisdiction  of  the  United  States.  Now, 
this  is  not  the  fact,  unless  it  can  be  shown  that  the  Uni^ 
ted  States  has  accepted  the  jurisdiction,  which  has  not 
been  done,  and,  I  believe,  cannot  be  done.  The  law  of 
our    legislature,  above  quoted,  shows  that  neither  terri- 
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NEW  YORK  tory  nor  jurisdiction  was  absolutely  ceded.    The  Inland 

Febr'7  1819.   ^yas  merely  made  subject  to  the  jurisdiction  of  the  Uni- 

^-^•^^^^^-^     ted  States,  if  the  United  States  pleased  to  exercise  juris- 

The  People  dictiou  over  it.     No  act  of  congress  has   been  referred  to 

jj*  by  the  counsel  for  the  defendant,  nor  can  I  find  that  any 

•   exists  by  which  the  United  States  cAn  be  considered  as 

having  exercised  their  exclusive  right  of  legislation  as  to 

the  place  in  question  ;  or,  indeed,  any  legislation  whatever 

in  respect  to  crimes  committed. on  Governor's  Island,  or 

in  any  other  place  ceded  to  the  United  States  under-  the 

8th  article  of  the  constitution,  except  as  to  the  District  of 

Columbia.     The  acts  of  congress  organizing  the  Courts 

of  the  United  States,  make  no  provision  on  this  subject, 

and  do   not  give  any  United  States  Court  cognizance  of 

the    crimes    committed  within  the  limits  of  the   ceded 

places. 

A  law  of  congress,  passed  20th  March,  1794,  (2  L. 
U.  S.  381.  last  ed.)  provides  'that  certain  harbours 
therein  mentioned,  of  which  New  York  is  one,  shall  be 
fortified  under  the  direction  of  the  president  of  the  Uni- 
ted States.  And  the  same  act  authorizes  the  president 
to  receive  from  any  state,  in  behalf  of  the  United  States, 
a  session  of  the  lands  on  which  any  of  the  fortifications, 
enumerated  in  the  act,  might  be  erected,  or  where  such 
cessions  should  not  be  made,  to  purchase  such  lands  on 
behalf  of  the  United  States.  Provided,  that  no  purchase 
should  be  made  where  such  lands  were  the  property  of  a 
state. 

Under  this  act,  (1  U.  S.  Laws,  688.  new  ed.)  Ellis  and 
Oyster  Islands,  situate  in  the  bay  of  New  York,  having 
been  private  property,  were  bought  by  the  government 
of  the  United  States,  and  they,  by  the  name  of  Bedlow's 
and  Oyster  Islands,  together  with  Governor's  Island,  by 
the  before  mentioned  act  of  our  legislature  of  1800,  were 
declared  thereafter  subject  to  the  jurisdiction  of  the  United 
States ;  but  Governor's  Island  having  been  the  property 
of  the  state,  there  was  no  other  legislative  or  executive 
act,  that  I  have  been  able  to  discover,  respecting  it,  either 
of  the  state  or  general  government,  than  those  which  have 
above  noticed.  The  United  States  government  seems  to 
have  considered  the  act  of  our  legislature  sufficient  for  its 
purpose,  and  to  have  thought  it  unnecessary  to  take  any- 
other  step. 
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Supposing,  then,  that  the  declaration  by  our  state  legis-  N*W  YORK, 
lature  be  eqiuivalent  on  their   part  to  a  transfer  to  the  F^^^^'y,  I8i9. 
United  States  by  purchase,  yet  there  is  in  wanting  some     ^-^"v-^^-' 
act  on  the  part  of  the  United  States  legislature  or  govern-   '^^^  People 
ment  to  complete  the  purchase,  or  to  show  an  accept-        jj^^ 
ance  of  the  grant,  if  it  may  be  so  called,  made  by  the 
state. 

If  the  state  legislature  were  to  declare  that  the  county 
of  Richmond  should  be  subject  to  the  jurisdiction  of  the 
United  States,  could  such  a  law  supersede  the  state  au- 
thorities, unless  it  appeared  by  some  act  of  the  general 
gbvernment,  that  they  wanted  and  accepted  the  county  of 
Richmond  as  a  purchase,  (I  mean  a  purchase  in  the  tech- 
nical sense  of  the  word,)  for  the  purpose  for  which,  by  the 
constitution  of  the  United  States,  the  general  government 
has  a  right  to  "make  purchases  or  acquire  territory,  within 
the  limits  of  the  respective  states  ? 

There  is  nothing  to  show  that  the  United  States  or  its 
government  ever  applied  to  have  Governor's  Island  made 
subject  to  its  jurisdiction,  or  that  they  were  willing  to  ac- 
cept,  or  ever  did  accept  it,  as  a  place*  over  which  they 
would  exercise  their  power  of  exclusive  legislation. 

Congress  has  shown  that,  in  its  opinion,  aa  acceptance 
on  the  part  of  the  United  States  was  necessary,  to  give 
it  power  in  a  territory  ceded  by  the  states,  under  a  pro- 
vision.in  the  same  article  of  the  constitution  of  the  Uni- 
ted States.  After  the  District  of  Columbia  was  ceded  by 
the  States  of  Virginia  and  Maryland,  congress  passed  an 
act  declaring  their  acceptance  of  the  session.  (  I  L.  U. 
S.  132.) 

By  admitting  that  Grovemor's  Island  is  a  place,  as  to 
which  the  United  States  has  accquired  the  power  to  leg- 
islate exclusively,  yet  to  exclude  the  state  authority,  I 
think  it  should  have  been  shown  by  the  plea,  or  at  least 
it  should  otherwise  appear,  that  they  have  exercised  this 
power  given  to  them  by  the  constitution.  And  this,  it 
must  be  conceded,  they  have  not  done.  No  law  has  been 
passed  by  congress,  in  virtue  of  which  any  court  of  the 
United  States  could  have  recognizance  of  the  offence 
charged  in  this  indictment.  It  therefore  follows,  that  if 
the  defendant  is  not  answerable  to  this  court,  not  only 
he,  but  all  who  may  commit  crimes  even  of  the  greatest 
enormity  in  the  same  place,    will  be  wholly  irresponsi- 
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N'W  YORK,  ble.     We  should  find  to  our  surprise,  I  think,  that  we 

Febr'y,  1819.  have,  in  the  bosom  of  our  4erritory,  many  places  where 

*^-^**'^*^'    criminals  will  be  more  out  of  the  reach  of  condign  pun- 

Thc  People    ishmeut  than  ihpy  were  of  old  in  cities  of  refuge,  <w  more 

j^^^        modemly  in  the  sanctuaries  of  bigotry. 

I  think  we  are  bound  to  presume,  that  the  national  and 
state  legislatures  have  not  been  so  improvident ;  and  that 
the  state  legislature  would  not  have  subjected  the  place  in 
question  to  the  jurisdiction  of  t)ffi  United  States,  and  that 
congress  would  not  have  failed  to  legislate  for  it,  if  it  had 
not  been  understood  by  both  legislatures,  that  till  omgress 
did  exercise  their  exclusive  power,  the  state  was  to  retain 
its  wonted  jurisdiction. 

'  Let  it  be  recollected,  that  in  the  heart  of  this  popa- 
lous  city,  there  are  several  places  of  this  description. 
One  of  them  is-  a  part  of  the  battery,  our  great  public 
walk,  in  which  a  murder  might  now  be  committed,  with 
impunity,  if  the  murderer  is  not  punishable  by  our  state 
laws. 

An  argument  from  inconvenience  is,  to  be  sure,  not  con- 
clusive, but  it  ought  to  have  its  influence  where  it  is  so 
manifest. 

The  opinion  that  the  states  individually  have,  in  some 
instances,  concurrent  powers  with  congress,  and  that  in 
other  instances  the  state  governments  may  exercise 
powers,  which,  by  the  constitution  of  the  United  States, 
are  given  to  congress,  but  which  powers  congress  refrain 
from  exercising,  is  not  new.  The  powers  given  to  con- 
gress are  not  necessarily  exclusive.  Indeed,  the  intro- 
duction to  the  article  of  the  constitution  which  specifies 
,  the  powers  of  congress,  seems  cautiously  worded,  so  as  to 

exclude  the  idea  that  the  state  authority  was  to  be  super- 
seded as  to  all  objects  to  which  the  power  of  congress  is 
thereby  extended.  It  is  said  that  congress  shall  have 
power  as  to  the  enumera'ted  objects,  and  not  that,  they 
shall  have  th^  power,  or,  in  other  words,  all  power  as  to 
the  specified  matters. 

As  to  some  of  the  powers  given  to  congress,  they  are 
necessarily  exclusive  from  their  very  nature ;  because, 
as  to  them,  separate  powers  cannot  be  co-existent j  as 
for  example,  to  borrow  money  on  the.credit  of  the  uni- 
ted States,  to  erect  inferior  tribunals,  ^.  But  there 
are  others  of  these  powers  which  are  of  different  charac- 
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ter,  and  as  to  which  the  authority  of  the  states  is  not  ex-  NEW  YORK 
eluded,  and  as  to  some  matters,  congress  have  the  right  Feb'y,  1819. 
to  exclude  the  state  authority  by  the  exercise  of  their    v-^v^^^ 
power  to  legislate  as  to  these  matters.    But  until  con-  '^^  P«opte 
gress  does  exercise  their  power,  the  state  authority  re-       jT'^ 
mains. 

Of  this  latter  description,  I  consider  the  power  now 
under  consideration — congress  have  power  to,  that  is, 
they  may  exercise  exclusive  legislation  over  the  places 
purchased  by  the  consent  of  the  state  legislature,  as  they 
have  done  with  respect  to  the  District  of  Columbia.  But 
they  are  not  obliged  to  exercise  that  power  ;  and  if  they 
do  not,  the  state  authority  is,  iu  my  judgment,  unim- 
paired. 

It  may  be  inferred,  I  think,  that  our  state  legislature 
which  passed  the  law  of  1800,  under  the  plea  to  which  the 
jurisdiction  of  this  court  is  formed,  had  this  view  of  the 
subject.  The  jurisdiction  of  the  state  is  not  thereby  re- 
linquished, as  it  is  by  some  other  laws  of  our  own  in  rela- 
tion to  other  places.  Nor  is  Governor's  Island  declared 
to  be  under  the  jurisdiction  of  the  United  States,  but  the 
law  declares  that  it  shall,  therefore,  be  subject  to  the  juris- 
diction of  the  United  States. 

The  Ic^nguage  of  the  legislature  1  understand  to  mean, 
that  they  give  their  consent  that  congress  may  exercise 
their  power  exclusively  to  legislate  for  Governor's 
Island  ;  the  place  is  made  subject  to  the  exercise  of  that 
power ;  but  until  it  be  exercised  by  congress,  it  is,  in  my 
opinion,  to  use  the  words  of  the  twelfth  article  of  the 
amendments  to  the  constitution  of  the  United  States, 
"  a  power  not  prohibited  to  the  state,  but  reserved  to 
it."  I  have  read  with  great  attention,  the  case  of  the 
Commonwealth  v.  Clary,  (8  Mass.  Rep.  72.)  decided  in 
the  Supreme  Judicial  Court  of  Massachusetts.  And  I 
hope  I  need  not  say,  that  the  opinion  of  Chief  Justice 
Parsons,  has  had  all  that  consideration  which  his  high 
character  as  a  lawyer  and  a  judge  must  always  com- 
mand. That  case  and  this  are  not  exactly  similar.  In 
that  case  it  appeared  that  a  law  of  Massachusetts  gave 
the  consent  of  that  state,  that  the  United  States  should 
purchase  a  tract  of  640  acres  for  erecting  forts,  &,c. 
That  a  purchase  was  made  pursuant  to  that  law,  of  lands 
which  were  applied  by  the  United  States  to  the  contem- 

VoL.  II.  70 
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NEW  YORK  plated  purpose.     Here  then,  were  the  concurrent  acts  of 
Feb'y,  1819.  the  State  and  of  the  United  States;  whereas  in  our  case, 
>-^^^>^'^     we  have  nothing  to  show  that  the  United  States  ever  avail- 
The  People    ^^j  themselves  of  the  power  granted  hy  this  state. 

Lent.  But  with  great  deference  to  the  distinguished  abilities 

of  Chief  Justice  Parsons,  I"  must  be  permitted  to  suggest, 
that  he  has  made  an  importjint  mistake  in  quoting  from 
the  constitution,  the  clause  which  gives  congress  power 
to  legislate  in  respect  to  places  which  the  United  States 
may  acquire  with  the  assent  of  the  states.  He  says  that 
by  the  constitution,  congress  have  the  exclusive  power  of 
legislation  as  to  these  places.  If  this  were  so,  then  there 
could  be  no  question  but  that,  as  to  them,  the  authority 
of  the  states  must  immediately  cease  on  their  becoming 
subject  to  the  United  States.  But  this  is  not  the  power 
given  to  congress  by  the  constitution.  By  that  instrument 
it  is  declared  that,  as  to  such  places,  they  shall  have  the 
power  to  exercise  exclusive  legislation.  This  power  they 
need  not  exercise  unless  they  think  fit,  and  in  our  case, 
have  not  seen  proper  to  exercise.  And,  therefore,  there 
is,  in  my  opinion,  as  yet  nothing  to  preclude  the  juris- 
diction of  the  state  courts  ;  our  law,  too,  which  only  makes 
Governor's  Island  subject  to  the  jurisdiction  of  the  Uni- 
ted States,  is  different  from  the  Massachusetts  law,  which 
gave  the  consent  of  that  state  to  a  purchase  by  the  United 
States. 

But  if  this  opinion  of  the  Massachusetts  court  be  ap- 
plicable to  the  case  now  to  be  decided,  this  court,  not- 
withstanding all  its  respect  for  the  Massachusetts  bench, 
cannot  suffer  itself  to  be  controlled  by  it.  Was  there  a 
positive  decision  of  our  own  court,  or  of  a  superior  court 
of  the  United  States,  I  should  feel  myself  bound  by  it ; 
because  I  hold  it  the  duty  of  a  judge  of  a  subordinatCi 
V  if  not  an  inferior  court,  as  this  is,  to  acquiesce  in  the  de- 
cisions of  its  superior  tribunals ;  for  if  any  inferior  judge 
feels  himself  at  liberty,  on  all  occasions,  to  indulge  his 
own  speculations,  we  would  be  in  that  condition  which 
is  deplored  by  Lyttleton  as  miserable,  where  the  laws 
are  vague  and  uncertain.  I  shall,  with  the  more  reluc- 
tance differ  from  the  court  of  Massachusetts,  did  I  not 
consider  the  decision  now  given  as  supported  by  the 
opinion  of  our  own  highest  court  on  analogous  points.  I 
refer  to  the  case  of  Livingston  and   Pulton  against  Van 
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Ingen,    (  9  Johns.  Rep.    507.)    decided  ia  the  court  of  NEW  YORK 
Errors.  Feb>  1819. 

Inasmuch,  therefore,  as  it  is  not  shown  by  the  plea,  or   xh   P     l 
otherwise,   and  it  could  not   be  shown,  that  tlie  United        *  ^^^^ * 
States  have  accepted  the  act  of  this  state  respecting  Gov-        x^ent. 
amor's  Island,  nor  th^t  they  have  exercised  the  power  of 
exclusive  legislation,  granted  by  the  constitution  to  con- 
gress as  to  that  island,  it  is  the  judgment  of  the  court  that 
the  plea  be  overruled,  and  that  the  defendant  answer  over 
to  the  indictment. 

The  whole  merits  of  this  case  appear  on  the  record, 
so  that  the  defendant  can  take  it  to  the  Supreme  Court 
with  very  little  trouble  and  expense ;  and  it  is  a  matter  of 
so  much  importance  in  the  administration  of  justice,  that 
vwe  are  desirous  that  it  should  be  settled  by  higher  author-  ^ 

ity  than  this  court. 


COMMON   PLEAS. 


•        OHIO,  AUGUST,  1816.  The  goyem- 

mentoftheU- 
UniiedStat^  1  nitedStatee 


V  \  Information.  .     ^^''"Jj,     ,  , 

.,  1       r>t         T   11        \  use  of  the  state 

.      Alexander  Campbell     J  courts  to  en- 

force their  pe- 
Information  filed  by  J.  C.  Wright,  collector  of  the  rev-  nal  laws.  A 
enue  for  the  6th  collection  district  of  Ohio,  against  Alex-  proceeding  by 
ander  Campbell,  for  selling  domestic  distilled  spirits  information 
without  a  license  therefor  from  the  collector^  contrary  to  i*J^*^'of***^e 
the  act  of  congress  in  such  case  made  and  provided,  and  united  States, 
praying  <'  that  the  said  Alexander  Campbell  may  forfeit  is  &  criminal 
and  pay  to  the  United  States  the  sum  of  150  dollars  pen-  proceeding, 
alty,  and  also  the  farther  sum  of  15  dollars  duty,  by  law  ^^  is  contra- 
imposed  by  a  license  to  retail,"  &c.  "according  to  the  pro-  gj^^onofthe 
visions  of  the  acts  of  congress  in  such  cases  made  and  state.  Proceed 

provided,"  &C.'  ing  by  infor* 

The  defendant  filed  the  following  exceptions  to  the  ju-  mation  is  pro- 
risdiction  of  this  court.  ^^a^  ^^  ^% 

"And  the  said  Alexander  Campbell  says,  that  the  in-  thrstrwUcie 
formation  filed  against  him  by  John  C.  Wright,  collector,  of  u  e  consti- 
contains  no  matter  or  thing  to  which  he,  the  said  Alex-  tmion  in  Ohio 
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OHIO,       ander  Campbell,  is  in  this  court  bound  to  answer,  for  thai 

Aug:.  1816.    lYie  retailing  liquor  by  the  quart  is  not  an  offence  againsi 

^"l*"'''^^^     any  of  the  laws  of  the  state  of  Ohio,  of  offences  against 

United  States  ^hi<jji  laws  only  this  court  can  take  jurisdiction — and  for 

CanipbeU  ^^^^  ^^^  ^7  ^^®  constitution  of  of  the  state  of  Ohio^  no 
man  can  be  held  to  answer  any  offence  in  the  courts  of 
the  said  state  except  upon  indictment  or  presentment  of  a 
gifand  jury,  wherefore  the  said  Alexander  Campbell  prays 
Uiat  he  may  be  discharged  from  answering  said  inform- 
ation, and  that  the  same  may  bequashed.^^.  Haaunood, 
attorney  for  defendant.^' 

Judge  Tappan, — This  is  a  very  important  question  of 
jurisdiction,  upon  which,  if  I  bad  doubts,  I  would  take 
farther  time  to  deliberate  before  giving  an  opinion :  as  I 
have  none,  I  will  not  delay  the  cause  by  a  continuance, 
but  proceed  to  give  my  opinion,  notwithstanding  the  pres- 
sure of  business  may  prevent  my  adverting  to  many  of  the 
reasons  and  grounds  whereon  that  opinion  is  founded. 

There  can  be  no  hesitation  in  asserting  that  a  proceed- 
ing by  information  is  a  criminal  prosecution,  and  that 
it  hath  always  been  used  as  such.  4  Bl.  Com.  chap.  23. 
The  King  v.  Berchet  and  others,  1  Shower,  106.  1  refer 
to  these  authorities  as  fully  supporting  both  propositions. 

The  first  question  will  then  be,  can  the  United  States 
prosecute  for  offences  against  their  laws  in  the  state 
courts  ? 

This  will  depend  upon  the  constitution  of  the  United 
States,  and  the  constitution  of-  this  state. 

The  state  of  Ohio  is  a  sovereign  and  independent  state, 
not  controllable  by  any  earthly  power  in  the  making  or. 
administration  of  its  laws,  except  only  in  such  particulars 
^  .  as  it  has  delegated  a  portion  of  that  sovereignty  to  the 
United  States  by  the  federal  constitution,  and  as  it  hath 
limited  itself  in  the  exercise  of  power  by  the  same  con- 
stitution. 

The  constitution  of  the  United  States  creates  a  district 
and  separate  government  from  the  several  state  govern- 
ments, ^nd  delegates  specified  and  limited  powers  to  the 
government  so  created.  .  By  the  3d  articlej  sections  1 
and  2,  the  judicial  power  of  the  United  States  shall  be 
vested  in  one  supreme  court,  and   in  such  inferior  courts 
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as  the  congress  may  from  time  to  time  ordain  and  es-      OHIO, 
tablish ;   and   "  the  judicial  power  shall  extend  to   all    ^^S-   1816. 
cases  in  law  and  equity  arising  under  this  constitution,     *-^'v"^i«' 
the   laws  of  the   United   States,  and   treaties  made  or  United  State* 
which  shall  be  ftiade  under  their  authority  ;  to  all  cases     Campbell, 
affecting  ambassadors,  other  public   ministers  and  con* 
suls ;  to  all  cases  of  admiralty,  and  maritime  jurisdiction  { 
to  controversies  to  which  the  United  States  shall  be  a  ' 
party,**  &c.      The  judicial  power  of  the  United  States 
extends  to   the  case    now   before  this  court,  and   that 
power  is  wholly  vested  in  the  United  States'  courts.     The 
Supreme  Court  of  the  United  States  hath   an  appellate 
jurisdiction    in  all   controversies   to  which  the    United 
States  shall  be  a  party;-  there  is  no  clause  in  the  consti- 
tution of  the  United  States   which  authorizes  congress 
to  give  jurisdiction  to  the  state  courts,  or  to  require  the 
performance  of  any  judicial  duties  of  them ;   it  cannot 
be  said  that  congress  by  their,  laws  ordained  and  estab^ 
lished  us  a  court  of  the  United  States;  for  by  the  opera-     . 
tion  of  the  8th  sect,  of  the  3d  article,  of  the  constitution 
of  this  state,  if  such  were  the  fact,  we  should  cease  to  be 
a  state  court;  and   will  it  be  imagined  that  an  appeal 
can  be  taken   from  this   court  to  the   Supreme  Court  of 
the  United  States?     The  powers  not  delegated  to  the  Uni- 
ted States  by  the  constitution  are  expressly  reserved  to  the 
states,  or  to  the  people  ;  it  follows  necessarily,  and  clearly 
to  my  mind,  that  congress  have  no  power  to  vest  any  ju- 
risdiction whatever  in  the  state  courts. 

This  is  a  criminal  prosecution  ;  it  may  well  be  doubted 
whether  one  sovereign  state  can  sue  in  the  municipal 
courts  of  another  state;  but  waiving  this  point,  as  not 
necei^ary  to  be  here  decided,  I  assume  it  to  be  a  set- 
tled principle  in  jurisprudence,  that  one  sovereign  state 
cannot  make  use  of  the  municipal  courts  of  another  gov- 
ernment to  enforce  its  penal  laws.  No  one  would  doubt,  . 
for  an  instant,  if  the  government  of  Great  Britain  or  France, 
or  even  one  of  the  other  states  of  the  Union,  were  to  at- 
tempt to  maintain  a  criminal  prosecution  in  our  courts, 
that  it  would  not  be  permitted ;  and  yet  as  to  its  judicial 
power,  and  its  penal  laws,  the  government  of  the  United 
States  is  as^much  an  independent  state  and  separate  gov- 
ernment as  Great  Britain,  France,  or  either  of  the  United 
States. 
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OHIO,  It  hath  been  urged,  that  the  constitution  gives  to  con- 

Aug.  1816.  gress  the  power  to  lay  and  collect  taxes,  duties,  imposts, 
^^•*"^'"*'^  excises,  (fcc.  and  to  make  all  laws  which  shall  be  neces- 
Umted  States  g^yy  and  proper  for  carrying  that  power  into  execution ; 
Campbell  ^^^^  *^  collect  the  excise,  they  have  judged  it  necessary 
to  vest  a  jurisdiction  in  certain  cases  in  the  state  courts. 
If  they  have  judged  it  to  be  necessary,  they  have  been 
mistaken:  convenience  is  not  necessity;  their  own  tri- 
bunals are  sufficient  to  enforce  their  laws.  If  it  be  true, 
that  congress,  under  this  provision  of  the  constitution, 
may  pass  any  laws  they  deem  necessary  to  carry  their 
specific  powers  into  execution,  and  are  the  sole  judges 
of  such  necessity,  where  are  they  to  stop?  Possessing  the 
sword  and  the  purse  of  the  whole  confederacy,  nothing 
more  than  the  establishment  of  such  a  principle  is  want- 
ing to  vest  congress  with  absolute  power,  and  to  effect 
a  complete  consolidation  of  the  states.  We  have  seen 
that  the  constitution  of  the  United  States  doth  not  give 
congress  the  power  of  vesting  jurisdiction  in  the  state 
courts  ;  the  constitution  and  laws  of  the  state  of  Ohio  do 
not  give  us  jurisdiction,  nor  can  we  sustain  it  on  general 
principles  of  law. 

An  opinion  has  been  read,  in  which  it  is  stated,  that 
the  third  article  of  the  constitution  of  the  United  States, 
vests  in  the  government  of  the  United  States  a  privilege 
of  having  their  causes  determined  in  their  own  courts ; 
and  that  this  privilege  may  be  waived  by  them.  By  the 
1st  art.  of  the  constitutionj  the  legislative  powers  of  the 
United  States  are  vested  in  congress.  By  the  2d,  the  ex- 
ecutive power  of  the  United  States  is  vested  in  a  president* 
I  do  not  see  why  this  doctrine  of  privilege  and  waiver,  may 
not,  with  as  much  reason  be  applied  to  the  legislative  and 
executive,  as  to  the  judicial  power,  and  so  the  whole  gov- 
^  ernment  of  the  United  States  be  waved.  This  theory  is 
new — it  is  beyond  my  comprehension. 

The  second  question  raised  in  this  case  is,  whether 
the  court  can  sustain  a  criminal  prosecution  by  informa- 
tion under  the  constitution  of  this  state. 

By  the  lOlh  section  of  the  8th  article  of  the  constitution 
of  Ohio,  it  is  declared,  "  That  no  person  arrested  or  confin- 
ed in  jail  shall  be  put  to  answer  any  criminal  charge,  but 
by  presentment,  indictment,  or  impeachment." 
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An  information  is  as  much  a  criminal  prosecution  as  an       OHIO, 
indictment :  the  same  process  issues  on  the  one  as  on  Jhe    ^^'  ^®^^- 
other — to  bring  the  person  charged  or  informed  against  be-    "-^^'^"^-^ 
fore  the  court,  and  that  process  with  us  is^a  capias.     The  United^ States 
defendant  has  been  taken  by  a  capias,  and  is  now  bolden 
to  answer  this  information. 

I  think  that  a  tair  construction  of  our  constitution  re- 
quires us  to  say,  that  the  proceeding  by  information  is 
prohibited  by  it.  If  we  examine  the  history  of  informa- 
tions, we  find  that  they  have  crept  into  use  against  the 
plain  meaning  of  magna  charta  :  that  although  in  Eng- 
land a  series  of  precedents  support  them,  yet  they  are  nei- 
ther suited  to  our  principles  of  government,  nor  counten- 
ced  or  permitted  by  the  state  constitution.  Such  is  the 
unanimous  opinion  of  thexourt. 


Decision  of  the  Hon.  Langdon  Cheeves^  in  the  case  of 
Andrew  Rhodes,  delivered  at  Chambers,  on  a  writ  of 
Habeas  Corpus  ad  Subjiciendum. 

And^^iTodes.    j  Habeas  CoRPtrs, 

Edward  P.  Simeons,  Esq.,  Cotmsel  for  the  Prisoner. 
Thomas  Parker,  Counsel  for  the  United  States. 

The  prisoner  is  brought  before  me,  at  Chambers,  on 
a  writ  of  Habeas  Corptts  ad  Subjiciendum,  and  the  offi- 
cer in  whose  custody  he  is,  exhibits  as  the  authority  by 
which  he  detains  him,  a  warrant  of  commitment  under 
the  hand  and  seal  of  John  Hinckley  Mitchell,^  justice 
of  the  peace  of  this  state,  on  a  charge  that  the  prisoner 
has  forged  or  counterfeited  a  number  of  protections  for 
American  seamen.  This,  it  is  believed,  is  no  offence 
against  this  state,  but  is  an  ofFonce  ag^iinst  the  laws  of  the 
United  States. 


I  am  called  upon,  on  the  part  of  the  prisoner^  to  dis- 
charge him  from  custody,  under  this  warrant,  because 
it  contains  no  accusation  under  the  \aws  of  the  state, 
and  it  is  contended,  the  magistrate  who  committed  him, 
being  an  officer  of  the  state,  had  no  authority  to  commit 


The  act  of 
granting  a 
warrant  of 
commitment 
is  a  ministe- 
rial and  not  a 
judicial  act. 

The  judicial 
power  of  the 
United  States 
under  the  1st 
section  and  3d 
article  of  the 
constitution, 
in  criminal 
cases,   is   not 
exclusive     of 
the   authority 
of  the  States. 
Congress  has 
a  right  to  con« 
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CHAMBERS  him  for  aa  offence  againM  the  United  States,  because  the 
'^^^^^'^^  33d  section  of  the  judiciary  act,  (Laws  U,  S.  vol.  1.  p.  7%) 
1U  Pane  which  iu  its  terms  authorizes  such  commitmeiUs,  i»  uacon- 
^^^''      stitutional. 

stitute      any      ^^  ^^  contended, 

citizen  of  the  igt.  That  by  the  1st  section  of  the  2d  article  of  the  con- 
I^^*^l^ttoJ  stitution  of  the  United  Stat.es,  «  The  judicial  power  of  the 
of  tlw  pea(^^  United  States  shall  be  vested  in  one  Supreme  Courtj^  and 
although  con-  in  such  inferior  courts,  as  congress  shall,  from  time  to  time 
senrators  of  Qrdaiu  aud  establish " — and  that  this  judicial  power,  in 
the  state.  The  criminal  cases,  is,  under  the  constitution,  exclusive  of  the 
^aTof  sV^  authority  of  the  states. 

tember  34,  2d.  That  the  act  of  granting  a  warrant  of  coniyfiitment 

1789,  is  con-  is  a  judicial  act,  and  therefore,  in  cases  under  the  laws  of 
etitutional.      the  United  States,  to  be  exclusively  performed  by  an  offi- 
cer of  the  United  States. 

3d.  That  it  is  my  di^ty,  as  a  judge  qf  this  state,  under 
the  habeas  corpus  act,  to  take  cognizance  of  this  oass  on 
the  grounds  stated. 

1st.  All  these  questions  are  ioiportant  and  difficult ;  and 
the  first  is  of  peculiar  importance.  It  has  been  a  contro- 
verted question  from  a  period  anterior  to  the  adoption  of 
the  constitution  of  the  United  States,  and  still  remains  un- 
settled ;  and  I  am  happy  to  be  relieved  by  the  opinions  I 
have  formed  on  the  other  questions,  which  the  case  pre- 
sents, from  the  necessity  of  deciding  this. 

2d.  Is  the  act  of  granting  a  warrant  of  conoimitment  a 
judicial  apt  ?  I  think  it  is  not.  I  am  aware  of  a  late  de- 
cision  (the  case  of  Joseph  Alniedia,  in  Maryland)  in 
P*^'  *  which  ttiis  question  has  been  determined  in  the  affirma- 
tive. In  this  opinion  I  cannot  concur.  The  only  au- 
thority which  is  relied  upon  to  support  this  opinion,  is 
a  single  expression  contained-ih  the  decision  of  the  Su- 
preme Court  of  the  United  States,  in  the  case  of  the 
United  States  v.  Judge  Laurence.  (3  Dallas'  Rep.  53.) 
This  authority,  it  is  evident,  has  been  misconceived. 
That  was  a  case  in  which,  under  our  consular  conven- 
tion with  France,  Judge  Laurence,  who  was  then  the 
district  judge  of  the  United  States  for  the  district  of 
New  York,  had  been  required,  by  the  vice  t^onsul  of 
the  French  republic,  to  issue  a  warrant  for  apprehend- 
ing captain  Bane,  commander  of  the  frigate  Le  Perdjix, 
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belonging  to  ihe  French  republic,  as  a  deserter.  The  CHAMBERS 
judge  was  of  opinion,  that  before  the  warrant  could  issue,  ^-^^v'^^ 
the  consul  should  prove  by  the  register  of  the  ship  or  Ex  parte 
roll  d'equipage,  that  captain  Banre  was  one  of  the  crew  Rhodes. 
of  the  Le  Perdrix.  The  counsel  offered  other  proof;  but 
the  judge  thought  this  indispensable;  whereupon  an  ap- 
plication was  made  to  the  supreme  court  for  a  mandamus, 
to  compel  the  judge  to  issue  a  warrant.  The  court,  in 
deciding  the  case,  refused  the  mandamus,  and  in  giving 
their  reasons,  say,  "It  is  evident  that  the  district  judge 
was  acting  in  a  judicial  capacity,  when  he  determined 
that  the  evidence  was  not  sufficient  to  authorize  his  issu- 
ing a  warrant."  Ii  is  very  manifest  that  it  is  to  his  judg- 
ment on  the  evidence  the  court  allude,  when  they  say  he 
was  acting  in  a  judicial  capacity,  and  for  that  reason 
they  refuse  to  issue  a  mandamus,  and  founding  their  judg- 
ment on  this  distinction,  they  virtually  declare,  that  the 
granting  a  warrant  of  commitment  is  not  a  judicial  act. 
I  am  aware  it  may  be  said,  as  ail  commitments  must  be 
founded  on  some  evidence,  in  all  rases  of  commitment  a 
judicial  act  must  be  performed.  There  is  certainly  an 
opinion  to  be  formed  on  the  nature  and  sufficiency  of  the 
evidence  adduced ;  but  if  such  an  exercise  of  the  mind 
be  a  judicial  act,  then  almost  every  function  of  all  the  in- 
ferior officers  of  justice  will  be  judicial,  and  even  consta- 
bles, who  have,  in  certain  cases,,  the  power  of  commit- 
ment, will  be  judicial  officers.  This  is  preposterous. 
There  must  be  spnie  more  correct  view  ot  the  subject, 
and  to  obtain  it  let  us  resort  to  authorities.  Our  object 
is  to  ascertain  whether  the  function  of  a  justice  of  the 
peace,  in  granting  a  warrant  of  commitment,  be  judicial 
or  ministerial.  It  is  not  denied,  that  a  justice  of  the 
peace  does  possess  certain  judicial  powers,  but  it  is  denied 
that  the  granting  a  commitment  is  a  judicial  act.  We 
must  carefully  distinguish  between  the  original  duties  of  a 
justice  of  the  peace  and  those  which  have  been  subse- 
quently imposed  upon  him.  The  first  constituted  him 
merely  a  conservator  of  the  peace,  the  latter  have  made 
him  a  judicial  officer ;  the  first  authorized  him  to  appre- 
hend and  commit  offenders,  the  latter,  in  many  cases, 
have  conferred  upon  him  the  powers  to  try  and  convict. 

Sir  William  Blackstone,  (1  Com.  351.)  after  speaking 
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-i^^^*/     says,  "It  was  ordained  in  parliaofient  that  for  the  better 

Ex  parte     maintaining  and  keeping  of  the  peace,  in'every  county, 

Rhodes,      g^^^j  jyjgjj  ^nd  lawful,  which  were  no  maintainers  of  evil, 

or  barrators  in  the  County,  should  be  assigned  to  keep  the 

peace  ;  and  in  this  manner,  and  upon  this  occasion,  was 

the  election  of  the  conservators  of  the  peace  taken  from 

/    the  people  and  given  to  the   king;  this  assignment  being 

construed  to  be  by  the  king's  commission :  hut  still  they 

were  only  conservators,   wardens  or  keepers  of  the  peace 

till  the  statute  34  Ed.  3.   c.  1.  gave  them  the  power  of 

trying  felonies,  jlhen  they  acquired  the  more  honourable 

appellation  of  justices." 

"  The  power,  office  and  duty  of  a  justice  of  the  peace 
depends  on  his  commission,  and  on  the  several  statutes 
<  which  have  created  objects  of  his  jurisdiction.     His  com- 

mission first  empowers  hinr  singly  to  conserve  the  peace, 
and  thereby  gives  him  all  the  power  of  the  ancient  con- 
servators at  the  common  law,  in  suppressing  ridts  and 
affrays,  in  taking  securities  for  the  peace,  and  in  appre- 
hending and  committing  felons  and  other  criminals."  (Id. 
353,  364.) 

Who  are  these  conservators  of  the  peace  who  possess 
the  same  authority  to  commit  as  justices  of  the  peace  ? 
Are  they  judicial  officers  ?  Among  others,  sheriffs  are 
conservators  of  the  peace.  "  Constables,  tithingmen, 
and  the  like,  are  also  conservators  of  the  peace  within 
their  own  jurisdictions  ;  and  may  apprehend  all  breakers 
of  the  peace,  and  commit  them  till  they  find  sureties  for 
their  keeping  it."  (Jacob's  Law  Diet.  tit.  Conservator 
of  the  Peace,  vol.  2.  p.  26.)  "Conservators  of  the  peace 
did  commit  at  common  law,  and  it  was  incident  to  their 
office,  as  it  is  to  the  office  of  justices  of  the  peace  who  are 
not  authorized  by  any  express,  words  in  their  commission, 
but  do  it,  raiiane  officie,^^  (15  Viner  8.  tit.  Justices  of  the 
Peace.) 

"  It  seems  that  the  power  of  such  conservators  of  the 

peace,  whether  by  tenure,  election,  or  prescription,  was 

no  greater  than  that  of  constables  at  this  day,  unless  it 

were  enlarged  by  some   special    grant  or  prescription." 

'     (Ibid  4.; 

Holt,  Ch.  J.  said  he  knew  not  whether,  at  first,  justices 
of  the  peace  were  more  than   high  constables ;  but  the 
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Statute  that  made  them  complete  judges  is  that  of  34  Ed.  CHAMBERS 
3.  (Ibid.)  N-*-v^' 

Lord  Hale,  in  his  analysis  of.  the  law,  after  having      ^  pc^rte 
said  that  there  are  two  kinds  of  subordinate  civil  magis-      Rlwxie*. 
trates,  those  that  have  a  power  of  jurisdiction,  and  those 
that  are  without  jurisdiction,    says,    <^The  persons  that' 
exercise  this  power,  or  jurisdiction,  are  called  judges  or 
judicial  officers,^'  (sec.  11.   p.  26,  27.)    and  in  sec.    12. 
"of    inferior    magistrates    sine  jurisdictione^^^    (p.    29.) 
he  speaks  thus :  *<  ^he  sheriff  of  the  county  is  the  great* 
est  ministerial  officer  ;  and  I  call  him  magistrate  because 
he  is  a  conservator  of  the  peace  of  the  county,"  &c.  &c. 
&.C.     ^*  Constables  and  head  constables.     These^  though 
they  have  not  any  jurisdiction  to  hold  cognizance  of  any 
fact,  yet  are  conservators  of  the  peace." 

Dr.  Sullivan,  in  his  Commentary  on  Magna  Chartd, 
speaking  of  the  warrant  of  commitment,  says,  "  Thirdly, 
the  warrant  must  not  only  contain  a  lawful  cause  but 
have  a  legal  conclusion,  and  him  safely  keep  until  de- 
livered by  law ;  not  until  the  party  committing  doth  farther 
order :  for  that  would  be  to  make  the  magistrate,  who  is 
only  ministerial,  judicial,  as, to  the  point  of  the  liberty  of 
the  subject."  Lectures  on  the  Constitution  and  Laws  of 
England,  (vol.  2.  p.  266.) 

K}  presume  I  have  now  established  jpeyopd  alL  jouby 
that  the  act  of  the  magistrate,  in  granting  a  warrant  of 
commitment,  is  a  ministerial,  and  not  a  judicial  act.  It 
may  be  useful,  however,  to  spend  a  moment  longer  on 
the  nature  of  that  judicial  power  which  is  spoken  of  in 
the  constitution.  There  are  functions  to  be  performed 
by  inferior  magistrates,  commissioners  and  other  like 
officers,  which  leave  in  them  a  discretion,  which  in  that 
particular,  resembles  judicial  authoritjf^,  but  is  not  of  the 
nature  of  that  judicial  power  which  forms  one  great 
branch  of  government.  It  is  the  latter,  which  is  spoken 
of  in  the  constitution.  It  is  that  which  Lord  Hale  de- 
fines to  be  "  a  power  of  jurisdiction,"  and  of  which  he 
farther  says,  'Mhe  persons  who  exercise  this  power  or 
jurisdiction  are  called  judges  or  judicial  officers;  the 
places  or  tribunals  wherein  they  exercise  their  power, 
are  called  courts ;  and  the  right  by  which  they  exercise 
that  power  is  called  jurisdiction."  (Analysis,  sec.  11. 
p.  26,  27.)    He  then  goes  on  to  enumerate  the  superior 
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CHAMBERS  and  inferior  courts  of  England,  and  gives  us  a  clear  and  - 
distinct  idea  of  what  may  be  embraced,  and  what  is 
meant  by  the  3d  art.  of  the  constitution  on  this  point. 
They  both  mean  to  speak  of  trial,  judgment,  emphati- 
cally of  the  administration  of  justice,  and  not  the  little 
functions  and  functionaries,  which  are  merely  incipient 
and  ancillary  to  this  great  essential  power,  which  are  in« 
separably  incident  to  it,  and  can  with  no  propriety  be 
called  implied  powers. 

If  it  has  been  proved  that  the  act  of  the  magistrate  in 
committing  an  offender  is  a  ministerial  act,  then  the 
ground  on  which  the  counsel  for  the  prisoner  has  put  this 
argument,  which  is  the  same  relied  upon  in  the  case  of 
Almeida,  though  he  has  eniiprced  it  with  ability  and  eto^ 
quence,  entirely  fails. 

The  only  question  that  remains  is,  whether  the  legis- 
lature of  the  United  States  has  a  right  by  a  statute,  for* 
bidden  by  no  provision  of  the  constitution  of  the  United 
States,  to  give  a  limited  authority  to  conserve  the  peace 
to  one  or  more  of  the  citizens  and  subjects  of  the  said 
United  States,  who  happen  at  the  same  time  to  be  con- 
servators of  the  peace  of  the  state  ?  If'  not  forbidden 
by  the  constitution  of  the  United  States,  what  other 
power  can  forbid  it?  That  constitution  expressly  for- 
''l)ids  all  it  does  not  authorize.  If  not  so  forbidden,  the 
statute  is  the  supreme  law  of  the  land.  All  the  minor 
arguments  of  expediency,  such  as  blending  jurisdictions, 
neglect  of  state  duties,  want  of  responsibility  and  others 
of  the  same  description,  are  of  little  weight  in  themselves, 
and  are  not  for  judicial,  but  legislative  consideration. 
Throughout  the  whole  system  of  the  government,  the 
legislative,  judicial  and  executive  functions  of  the  union 
and  the  states  are  blended;  the  responsibility  of  the 
citizen  is  divided,  and  duties  to  the  states  are  superseded 
by  duties  to  the  union.  But^what  then  ?  Is  it  forjudges, 
therefore,  to  say,  they  deem  them  inexpedient,  and  be- 
cause they  deem  them  inexpedient  declare  them  -void  1 
I  will  not  say  tliat  expediency  shall  be  always  rejected  in 
a  judicial  judgment  on  the  meaning  of  the  constitution, 
but  it  will  seldom  be  a  very  weighty  consideratinn,  and 
ought  always  to  be  used  very  cautiously.  But  I  think 
it  highly  expedient,  that  congress  should  confer  this  au- 
thority on  the  ministerial  oflScers  of  the  states.     It  is  as 
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useful  to  the  states  as  the  uuicm,  that  the  crimes  against  OBAMBE^ 
the  United  States  should   be  punished.      Their  interests    ^^^^vr^^i^ 
can  seldom,  perhaps  never,  he  wisely  separated.      The     Ex  parte    * 
crimes  punishahle  under  the  laws  of  the  United  States     R^^^dea.     ] 
are  great  and   important,  but  few  in  number.     Without       "*  ^ 

the  aid  of  the  ministerial  oMcers  of  the  states,  to  have 
the  laws  of  the  United  States  effectually  executed  against 
a  few  offenders,  (probably  not  one  hundred  in  a  year  in 
all  the  states)  it  would  be  necessary  to  appoint  and 
scatter  over  their  Vast  territory  many  thousands  of  justi- 
ces of  the  peace,  coroners,  constables,  &c.  The  attempt 
K>  execute  the  power,  would  be  as  impracticable  as  it 
would  be  ludicrous.  But  it  is  said  the  states  are  to 
watch  with  jealousy  the  acts  of  the  general  government, 
(a  monstrous  heresy  in  the  politics  of  this  country,)  and 
if  it  use  the  agency  6f  Che  officers  of  the  states,  it  will 
have  a  tendency  to  a  consolidation  of  the  state  govern- 
ments. 

Exactly  the  reverse  is  the  sound  conclusion.  The  ne- 
cessary dependence,  practically,  of  the  general  government 
on  the  states,  in  many  particulars,  is  one  of  the  points 
in  which  its  weakness  has  been  most  obvious  and  most  la- 
mented. 

The  counsel  for  the  prisoner,  taking  it  to  be  granted 
or  proved  that  the  act  of  the  magistrate  was  a  judicial 
not,  contending  that  the  constitution  had  established  a 
mode  in  which  aR  judicial  officers  were  to  be  appointed, 
and  that  an  act  of  congress,  giving  -  authority  to  the  ma<> 
gistrates  of  the  state,  was  a  violation  of  this  provision  of 
the  constitution.  It  would  not  follow,  however,  if  the 
function  were  judicial,  that  the  appointment  must  be 
made  by  the  president  and  senate;  for  the  constitution 
authorizes  congiess,  by  law,  to  vest  the  appointment  of 
such  inferior  officers,  as  they  think  proper,  in  the  presi- 
dent alone,  in  the  courts  of  law,  or  in  the  heads  of  de- 
partments ;  but  the  function  is  not  judicial ;  the  officer,  •  ' 
consequently,  not  judicial ;  and,  tlijsrefore,  the  argument, 
as  urged,  does  not  apply.  But  it  may,  perhaps,  be  in- 
sisted, that  though  the  constitution  does  authorize  con- 
gress, by  law,  to  vest  the  appointment  of  inferior  officers 
in  the  president  alone,  in  the  courts  of  law,  or  in  the 
heads  *  of  departments,  it  does  not  authorize  congress, 
though  both  houses  and  the  president  should  unanimous- 
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';hamber»  ly  concur,  itself  to  appoint  inrtnediately  by  law.  Thisf 
*-.^v-**^  would  really  be  construing  the  constitution  like  an  old 
Ex  parte  pleading,  without  allowing  the  benefit  of  the  statutes  of 
Rhode«.  Joefails. —  Qui  cadit  a  syllaha^  cadit  a  tota  causa.  A 
ratioLrl  cons:;uction,  it  would  seem<  would  authorize 
congress  to  do  itself  what  it  can,  at  its  pleasure,  autho" 
rize  an  inferior  body  or  an  individual  to  do  ;  but  that  is 
not  the  question.  It  may  be  safely  admitted,  that  con- 
gress cannot  directly  by  law  appoint  an  officer  whom  it 
can  authorize  an  individual  to  appoint*  and  yet  the  diffi- 
culty will  not  occur  in  this  case.  This  is  not  thetsase  of 
an  appointment.  The  magistrates  of  the  state  are  not 
By  the  act  of  congress,  constituted  officers  of  the  United 
States.  They  are  merely  authorized  to  do  a  certain  act* 
The  case  may  be  easily  conceived  in  which  a  magistrate 
of  a  foreign  state  may,  by  act  of  congress,  be  authorized  to 
exercise  an  equivalent  power.  That  it  is  not  an  apppoint^ 
ment  in  the  sense  of  the  constitution,  will  be  prov«i  by 
reference  to  the  undisputed  practice  ^of  some  ot  the  state 
governments. 

The  constitution  of  Pennsylvania  provides  that  the 
governor  shall  appoint  justices  of  the  peace;  (art.  5.  sec« 
10.)  and  that  they  shaU  be  commissioned  during  good  be- 
haviour. But  by  an  act  of  tho.  legislature  of  that  ^tate, 
passed  20th  March,  1810,  all  the  powers  of  justices  of  the 
peace  are  vested  in  all  the  aldermen  of  the  city  of  Phila- 
delphia, who,  I  believe,  are  elected  annually  by  the  people 
.    of  that  city. 

So,  in  New  York,  justices .  of  the  peace  are  appointed 
by  the  governor  and  council,  according  to  the  express  re- 
quisition of  the  constitution,  and  hold  their  offices  daring 
the  pleasure  of  the  governor  and  council.  But  by  an  tict 
of  the  legislature  of  that  state,  (2  Laws  of  New  York,  508^ 
the  aldermen  of  the. city  of  New  York,  Albany  and  Hud- 
son, are  vested  with  the  same  powers  as  justices  of  the 
^  peace. 

By  the  constitution  of  South  Carolina,  justices  of  the 
peace  shall  be  nominated  by  the  senate  and  house  of  rep- 
resentatives, jointly,  and  commissioned  by  the  governor. 
(1  Brevard,  468.  2  Brevard,  175.)  Yet  the  clerks  of 
the  courts,  the  wardens  of  the  city  of  Charleston^  and 
many  other  officers  of  the  state,  are  vested  by  act  of  the 
legislature  with  the  powers  of  justices  of  the  peace.    The 
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like  case  probably  occurs  in  almost  every  state  of  the  union,  GHAMBE^ 
and  the  argument' of  uncoastitutionality  which  we  are  now 
examining  will  equally  apply  to  them  all. 

I  am  then  satisfied,  that  in  relation  to  the  case  before 
me,  the  33d  section  of  the  act  of  congress,  commonly  call- 
ed the  judicial  act,  is  constitutional  and  expedient,  though 
I  reject  the  argument  of  expediency,  from  the  grounds  on 
which  I  rest  my  decision.  It  is  not  a  case  in  which  I  have 
a  right  to  weigh  it. 

3d.  I  might  here  leave  the  case ;  but  I  deem  it  proper 
to  consider  the  third  ground.  I  think  I  have  no  juris- 
diction over  the  case.  I  am  aware  of  but  three  cases 
in  which  this  question  had  been  made.  The  case  of 
Almeida,  already  mentioned ;  the  case  of  Emanuel 
Roberts,  (2  Hall's  Law  Journal,  192^)  in  Maryland ; 
and  the  case  of  Jeremiah  Ferguson,  in  New  York,  >(9 
Johns.  Rep.  239.)  In  the  first  case  jurisdiction  was 
assumed,  and  the  prisoner  discharged.  The  second 
was  the  case  of  a  minor  enlisted  in  the  service  of  the  Uni- 
ted States,  and  Nicholson,  chief  judge,  determined 
against  the  jurisdiction.  He  does,  indeed,  say,  in  speak- 
ing of  an  extreme  case  which  was  put  by  counsel,  of 
great  oppression  and  injustice,  that  he  would  interpose  and 
discharge  the  prisoner  in  the  case  supposed,  but  he  adds, 
^'If  in  such  a  case  I  should  exceed  the  technical  limits  of 
my  authority,  I  shoufd  have  the  approbation  of  all  good 
men,  for  resisting  oppession  under  the  colour  of  law."  This 
is  certainly  no  argument  in  favour  of  jurisdiction,  while 
the  judgment  in  the  case  is  on  the  want  of  it.  In  the  last 
case,  which  was  also  the  case  of  a  minor  who  had  been 
enlisted,  the  court  refused  to  interfere  on  other  grounds. 
But  Chief  Justice  Kent  declares  explicitly,  that  the  stale 
courts  have  not  jurisdiction  where  the  arrest  is  under  the 
authority  of  the  United  States.  ^In  this  opinion  I  concur. 
If  there  be  cases  in  which  the  state  courts  have  jurisdic- 
tion of  the  principal  matter,  I  am  of  opinion  they  may  en- 
tertain an  incidental  o^  collateral  question  ;  they  may, 
therefore,  in  such  cases,  release  under  a  writ  of  habeas 
corpus,  on  the  ground  of  illegal  confinement,  because  the 
prosecution  is  grotmdless,  or  for  other  sufficient  cause. 
This  authority  may,  perhaps,  be  exercised  by  courts  hav- 
ing a  superintending  power,  though  they  may  not  have 
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•^AMBERS  jurisdiction  for  the  purposie  of  trial,  for  they  have  aothori- 
v.,^Nr^-v^     ty  to  restrain  and  annul  the  acts  of  inferior  jurisdictions. 
iJEi  parte      But  in  a  case  like  the  present,  where  the  state  courts  in 
{Rhodes.      2K)  cBse^^and  under  no  circumstances,  can  take  cognizance 
of  the  ojOfence  charged,  to  punish  or  acquit,  and  where 
"     the  functionary  appealed   to  is  himself,  in  all   questions 
^  under  the  laws  of  the  United  States,  subject  to  the  con- 

trol of  their  high  tribunals,  all  pretence  of  jurisdiction 
seemsjto  vanish.  1  cannot,  nor  can  all  the  judicial  autho- 
"  rity  of  the  state,  discharge  a  defendant  in  a  civil  suit  who 
has  been  held  to  bail  in  the  courts  of  the  United  States, 
however  illegal  the  arrest  may  be,  because  I  have  no  ju- 
'  risdiction  ;  and  yet  it  is  seriously  imagined  that  I  have,  at 

my  chambers,  authority  to  take  their  criminal  jurisdiction, 
which  is  by  their  laws  expressly  exclusive,  out  of  the 
hands  of  their  tribunals,  and  to  determine  the  acts  of  the 
national  legislature  unconstitutional  and  void.  Nay,  inore, 
in  this  state  any  two  justices  of  the  peace,  one  of  whom 
shall  be  of  the  quorum,  have  authority  to  carry  tUe  ha- 
beas corpus  act  into  execution,  ^nd  have  on  the  subject 
all  the  authority  1  enjoy.  They,  too,  then,  have  a  right 
to  determine  on  the  constitutionality  of  the  acts  of  con- 
^  gress,  and  to  release  those  who  are  -amenable  to  the  Uni- 

'  ted  States  in  their  criminal  courts.     But  the  pretence  for 

all  this  is,  that  the  liberty  of  the  citizen  is  to  be  preserved 
inviolate.  Is.it  meant  by.  this,  that  he  shall  be  exempt 
from  all  the  usual  modes  of  trial  instituted  for  the  preserva- 
tion-of  that  very  liberty  ?  That  the  march  of  justice  is  to 
he  devested  of  every  thing:  staid  and  sober?  That  instead 
of  her  solemn  and  learned  judgments,  we  are  to  have 
pie  poudre  expositions  of  the  great  act  of  our  national 
union?  But  against  whom  do  we  seek  this  protection?  The 
government  of  the  United  States — the  government  of  the 
people  themselves,  whose  greatest  power  returns  into  their 
hands  biennially,  and  all  of  it  at  short  intervals — a  gov- 
ernment as  able,  as  much  bound,  and  no  doubt  as  willing 
to  protect  the  citizen  as  the  governments  of  the  states — ' 
a  government  which  has  its  habeas  corpus  act,  and  its 
judges  bound  under  the  most  solemn  sanctions  to  exe- 
cute it — a  government  to  which  the  states  constitution- 
ally look  up  for  the  preservation  of  their  free  institutions. 
That  jealousy  which  we   somctitnos  see   recommended, 
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is  bad  law,  and  worse  policy.     I  deny  that  it  is  inculcated  CHAMBERS, 
by  a  true  understanding  of  the  constitutions  of  the  states,    y.^^^^^ 
That  it  is  necessary  to  the  preservation  of  state  rights,  or      £z  parte 
that  it  can  conduce  to  national  happiness,  or  national      R*iode«. 
greatness.     It  may  make  us  busy  about  some  little  fac* 
tious  privileges  which  are  in  no  danger.    But  a  regulated 
liberty,  under  the  protection  of  stable  institution^,  will  be 
best  and  longest  secured  to  us,  by  regarding  the  govern- 
ment of  the  union  in  a  spirit  full  of  confidence — in  a  tern* 
per  devoid  of  jealousy.  |  ^ 

Finally,  I  am  of  opinion   1  have  no  jurisdiction  of  th§ 
case.     Let  the  prisoner  be  remanded, 


Opinion  of  Chief  Justice  Marshall^  relative  to  the  coUee- 
^  tion  of  Militia  fines, 

-    WiUiatn  Meade  |  ^^^^^^   ^^  ^^  bischaroed 

The  Deputy  Marshal  of  \   H.^^^^*^/  '^R''^  ^^  Habeas 
the  district  of  Virginia.  J    ^^^^^^- 

By  the  return  of  the  deputy  marshal,  it  appears  that    Construction 
William  Meade,  the  petitioner,  was  taken  into  custody  by  ®J!*|*®  ^^  ^^• 

!_•  ••I'l.  '  t  .riof  the  act  of 

Dim,  and  is  detained  m  custody  on  account  of  the  non-  congress  1795 
payment  of  a  fine  of  forty-eight  dollars,  assessed  upon  him  in  relation  to 
by  the  sentence  of  a  court  martial  for  failing  to  take  the  courtmartials. 
field  in  pursuance  of  general  orders  of  the  24th  of  March, 
1813,  the  marshal  not  having  found  property  whereof  the 
said  fine  might  have  been  made. 

The  court-martial  was  convened  by  the  following  order  5 

November  Bthy  1813. 

Brigade  Order. — A  general  court-martial  to  consist 
of  Lieutenant  Colonel  Mason,  president,  &c.  will  convene 
af  the  court-house  in  Leesburg,  on  Friday  the  3d  day  qf  r 

next  month,  for  the  trial  of  delinquencies  which  occurred 
under  the  requisition  of  the  governor  of  Virginia  and  secr 
retary  of  war,  for  militia  from  the  county  of  Loudon. 

(Signed)  HUGH  DOUGLASS, 

Brig*  gen,  6th  Brig,  of  Va,  M. 

The  court  being  convened,  the  following  proceedings 
were  had.  It  appearing,  to  the  satisfaction  of  the  court, 
that  the  following  persons  of  the  county  of  Loudon  were 
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Wm.  Meade   regularly  Retailed  for  militia  duty,  and  were  required  to 

De         ^*^®  ^^®  ^^^^  under  general  orders  of  March  24th,  1813^ 

Manhal(Sihe  ^"'  refused  or  failed  to  comply  therewith,  whereupon  this 

district  of  Vir-  ^ourt  doth  Order  and  adjudge,  that  they  be  each  severally 

ginia.  fined  the  sum  annexed  to  their  names,  ''  to  wit,  William 

Meade,  $48.'*    On  the  part  of  the  petitioner  the  obligatioii 

of  this  sentence  is  denied. 

1st.  Because  it  is  a  court  sitting  under  the  authority  of 
the  state,  and  not  of  the  United  States. 

2d.  It  haa  not  proceeded  according  to  the  laws  of  the 
state,  nor  is  it  constituted  according  to  these  laws. 
3d.  Because  the  court  proceeded  without  notice. 
1.  The  court  was  unquestionably  convened  by  the  au- 
thority of  the  state,  and  sat  as  a  state  court.  It  is,  howev- 
er, contended,  that  the  marshal  may  collect  fines  assessed 
by  a  state  court  for  the  failure  of  a  militia  man  to  take  the 
field  in  pursuance  of  orders  of  the  president  of  the  United 
States.  The  constitution  of  the  United  States  gives  pow- 
er to  congress  to  provide  for  calling  forththe  militia  to  ex- 
ecute the  laws  of  the  union,  &c.  In  the  execution  of 
this  power,  it  is  not  doubted  that  congress  may  provide  the 
means  of  punishing  those  who  shall  fail  to  obey  the  requi- 
sition made  in  pursuance  of  the  laws  of  the  union,  and 
may  prescribe  the  mode  of  proceeding  against  such  delin« 
quents,  and  the  tribunals  before  which  such  proceedings 
should  be  had.  Indeed,  it  would  seem  reasonable  to  ex- 
pect that  all  proceedings  against  delinquents  should  rest 
on  the  authority  of  that  power  which  had  been  offended 
by  the  delinquency.  This  idea  must  be  retained  while 
considering  the  act  of  congress.  The  first  section  of  the 
act  of  1796,  authorizes  the  president,  "whenever  the  Uni- 
ted States  shall  be  invaded,  or  in  imminent  danger  of  in- 
vasion," to  call  forth  such  number  of  the  militia  of  the 
state  or  states  most  convenient  to  the  place  of  danger  or 
scene  of  action,  as  he  may  judge  necessary  to  repel  such 
invasions,  and  to  issue  his  orders  for  that  purpose  to  the  of* 
ficer  or  officers  of  the  militia  as  he  may  think  proper.*' 

The  6th  section  enacts  "  that  every  officer,  non-com- 
missioned officer,  or  private,  of  the  militia,  who  shall  fail 
to  obey  the  orders  of  the  president  of  the  United  States 
in  any  of  the  cases  before  recited,  shall  forfeit  a  sum  not 
exceeding  one  year's  pay,  and  no  less  than  one  month's 
pay,  to  be  determined  and  adjudged  by  a  court  martial." 
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The  6lh  section  enacts  "  that  courts  martial  for  the  trial  of  Wm.  Mead« 
tnilitia  shall  be  composed  of  militia  officers  only."  th^d 

Upon  these  sections  depends  the  question  whether  courts  Marahal^cSihe 
martial  for  the  assessment  of  fines  against  delinquent  mi-  disthct'of  Vir- 
Htiamen  should  be  constituted  under  the  authority  of  the  ginia.  ' 
United  States,  oi  of  the  state  to  which  the  delinquent  belongs. 
The  idea  originally  suggested  that  the  tribunal  for  the 
trial  of  the  offence  should  be  constituted  by,  or  derive  its 
authority  from,  the  government   against   which  the  of- 
fence had  been  .committed,  would  seem  to  require,  that   . 
the  court  thus  referred  to  in  general  terms,  should  be  a 
court  sitting  under  the  authority  of  the  United  States.     It 
would  be  reasonable  to  expect  that  if  the  power  were  to  be 
devolved  on  the  court  of  a  state  government,  that  more  ex- 
plicit terms  would  be  used  for  conveying  it.    And  it  seems 
also  to  be  a  reasonable  construction,  that  the  legislature, 
when  in  the  sixth  section  providing  a  court  martial  for  thcr 
trial  of  militia,  held  in  mind  the  offences  described  in  the 
preceding  sections,  and  to  be  submitted  to  a  court  martial. 
If  the  offences  described  in  the  fifth  section  are  to  be  tried 
by  a  court  constituted  according  to  the  provisions  of  the 
sixth  section,  then  we  should  be  led  by  the  language  of 
the  secticHi  to  suppose  that  congress  had  in  contemplation 
a  court  formed  of  officers  in  actual  service,  since  the  pro- 
vision that  it  "  should  be  composed  of  militia  officers  only'' 
would  be  otherwise  nugatory.     This  construction  derives 
some  aid  from  the  act  of  1814.    By  that  act,  courts  martial  ^ 

for  the  trial  of  offences,  such  as  that  with  which  Mr. 
Meade  is  charged,  are  to  he  appointed  according  to  the 
rules  prescribed  by  the  articles  of  war.  The  court,  in  the 
present  case,  is  not  appointed  according  to  those  rules. 
The  only  argument  which  occurs  to  me  against  this  reas- 
oning grows  out  of  the  inconvenience  arising  from  trying 
delinquent  militiamen  who  remain  at  home,  by  a  court 
martial  composed  of  officers  in  actuaf  service,  ^rhis  in- 
convenience may  be  great,  and  well  deserves  the  consider- 
ation of  congress:  but  in  so  construing  a  law  as  to  devolve 
on  courts  sitting  under  the  authority  of  the  state,  a  power, 
which  in  its  nature,  belongs  to  the  United  States.  If,  how-  * 
ever,  this  should  be  the  proper  construction,  then  the  court- 
must  be  constituted  according  to  the  law  of  the  state. 

On  examining  the  laws  of  Virginia,  it  appears  that  no 
court  martial  could  be  called  for  the  assessment  of  fines  on 
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Wm.  Meade  the  trial  of  privates  not  in  actual  service.    This  duty  is 
n  performed  by  the  courts  of  inquiry ;  and  a  second  court 

litoihaiof "he  ^^^^  ^*'  ^^  receive,  the  excuses  of  those  against  whom  a 
district  of  Vir-  previous  court  may  have  assessed  fines,  before  the  sentence 
^inia.  becomes  final,  or  can  be  executeti.     If  it  be  supposed,  that 

the  act  of  congress  has  conferred  the  jurisdiction  against 
delinquent  miUtia  privates  on  courts  martial  constituted  as 
those  are  for  the  trial  of  officers,  still  this  court  has  proceed- 
ed in  such  manner  that  its  sentence  cannot  be  sustained. 
tt  is  a  principle  of  natural  justice',  with  which  courts  axe 
never  at  liberty  to  dispense,  unless  under  the  mandate  of 
positive  laws,  that  no  person  shall  be  condemned  unheard, 
or  without  an  opportunity  of  being  heard. 

There  is  no  law  authorizing  courts  martial  to  proceed 
against  any  person  without  notice,  consequently  such  {M'o- 
ccieding  is  entitled  unlawful.  In  the  case  of  the  courts  of 
inquiry,  sitting  under  the  authority  of  the  state,  the  prao* 
tice  has,  I  believe,  prevailed  to  proceed  in  the  first  place 
without  notice  ;  but  this  inconvenience  is  in  some  degree 
remedied  by  a  second  court ;  and  I  am  by  no  means  pre- 
pared for  such  a  construction  of  the  act  as  would  justify 
rendering  this  sentence  final  without  substantial  "notice ; 
but  be  this  as  it  may,  there  is  a  court  martial,  not  a  court 
of  inquiry,  and  no  laws  exist,  authorizing  a  court  martial 
to  proceed  without  notice.  In  this  case  the  court  appears 
so  to  have  proceeded  ;  for  this  reason,  I  consider  its  sen- 
^  tence  as  entirely  nugatory,  and  do  therefore  direct  the  pe- 

titioner to  be  discharged  from  the  custody  of  the  marshal 
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CIRCUIT   COURT  U.  S. 


KENTUCKY  DISTRICT^  NOV.  8th,  1806. 

United  States  1 

V.  >  Misdemeanor. 

Aanm  Burr,   J 

Present — Honourable  £?.  Innes,  Judge* 

The  Attorney  for  the  United  States,  on  the  3d  day  of 
this  term,  having  made  a  motion  for  the  caption  and  ex-   Diaeretion  ai 
amination  of  the  said  Burr,  &c.  t^«  court  to 

The  coart  this  day  delivered  the  following  opinion)  upon  motions. 
which  is  ordered  to  be  entered  of  record,  to  wit: 

The  motion  made  by  Mr.  Attorney  on  the  third  day  of  \ 

this  term  is  predicated  upon  the  6th  section  of  the  act  of 
congress,  entitled  an  act  in  addition  to  the  act  for  the  pun« 
ishment  of  certain  crimes  against  the  United  States.  "  That 
if  any  person  shall  within  the  territory  or  jurisdiction 
of  the  United  States,  begin  or  set  on  foot,  or  provide  or  pre- 
pare the  means  for  any  military  expedition  or  enterprise, 
to  be  carried  on  from  thence  against  the  territory  or  do- 
minions of  any  foreign  prince  or  state,  with  whom  the 
United  States  are  at  peace  ;  every  such  person  so  offend- 
ing, shall,  upon  conviction  be  adjudged  guilty  of  a  high 
misdemeanor,  and  shall  suffer  fine  and  imprisonment  at 
the  discretion  of  the  court  in  which  the  conviction  shall 
be  had,  so  as  that  such  fine  shall  not  exceed  three  thou- 
sand dollars,  nor  the  term  of  imprisonment  be  more  than 
three  years." 

The  evidence  in  support  of  the  motion,  is  in  the  follow- 
ing Words,  viz.  J.  H.  Daviess,  attorney  for  the  said  United 
States,  in  and  for  said  district,  upon  his  corporal  oath,  doth 
depose  and  say,  that  the  deponent  is  informed,  and  doth 
verily  believe,  that  a  certain  Aaron  Burr,  Esq.,  late  Vice 
President  of  the  said  United  States,  for  several  aionths  » 
past,  hath  been,  and  is  now,  engaged  in  preparing  and  set-^ 
ting  on  foot,*  and  in  providing  and  preparing  the  means 
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KCNTUCnr,  for  a  military  expedition  and  enterprise,  within  this  dis^ 

Nov.  1806.   ^rict,  for  the  purpose  of  defending  tlie  Ohio   and  Missis^ 

^-**^'^*^^    sippi  therewith,  and  making  war  upon  the  subjects  of  the 

United  st«te«  King  of  Spain,  who  are  now  in  a  state  of  peace  with  the 
Burr        people  of  the  United  States,  to  wit,  on  the  province  of 
Mexico,  on  the  westwardly  side  of  Louisiana,  which  ap- 
pertain and  belong  to  the  king  of  Spain,  an  European 
prince,  with  whom  the  United  States  are  at  peace. 

And  said  deponent  farther  saith,  that"  he  is  informed 
and  fully  believes,  that  the  above  charge  can  and  will  be 
fully  substantiated  by  evidence,  provided  this  hononrable 
court  will  grant  compulsory  process  to  bring  in  witnesses 
to  testify  thereto. 

And  this  deponent  farther  saith,  that  be  is  informed, 
and  verily  believes,  that  the  agents  and  emissaries  of  the 
said  Burr,  have  purchased  up,  and  are  continuing  to  pur- 
chase large  stores  of  provisions,  as  if  for  an  armv,  while 
the  said  Burr  seems  to  conceal  in  great  mystery  from  the 
people  at  large,  his  purposes  and  projects ;  and  while  the 
minds  of  the  good  people  of  this  district  seem  agitated 
with  the  current  rumour,  that  a  military  expedition  against 
some  neighbouring  power  is  preparing  by  the  said  Aaron 
Burr. 

Wherefore,  said  attorney,  on  behalf  of  said  United 
States,  prays  that  due  process  issue  to  compel  the  person- 
al appearance  of  the  said  Aaron  Burr  in  this  court,  and 
also  of  such  witnesses  as  may  be  necessary  in  behalf  of 
the  said  United  States ;  and  that  this  honourable  court 
will  duly  recognize  the  said  Aaron  Burr,  to  answer  such 
charge  as  may  be  preferred  against  him  in  the  premises. 
And  in  the  meantime,  4hat  he  desist  and  refrain  from  all 
farther  preparation  and  proceeding  in  the  said  armament 
within  the  said  United  States,  or  the  territories  or  depen- 
dencies thereof. 

J.  H.  Daviess,  A.  U.  S. 

Affirmed  to  in  open  court. 

(Attest.)  T.  TuNSTALL,  C.  K.  D.  C. 

Not.  bth,  tSOG. 

«  The  question  to  be  considered  : — Has  this  court  power 
to  award  process  against  the  accused,  and  to  compel  the 
attendance  of  witnesses   upon   this  motion ;  and    if  the 
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court  has  such  power,  is  the  evidence  adduced  sufficient  KENTUC'Y, 
to  warrant  the  measure?  Nov.  I8O6. 

Pour  kinds  of  proceeding  have  ^been  known   and  pur-     n-«^v-^.' 
sued  in  order  to  convict  persons  of  crimes  and  misdemean-  United  Sutes 
ors :  ^' 

1st.  By  an  application  to  a  justice  or  judge  out  of 
court. 

2d.  By  preferring  an  indictment  to  a  grajnd  jury. 

3d.  By  a  presentment  of  the  grand  jury.     And  the 

4th.  By  information. 

The  present  application  is  not  embraced  by  either  of 
those  modes  of  proceeding.  It  is  a  new  case  resting  on  * 
the  discretion  of  the  court ;  and  as  this  decision  may  be 
considered  a  precedent  in  future,  I  have  thought  it  my 
duty  to  take  time  and  mature  the  subject ;  because  the 
proposed  measure  being  prevention,  no  injury  could  arise 
by  a  little  delay. 

No  instance  has  occurred  (within  my  recollection,  since 
I  have  become  acquainted  with  judicial  proceedings,  when 
a  crime  or  misdemeanor  has  been  committed,)  of  a  mo- 
tion being  made  to  a  court  to  award  process  to  arrest  the 
offender  in  the  first  instance  ;  neither  have  I  knowledge 
of  the  existence  of  a  law  to  authorize  it. 

In  any  case  where  a  court  awards  process,  it  is  predi* 
eated  upon  some  previous  act  already  done,  which  gives 
the  court  cognizance  of  the  subject,  and  brings  the  case 
in  a  legal  shape  before  that  tribunal :  this  being  performed, 
the  power  to  adopt  every  necessary  measure  to  attain  the 
object  and  end  of  the  law,  and  to  perfect  justice,  is  vested 
m  a  court 

The  magnitude  of  this  cause,  not  only  as  it  relates  to 
the  community,  but  to  the  accused,  requires  that  the  pro- 
ceeding be  pursued  with  regularity,  caution,  and  circum- 
spection. If  the  facts  stated  in  the  afSdavit  be  true,  the 
project  ought  to  be  prevented,  and  the  offender  punished. 
Yet,  in  doing  this,  the  regular  legal  steps,  pointed  out 
by  usage,  or  by  law,  ought  to  be  pursued.  If,  on  the 
other  hand,  the  accused  be  innocent,  the  strong  arm  of 
power  ought  to  be  confined  within  its  proper  limits,  the 
known  rules  of  proceeding:  and  on  no  occasion  but  ex- 
treme necessity,  ought  a  judge  to  be  induced  to  exercise 
a  power  which  rests  on  discretion.  The  law  then  be- 
comes unknown,  and  the  best  judge  may  be  considered 
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KBNTUC'Y,  a  tyrant,  because  it  then  depends  upon  his  whim,  and  his 
Wot.  1806.    caprice.     It  will  not  be  uniform,  but  it  is  liable  to  change 
with  the  opinion  of  every  judge. 

These  reflections  extend  to  the  general  principle  arising 
out  of  the  case.  Admit,  however,  that  they  are  erroneous ; 
to  award  process,  would  be  improper  ;  it  would  be  an  act 
of  oppression,  because  there  is  not  legal  evidence  before 
the  court  to  authorize  an  arrest  of  the  person  accused. 
The  evidence  is  the  oath  of  a  person  who  has  been  in- 
formed by  one  not  upon  oath  ;  and  the  deponent  believes 
the  fact  to  be  true.  I  make  no  doubt  of  the  truth  of  the 
affidavit;  that  is,  that  the  deponent  has  been  infornied 
that  the  fact  stated  is  true ;  yet  it  is  not  legal  evidence, 
and  not  being  legal  evidence,  the  court  cannot  act  upon  it. 
Upon  this  .view  of  the  subject,  I  am  compelled  to  de- 
clare, that  as  the  cause  is  a  new  one  ;  as  no  precedent  has 
been  shown  to  justify  such  a  proceeding ;  as  the  law  is 
silent  upon  the  subject;  and  as  there  are  two  other  modes 
of  proceeding,  which  are  regular,  and  well  understood,  vis. 
by  apply  ins  to  the  judge  out  of  court,  and  attaining  a  war- 
rant upon  legal  evidence,  or  by  the  court  ordering  a  grand 
jury  to  be  summoned  instanter,  and  preferring  ^i)  indict- 
ment, this  mption  is  overruled. 

The  attorney  for  the  United  States  then  prayed  the 
judge  to  issue  his  warrant  to  the  marshal,  to  summon  a 
grand  jury  ;  which  was  done  accordingly, 


Judge  Hanson^s  opinion^  delivered  in  Baltimore  County 
Court  on  the  return  of  a  writ  of  Habeas  Corpus,  in  the 
c€ise  of  Joseph  Almeida,  who  was  imprisoned  in  virtue 
of  a  warrant  issued  hy  a  Justice  of  the  Peace  of  the  state 
of  Maryland  for  a  supposed  breach  of  a  laiv  of  the  Uni- 
ted States. 

The  33d  sec  T^®  argument  iu  this  case  had  not  proceeded  very 
of  the  act  of  fsf,  before  it  was  manifest  to  me,  that  the  learned  attor- 
September  24.  ney  for  the  United  States  waa  entrammelled  in  a  dilem- 
1789,  which  inia,  from  which  all  his  ingenuity  could  not  extricate  him. 
Sa^officew  of  ^^  *  jt^stice  of  the  peace  of  the  state  of  Maryland   had 

a   Btate    with 
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any  legal  power  to  arrest  a  person  charged  with  an  of-  BIARYLA*©. 
fence  against  the  United  States^  it  follows  as  a  dictate  of    v--i^%^^^^ 
common  sense,  that  there  must,  independent  of  the  laws  Unhcd  States 
of  congress  purporting  to  give  jurisdiction  to  state  tribu-      ji^^^ 

i)al9,  reside  somewhere  in  the  state,  as  an  essential  com- 

ponent  of  the  sovereign  and  protecting  power,  it  has  a  power  to  ai^ 
right  to  exercise  over  and  in  behalf  of  aM  persons  within  rest,  Ac.  fof 
limits,  a  right  of  deciding  whether  or  not  that  arrest  was  criminal  of- 
property  made-  aud.  consequenlfy,  that  if  Thomas  W  *:<-^^ 
Griffith,  Esq.  had  the  power  of  issumg  a  commitment,  .this  g^^^^^  ^^ 
court  has  the  power  of  ordering  a  habeas  corpus,  and  upon  ciared  consti- 
its  return,  not  only  of  deciding  the,  sufficiency  of  the  re-  tutionai. 
turn  itself,  but  of  adjudging  whether  or  not  that  intelli-  A  warrant 
gent  officer  in  this  case,  iq  issuing  his  warrant,  acted  sub.  ^^  ^^^^  "*®| 
Btantially  in  conformity  to  the  established  principles  of  ^^^^^^  oJ 
law,  regulating  the  subject^  of  commitment.  To  the  war-  before  any 
rant,  in  the  present  case,  there  is  scarcely  one  among  the  person,  is 
many  objections  that  have  been  made  to  it,  which  has  ^<>»<1- 
not  been  ably  and  fully  sustained.  One  single  material  .  ^  pnsoner 
defect  is,  however,  sufficient  to  invalidate  it ;  and  th^t  of  be^onfropjcd 
the  omission  to  n)ake  it  returnable,  at  any  time,  or  before  with  the  wiu 
any  person,  affords,  of  itself,  ample  reason  for  quashing  all  ness  against 
authority  derived  from  it.  No  proceeding,  under  the  colour  ***^»  *»  ^ 
of  law,  can  be  more  susceptible  of  being  wrought  into  an  ^^^  .®^  ^? 
engine  of  oppressive  power,  than  that  of  depriving  an  iiidi-  ^^  MivUege 
vidual  of  his  liberty,  and  of  consigning  him  to  imprison-  u  uherent, 
ment  upon  an  "  ex  parte  hearingi"  Every  freeman  has  a  ^^nd  ^  right 
right  to  be  confronted  with  the  witness  against  bina,  in  all  to  demand  the 
stages  of  his  accusation  ;  the  privilege  is  inherent,  and  the  ^^^f^T'  '^^ 
^right  tb  demand   the*  enjoyment  of  proving  his  innocence  P"^^*°^ 


nocence    sim- 


eimultaneous  with  the  first  step  of  the  prosecution.     Before,  uitaneouswitl^ 
therefore,  any  commitment  can  be  lawfully  made,  the  ac-  the  ^rst  step 
cused  is' entitled  to  an  opportunity  of  showing,  eitheir  that  ^^  }^^  prose? 
the  act  he  is  charged  with  is  no  crime  in  the  eye  of  the  ^'*^'*- 
law — ^that  if  any  wrong  has  been  done  he  is  not  the  per-  "a^fn^^i! 
petrator  of  it ;  or  that  however  strong  the  evidence  may  be  enti,  578, 579. 
against  him,  the  offence  alleged  is  of  a  class  justifying  the      Arguments 
discharge  of  his  persqn,  upon  the  production  of  such  bail  "*  &vour  of 
as  may  bo  legally   required'  of  him.     If  the  condition  of  ?^^ g^f **5i^ 
society  were  otherwise,  the  time  would  have  arrived,  ere 
now,  when  the  occasion  and  the  disposition  would  have 
presented  themselves  of  deciding  all  such  questions  in  a 
Vol.  IL  73 


578  •  REPORTS  PF  CRIMINAL   LAW  CASES. 

MARYLAND,  very  summary  way.    These  preliminary  points  being  set- 
^-^^v^'^i^     tied,  it  becomes  necessary  to  aecide  the  main  question,  in 

United  State*  which  the  whole  of  the  case  has  resolved  itself.     That  is 
^*  to  say,  whether  this  court  has  power  to  commit  for  an  al- 

AimeuU.     jggg^j  offence  against  the  United  States;  and  going  one 
,    step  farther,  whether  a  law  of  congress  can  confer  any  ju- 
dicial power  upon  state  tribunals  ? 

Although  the  adjudication  of  this  point  devolves  upcm 
us  the  duty  of  passing  *  upon  one  of  the  greatest  judicial 
*>     questions,  that  of  the  constitutionality  of  a  law  of  congress, 
yet,'  as  every  court  is  bound  and  presumed  to  know  its 
own  jurisdiction,  we  cannot  avoid  deciding  whether  we  de- 
rive any^  jurisdiction  from  the  law  of  the  United  States, 
passed  m  the  year  seventeen  hundred  and  eighty  nine,  or- 
ganizing the  judiciary  of  the  national  government;, and 
consequently  whether  the  33d  section,  and,  indeed,  many 
other  sections,  are  constitutional.     Notwithstanding  this 
point  has  been  expressly  decided  in  Virginia  and  in  Ohio, 
and  collaterally  in  the  supreme  court  of  the  United  States, 
as  may  be  implied  from  the  scope  of  the  opinions  of  judg- 
es Johnson  and  Story,  as  reported  by  Wheaton,  it  is  with 
an  irresistible  awe  that  I  approach  it ;  for  should  our  de- 
cision be  adverse  to  the  constitutionality,  we  virtually  ad- 
judge, that  in  this  case,  although  it  be  a  question  arising 
under  the  constitution  of  the  United  States,  the  supreme 
court  can  exercise  no  appellate  jurisdiction,  inasmuch  as 
we  absolve  ourselves  from  the  obligation  of  sending  "up 
the  record  for  their  revision  ;  and  as  so  many  other  of  the 
statutes  of  congress  are  dependent  for  their  execution  and 
utility  upon  the  administration  of  them  by  state  tribunals, 
the  argument  "  ab  inconvenienti ''  has  great  weight,  and* 
is  entitled  to  the  most  serious  consideration.     The  law  of 
congress  before  us,  was  passed  in  the  year^l789,  the  first 
session  after  the  adoption  of  the  constitution  ;  it  was  pro- 
posed, debated  and  adjusted  by  a  body  of  men,  the  chief 
and  prominent  characters  of  whom  were  themselves  the 
erectors  of  our  national  institutions.^  It  has  been  acce- 
ded to,  and  acted  under,  in  this  and  every  other  state  in 
the  union ;  it  has  never  been,  instrumental  to  any  signal 
grievance,  or  complained  of  as  a  public  or  private  evil : 
it  has,  on  thd  contrary,  been  resorted  to  as  a  useful  ana 
^      salutary  regulation  ;  it  has  saved  expense  and  trouble  to 
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the  general  government  without  being  bnithensome  to  MARYLA'D. 
9tate  officers,  and  there  appears  a  degree  of  propriety  and    ^^^^"^^ 
fitness,  that  as  every  individual  state,  and  every  officer  United  State* 
thereof^  is  interested  in,  so  they  shall  be  rendered  aux*  ^' 

iliary  to  the  execution  of  laws  made  for  the  benefit  and     ^''^^^oa. 
protection  of  the  whole.     The  law  has  obviated,  ob  the    . 
part  of  the  United  States,  the  necessity  of  scattering  at 
large  a  host  x>f  officers  throughout  the  communities  of  the 
di&rent  states ;  it  has  kept  them  clear  of  creatures  armed 
with  authority,  derived  from  an  executive,  foreign  form, 
and  not  harmonising  with  the  state  government,  subject 
to  regulation  in  their  official  capacities  to  which  the  peo- 
pie,  amongst  whom  they  may  be  placed  to  reside,  would 
be  unused  and  averse,  and  susceptible  of  being  made  tbie 
instruments  of  power  whensoever  it  might  be  expedient 
fi)r  the  general  government  to  avail  itself  of  engines  cal- 
culated to  propagate  its  opinions,  and  to  uphold  and  en- 
force its  measures ;  or,  at  least,  to  defeat  by  confounding 
the  resort  to  legal  remedy?  in  the  heterogeneous  process,  or 
jarring  and  conflicting  jurisdictions.    But,  notwithstanding 
all  these  .considerations,  I  will  proceed  as  concisely,  and 
in  as  condensed  a  manner,  as  I  am  capable,  to  present  my 
view  of  the  subject.    The  national  government  appears  to 
me  to  stand  in  relation  to  the  states,  as  civil  society  does 
to  the  individuals  composing  it.     Both  consist  of  a  con- 
gregation of  surrendered   or  delegated  rights ;    and    in 
neither  case  can  the^e  conceded  powers  be  enlarged,  dimin- 
ished or  returned  to  the  parties  granting  them,  but  by 
their  own  consent,  collected  in  such  manner,  in  the  first 
case,  as  the  constitution   providing    for  its  amendment 
8houl(f|)rescribe  ;  and  in  the  second^  as  the  laws  of  the  so- 
cial compact  should  direct. 

The  several  independent  states  have  agreed,  by  the 
constitution,  to  invest' the  judicial  power  of  the  United 
States  in  one  supreme  court,  and  in  such  inferior  tribu- 
nals as  the  congress  may  from  time  to  time  ordain  and 
establish ;  and  then  the  constitution  goes  on  to  define, 
^what  is  the  judicial  power  of  the  United  States  collec- 
tively, as  a  national  government,  as  I  understand  it,  in 
contradistinction  to  the  judicial  powers  of  all  the  states 
separately,  viz :— The  judicial  power  of  the  United  States, 
shall  extend  to  all  cases  in  law  and  equity  arising  under 
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BCARYLA'D.  the  cmstitution,  (he  laws  of  the  United  States,  and  tiea- 
^^^v"""^^'    ties  made,  or  which  shall  be  made  under  their  authority ; 

United  States  to  all  cases  affecting  ambassadors,  and  other  public  min- 
^'  isters ;  to  all  cases  of  admiralty  and  maritime  jurisdic- 

Almeida.  ^^^^  ,  ^^  controversies  to  which  the  United  States  shall  be 
a  party;  to  controversies  between  two  or  more  states, 
between  a  state  and  the  citizens  of  another  state,  between 
dtizens  of  different  states,  between  citizens  of  the  same 
state  claiming  lands  under  the  grants  of  different  states, 
and  between  a  state,  or  the  citizens  thereof,  and  foreign 
fitaies,  citizens  and  subjects.  From  the  word  '*  all"  being 
used  in  the  first  part  of  the  clause^  dropped  in  the  mid- 
dle,' and  again  resumed,  it  has  been  inferred,  that  eJtclu- 
/  sive  jurisdiction  not  in  every   case  enumerated,  was  dele- 

gated to  the  United  States.  Be  this  as  it  may,  the  states, 
beyond  all  controversy,  reserved  to  themselves  some,  if 
iiot  all  rights  not  expressly  given  away,  and  having  doncf 
so,  they  unquestionably  had  the  power  and  exercised  it, 
of  creating  judicial  tribunals  for  the  protection  of  such 
of  those  rights,  and  the  administration  and  exposition 
6f  laws  passed  in  regard  to  them,  as  they  might  deem 
proper^  and  if  they  deemed  it  expedient  to  leave  their 
citizens  without  tribunals,  having  authority  to  afford  them 
remedies  in  certain  cases,  and  especially  those  where  the 
United  States  had  clearly  jurisdiction,  if  only  concur- 
rent, where  exists  the  power  of  congjess,  und^r  the  con- 
stitution, to  compel  the  states  to  create  such  couHs,  or 
-what  is  there  to  prohibit  the  states  from  enjoying  the  ex- 
clusive use,  for  state  purposes,  of  their  own  courts  and 
civil  officers,  and  of  prescribing  as  a  condition  #f  the 
tenure  of  office,  that  they  should,  as  the  constitution  of 
Maryland  has  done,  exercise  no  office  of  profit  or  trust 
Under  the  government  of  the  United  Stales?  What 
rightful  power  has  the  congress,  after  the  adoption 
of  the  constitution  and  the  investment  thereby  of 
judicial  power  in  the  general  government,  to  enlarge,  di- 
.minish,  or  return  any  of  its  powers  to  the  states?  If  it 
had  a  right  to  confer  any  power,  what  power  has  it  not  a  • 
right  to  confer,  Unless  expressly  prohibited  by  the  letter 
of  the  constitution  ? — and  state  tribunals  must  thus  be 
converted  into  courts  of  admiralty  and  maritime  juris- 
diction. In  fact,  if  congress  has  the  power  of  confer- 
ring on  them  the  duty  of  arresting,  of  committing,  hold- 
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ing  to  bail    or   discharging    without    it,  all   of  which  MARYLAND 
are  judicial  acts,  because  they  imply  an  act  of  judgment,     v^^v*^^ 
and  are  not  mere  ministerial  duties,  it  must  also  possess  United  States 
the  power  of  assigning  to  them  that  of  trial,  conviction  ^; 

and  sentence  to  punishment.  Surely  it  cannot  be  con-  -A^^cida. 
tended  that  such  authority  is  derived  from  the  clause  that 
the  judicial  power  of  the  United  States  shall  be  vested 
in  a  supreme  court  and  in  such  inferior  courts  as  the 
congress  may,  from  time  to  time,  ordain  and  establish,  and 
that  under  thib  interpretation,  state  courts  may,  at  the 
|>leasilre  of  congress,  without  their  consent  or  knowledge, 
or  the  sanction  of  the  state  under  which  they  act,  be 
converted  into  United  States  courts ;  if  such  were  the 
case,  congress  would  have  nothing  more  to  do,  in  order 
to  destroy  a  state  judiciary,  than  to  assign  the  judges 
duties  under  the  general  government,  and  as  fast  as  the 
state  of  Maryland  created  courts,  congress  might  pros- 
trate them  until  its  constitution  shall  be  altered  and 
its  officers  allowed  to  hold  offices  under  the  United 
States.  To  whom  should  we  then  look  for  the  protec- 
tion of  reserved  rights?  The  first  section  of  the  constitu- 
tion of  the  United  States  is  clearly  prospective :  it  declares 
that  the  judicial  power  shall  be  vested  in  one  supreme 
Court,  not  in  a  court  as  it  were  already  created,  but  to 
be  created,  not  in  inferior  tribunals  in  existence,  but 
such  as  congress  shall  from  time  to  time,  ordain  and  es» 
tablish  hereafter ;  evidently  intending  these  courts  to  be 
United  States  courts,  responsible  and  impeachable  by 
the  United  States  for  neglect  of  duty  or  the  abuse  of 
power,  and  forming  a  constituent  part  of  the  judicial  sys- 
tem of  the- United  States.  Again,  if  congress  has  power 
to  return  to  the  states  judicial  powers,  or  enlarge  the 
power  of  state  courts,  why  should  it  not  have  the  power 
of  returning  to,  or  enlarging  and  diminishing  the  legi^la-  ^ 
live  and  executive  powers ;  and  if  it  could  assume  such 
power  as  to  all  the  states,  what  is  to  prohibit  it  from  ex- 
ercising it  as  to  any  one  or  more  of  them  ?  And  thus 
at  once  might  be  frustrated  the  wisdom  and  foresight  of 
our  fathers,   m  Securing  to  the  small  states  an  equal  re- 

f presentation  in  the  senate  of  the  United  St|(es  with  the 
arge  ones ;  by  yielding  to  a  majority  of  congress  the 
power  of  imparting  superiority  and  predominance  to  any 
one  or  more  states,  \>y  returning  to  them  sovereign,  judi- 
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•  « 

MARYLAND,  cial   and  executive  powers  comseded  to  the  general  go* 
x^K^^r^     yernment,  whilst  it  withheld  them  from  others.     These 

Uniied  State*  may  be  termed  extreme  casesi  but  it  must  be  ob9erTed« 
^:         that  if  the  occurrence  of  such  cases  had  not  been  slighted 
Almeida.     ^^^  overlooked,  many  revolutions  of  governments  would 
have  been  escaped,  which  have  involved   in  them  the 
servitude  and  wretchedness  of  millions.    If  congress  has 
power  to  require  of  the  state  courts  to  take  cognizance 
of  any  matters  assigned  or  relinquished  to  the  supreme 
and  inferior  courts  of  the  United  States,  it  surely  is  not 
limited  as  to  the  extent  of  this  demand  ;  and  under  such 
a  construction,  all  the  business  of  the  general  govern* 
ment  might  be   imposed    upon   state    tribunals,    whose 
judges   being  thus  subjected,  it  is  easily  comprehended 
would  be  compelled  either  to  resign  their  seats  upon  the 
bench  or  to  exact  of  the  state  governments,  by  whom 
they  were  employed,  an  increase  of  compensation  com« 
mensurate  with  the  enlargement  of  their  official  duties ; 
and  the  general  government,  by  these  means,  might  be 
enabled  to  impose  and  exact  a  tax,  of  any  one  or  more 
states,  in  a  way  unjust. and  unequal,  and  never  contem* 
plated  by  the  genius  of  our  government,  or  letter  of  the 
constitution.      Besides,   the    constitution   of  the  United 
States  prescribes,  that  the  judges  shall  hold  their  offices 
during  good   behaviour,  and  shall  receive  for  their  servi- 
ces a  compensation,   not  to  be  diminished  during  their 
continuance  in  office.     Now,  the  tenure  by  which  state 
.    judges  hold  their  offices,  it  is  notorious,  varies  in  almost 
every  state,  and,  here  particularly,  it  essentially  differs 
from   that  provided   by  the  constitution  of   the   United 
States ;  and  civil  officers  are  expressly  forbidden  to  hold 
any  office  of  profit  or  trust    under  the  general- govern- 
ment ;  how,  then,  can  the  congress  of  the  United  States 
compel  them  to  accept  one,  for  which  they  shall  receive 
a  compensation,  not  to  be  diminished  during  their  con- 
tinuance in  office  ?    Again,  the  manner  of  their  appoint- 
ment is  totally  different.     The   constitution  of  the  Uni- 
ted States  requires   the  judges  to  be  appointed  by   the 
president  and  senate ;  can  it,  then,  be  seriously  corv^end- 
ed,  that  congress,  by  law  can,  not  only  ordain  and  es- 
tablish judicftil    tribunals,    convert  to  its  own   use    state 
courts,  some  created   since,  others  in    existence  before 
itself  was  in  being,  but  that  it  should  also  forthwith  pro- 
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ce^d  to  the  appointinents  of  judges  thereof,  without  the  MARYLAND, 
consent  of  the  president,  the  senate,  or  the  judges  Jhem*    ^•^^^^yr^"^^ 
eelves.       Certainly,   snch  a  doctrine  asserts   the  power,  United  Sublet 
and  would   have  the   inevitable  consequence   to   absorb  ^• 

iuto  the  general  government,  all  state  sovereignty,  and  -A^"'*®'*^ 
by  thus  appropriating  and  controlling  state  courts,  indi- 
rectly to  modify,  regulate,  abridge,  invade  or  destroy  the 
rights  and  privileges  reserved  to  the  states^  for  the  pro- 
tection of  which  they  had  organized  their  courts  of  jus* 
tice.  Have  the  states  any  where  expressly,  or  by  im* 
plication,  delegated  any  such  power  to  the  general  gov* 
ernment  1  It  has,  however,  been  urged  as  an  argument 
in  support  of  this  motion,  that  in  many  cases,  the  state  "^ 

courts  and  the  United  States  courts,  have  a  concurrent 
jurisdiction,  and  that,  therefore,  the  judicial  power  does 
not  exclusively  belong  to  the  supreme  and  other  courts 
of  the  United  States ;  and  strength  is  attempted  to  be 
given  to  this  idea,  from  the  word  "all"  not  being  used 
throughout,  but  dropped,  when  controversies  between 
the  United  States  and  any  one  state  are  provided  for. 
If  there  can  be  any  discrimination  between  the  judicial 
power  and  all  the  judicial  power,  it  may  possibly  have 
been,  with  a  view  of  avoiding  any  expression  that  might 
be  construed  to  take  a  jurisdiction  from  the  state  courts 
which  they  had  before  exercised,  to  wit,  that  of  deciding 
claims  for,  and  against  the  United  States,  under  the  old 
confederation,  and  which  the  constitution  subsequently 
expressly  reserves  to  them,  that  this  variation  of  Ian- 
guage  was  adopted.  But  if  this  proves  any  thing,  it 
proves  too  much,  (there  being  no  denial,  that  the  na- 
tional government  has  power  to  punish  offences  egainst 
its  own  laws)  for  it  rather  implies,  that  where  the  word 
all  is  used,  there  is  no  concurrent  jurisdiction,  and  that 
concurrent  jurisdiction  existed  only  in  cases  where  the 
state  courts  had  a  previous  cognizance  :  Besides,  if  the 
constitution,  with  a  view  to  the  doctrine  of  reserved 
rights,  gave  or  recognized  a  concurrent  jurisdiction, 
there  could  be  no  necessity  for  the  law  of  congress  to 
give  it;  and  if  the,  state  courts  had  it  not  before,  and  did 
not  get  it  from  the  constitution  according  to  the  princi- 
ples I  have  endeavoured  to  enforce,  they  could  not  ob- 
tain it  by  a  jaw  of  congress.  Whatever  doubt,  therefore, 
there   may  have  been  to  the  jurisdiction.,  in  all   cases^ 
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MARYLAND,  with  respect  to  the  criminal  law  of  the  United  States,  I 
v-i*^'''^*^     can  entertain  none  ;  for,  it  is  obvious  that  previous  to  the 

United  States  constitution,  there  could  be  no  criminal  jurisdiction  of  of- 
^'  fences  against  the  United  States  any  where ;  and,  if  the 

■^"*'®**-  state  courts  could  subsequently  have  it,  they  must  derive 
it  from  the  constitution  itself..  But  this  no  where  appears 
on  the  face  of  the  instrument;  and,  inasmuch  as  the  legis- 
lative, executive  and  judicial  powers  of  the  state  govern^ 
ments,  consists  in  the  reservation  of  rights  not  delegated^ 
and  cannot  in  any  degree  be  composed  of  concessions  from 
the  national  government,  which  is  itself  made  up  of-wba^ 
the  stales  had  parted  with,  it  wpuld  be,  according  to  my 
apprehension,  too  great  an  incongruity  to  construe  the 
right  of  conferring  jurisdiction  to  "be  vested  by  the  consti- 
tution in  congress  ;  and  it  cannot  be  too  constantly  borne 
in  remembrance  by  the  civilian  and  statesman,  that  if 
congress  could  enlarge  or  diminish  the  power  of  state  au- 
thorities, it  would  necessarily  follow,  that  our  national 
government  would  present  the  singular  anomaly  of  one 
co-ordinate  branch  of  a  government  possessing,  as  a  com-* 
ponent  part  of  it,  the  inherent  constitutional  means,  not 
only  of  its  own  dissolution,  but  that  of  undermining  the 
basis  of  the  whole  fabric  in  the  surrender,  without  the  con-t 
sent  of  the  parties  to  the  contract,  who  must  be  either  the 
states  or  the  people,  of  legislative,  judicial  and  executiTQ 
functions. 

Upon  the  whole,  it  appears  to  me,  that  every  cotem* 
poraneous  exposition  of  the  views  and  considerations  of 
the  framers  of  the  constitution,  all  traditional  informa« 
tion  of  their  conferences,  and  the  opinion  of  enlighten^ 
ed  statesmen  who  have  before  and  since  discussed  it, 
catry  with  them  a  weight  too  impressive  to  be  resisted ; 
and  that  they  all  concur  in  converging  to  the  position, 
that  every  exercise  of  control  over,  or  interference  with 
state  authorities,  on  the  part  of  the  United  States,  where 
the  right  13  not  explicitly  granted,  has  a  tendency  to  con- 
vert our  confederative  republic  into  a  consolidated  gov- 
ernment ;  and  that  unless  such  constructions  are  guard- 
ed against  ip  time,  at  some  day,  a  popular  and  ambitious 
executive  might  become  the  "  architect  of  ruin  "  of  the 
liberties  of  the  people,  by  attaining  a  sufficient  ascen- 
dancy to  contract  or  dilate  stale  powers  according  to 
circumstances;    to    convert     independent    sovereignties. 
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into  vice  reyaltieSy  subservieDt  to  his  mandates ;  and,  in  BIARYLA'D. 
fine,  to  reduce  a  state^  as  it  relates  to  us,  iuto  a  mere  ^*  im-  ^^^^'"^^ 
perium  in  imperio^''  and  possessing  no  more  distinct  and  United  Stutee 
separate  rights  than  the  mayor  and  city  council  of  a  city 
could  exercise  in  opposition  to  the  legislature,  judiciary 
and  executive  of  a  whole  state;  and  although  it  may  be 
appositely  said,  that  state  governments,  as  regards  the  na- 
tional government,  ought  not  to  be  considered  as^sovereign 
powers  foreign  to  each  other;  that  they  are  all  parts  of 
the  same  whole,  and  that  as  the  people  of  the  states  are 
the  people  of  the  United  States,  the  same  policy,  laws,  and 
process  may  and  ought  to  pervade  and  regulate  the  whole 
empire,  as  the  same  blood  which  flows  into  and  nourishes 
the  heart,  runs  through  and  invigorates  every  artery  and 
fibre  of  the  body ;  yet  to  my  mind,  the  uniformity  of  a 
ponstellation  is  more  illustrative,  in  which  the  national 
sovereignly,  whilst  performing  its  evolutions,  is  revolved 
round  by  the  states,  on  their  own  axis,  and  in  their  own 
orbits,  and  if,  in  departing  from  its  course,  it  should  ap- 
proach to  concussion  with  its  satellites,  they  would  be  jos- 
tled and  obtruded  from  their  spheres,  whilst  its  own  func- 
tions would  be  obstructed,  and  the  order  and  conformity 
of  the  whole  system  deranged  and  destroyed^ 

I  am  of  opinion,  therefore,  whatever  doubt  may  exist  as  to 
the  extent  of  jurisdiction  common  to  state  and  United 
States'  courts  in  civil  cases,  that  state  authorities  cannot 
act  in  any  kind  of  prosecution  for  offences  against  the  laws 
pf  congress, 


GENERAL   COURT, 


VIRGINIA,  OCTOBER,   1813. 


1 


Cammonwecdth 

V.  (  Robbery  op  the  mail. 


John  Feely,    J 

The  prisoner  was  charged  in  an  indictment  in  the  fol-     Jo«dictioii 
lowing  words,  that  "he  the  said  John  Feely,  with  force  <>f ■***« «<>«rte« 
Vol.  II.  74 
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YiROtNiA,   und  arms,  feloniously  Aid  steal,  take,  and  cany  away  out 

1818.        of  the  mail  of  the  United  States,  three  packages,  contain* 

^^^^**'""**^    ing  articles  of  value ;  one  directed  to  Philadelphia,  one  to 

Cota'weaith    Pennsylvania,  and  one  northward ;  which  packages  had 

Feel  been  delivered  to  Gardner  I.  Grant,  (who  was  mail  ear- 

^^  ^'       rier,)  to  carry  them  from  Wythe  court  house,  to  Motngom* 

ery  court  house,  contrary  to  the  form  of  the  act  of  congress 

of  the  United  States,  in  such  case  made  and  provided,  and 

against  the  peace  and  dignity  of  the  commonwealth." 

The  prisoner  was  tried  on  this  indictment,  and  found ' 
guilty  by  the  jury. 

He  moved  in  arrest  of  judgment  fhr  the  following  reason : 
'^because  he  says,  that  the  offence  in  the  indictment  be- 
ing  created  by  an  act  of  congress,  this  court  being  a  state 
court,  has  not  jurisdiction  thereof." 

•  The  case  was  adjourned  to  the  general  court,  who  met 
on  the  11th  of  November  1813.  Present — Judges  White, 
Stuart,  Brockenbrough,  Semple,  Allen,  Randolph,  Dab- 
ney,  and  Daniel.  The  court  entered  the  following  judg- 
ment upon  their  records.  "  The  Court  doth  unanimously 
decide,  that  as  the  offence  described  in  the  indictment  in 
this  case,  is  created  by  an  act  of  congress,  the  said  superi- 
or court  being  a  state  court,  hath  not  jurisdiction  of  the 
oflfence."  - 


GENERAL    COURT. 

VIRGINIA,   NOVEMBER,   1791, 

The  Commonwealth     ] 

V.  \  Murder. 

John  Crane,  thepounger.  J 

Thepnion-     rpj^^  prisoner  was  indicted  for  the  murder  of  Abraham 
tM  ^tiThls  ^*"  Horn.  The  jury  found  a  special  verdict,  in  the  foUow- 

reapen,    was  ing  WOrds  : 

*®*"?^  J  N      We,  of  the  jury,  find,  that  about  three  o'clock,  on  the 

That  Camp-  *^*'*^  ^^  ^^'Y^  ^'^^^^  ^^^^  ^*"®j  ^h®  prisoner  at  the 
bell's  reapers  ^^^t  ^^^  informed  by  his  reapers,  that  one  of- Camp- 
in  an  adjoin- 
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bell's  reapers  had  sent  a.  challenge  to  his.    That  ia  cob*  Virginia, 
sequence  of  this  supposecf  challenge,  the  said  John  Crane    ^^^-  *'3'9i- 
went  with  others  out  of  his  own  field,  into  the  field  of  the    '-^^^"■^ 
said  Campbell,  which  was  adjoining  to  that  of  Crane's,   CJwn'wcaUh 
and   that   the  said   Crane  did  make   use  oi  threatening       ^  ^' 

language,  such  as  he  could  whip  any  man  in  the  field, * 

meaning  Campbell's  reapers,  amongst  Nvhich  was  Abra- ■  ^^l^ .  j^^ 
ham  Van  Horn :  but  after  some  altercation,  we  find  all  sent  a  chal- 
parties  appear  to  be  reconciled.  But,  before  said  Crane  lenge  to  his. 
left  the  field,  another  dispute  arose,  in  which  Crane  chal-  He  went  out 
longed  them  to  fight,  man  for  man,  which  Campbell's  2^,  ,^*®  ?^^ 
party  cigreed  to  do ;  of  which  number  the  said  Abraham  q^^  beli*"^° 
Van  Horn  was  one.  When  the  parties  came  near,  they  anduwdtbrea 
parleyed  and  disputed  for  some  time  ;  the  issue  of  which  tening  lang- 
was  that  the  prisoner  at  the  bar  swore  that  if  he  fought  uage,  but  iin- 
any  man  that  day,  he  would  let  out  his  guts;  and  like-  al^y  all  parties 
wise,  that  he  would  fight  Joseph  Van  Horn  the  next  morn-  bc^r^eco^nc^^ 
ing  for  ten  dollars,  which  the  said  Abraham  Van  Horn  Before  hriefi 
was  to  bet  him.  tbe  field  a  dis- 

The  prisoner  at  the  bar  leaving  Campbell's  field,  after  pute  again 
some  time  a  certain  John  Dawkins,  one  of  Crane's  rea-  ^^^  place, 
pers,  suspected  some  insult  given  by  Campbell's  party,  re^ffed^CanT^' 
and  going  to  fight  any  one  that  would  insult  him.     The  bell's  men™to 

Erisoner  at  the  bar  observing  this,  requested  the  said  fight  them 
Hawkins  to  get  him  a  club,  and  he  would  take  his'knife  ;  »*»  forman; 
which  knife  he  took  ogt  of  his  pocket,  declaring  they  ^^^^^  w*» 
could  clear  their  way  through  the  whole  of  Campbell's  ^v^^en  th 
party ;  upon  which  the  said  Dawkins  desisted  from  pro-  parties  ap- 
secuting  his  intentions,  and  likewise  the  prisoner  at  the  proachedeach 
ban  We  find  that  between  sunset  and  dark,  the  said  otl^er,  ha 
Abraham  Van  Horn,  with  several  others,  were  passing  J^^^^f  "  "* 
through  the  field  of  John  Crane,  the  prisoner  at  the  bar,  ^^^1  *  ?"^ 

/•  >.t_«i  .  1  ^  •'  tnAn  that  day, 

to  confirm  a  hot,  which  was  to  ensue  the  next  morning  ;  he  would  let 
and  also  making  a  noise  and  singing,  which  the  said  out  his  guts, 

and  that  he  would  fight  Abraham  Van  Horn,  one  of  Campbell's  men,  (who  was  present,) 
the  next  morning  for  ten  dollars,  telling  one  of  his  men  to  get  a  club,  and  he  would  taKe 
his  knife,  and  they  would  clear  their  way  through  the  whole  of  Campbell's  men.  Each 
party  for  the  present  desisted. 

Between  sun-down  and  dark,  Abraluuu  Van  Horn,  with  others,  was  passing  through 
the  prisoner's  field,  to  confirm  the  bet,  singing  and  making  a  noise.  Pie  ordered  them 
out,^and  said  he  would  blow  them  through;  and  they  went  out.  He  called  for  his  gun, 
which  was  refused,  and  then  for  his  knife,  and  pursued  them  to  the  fence;  and  there 
exclaimed  to  Abraham  Van  Horn,  you  have  used  me  ill,  and  V\\  be  damned  if  I  don't 
have  satisfaction.  After  some  intemperate  words  lietween  him  and  Van  Horn,  Van 
Horn  took  off  his  shirt,  and  they  attempted  to  get  at  each  other  through  the  fence.  The 
prisoner  struck  Merchant,  one  of  Campbell's  men,  who  struck  back,  and  the  prisoner 
and  Van  Horn  clinched,  and  the  prisoner  was  thrown.  Presently  Van  Horn  exclaimed, 
enough ;  that  his  guts  were  cut  out.  The  wounds  were  mortal,  and  Van  Horn  died.** 
Held  murder. 
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VIROlNfA^    Dawkins  coDceiired  was  an  insult  to  the  prisoner  at  th^ 
Not.  1791.   i^^  ^^^^    ^is    party.    Thereupon    Dawkins    called    out 
^'"'^^'^^    that  he  could  whip   Joseph  Van   Horn.      Joseph  Van 
CmnVealth   H^nj  jcepHed,  it  would  be  no  credit  to  him  if  be  did,  as 
Crane        ^^  ^^^  ^  larger  man ;  upon  which  the  prisoner  at  the 
bar  came  out,  and  ordered  them  out  of  bis  field,  or  he 
would  blow  them  through ;  upon  which  they  immediate^* 
ly  quitted  the  field.    He  then  called  for  his  gun,  which 
was  refused  by  his   wife :  he  then  called  for  his  knife, 
and  pursued  them  to  the  fence,  exclaiming,  ''  Van  Horn, 
you  have  used  me  ill.  and  I'll  be  damned  if  I  don't  have 
satisfaction."      Then  the  said  Abraham  Van  Horn  re- 
plied, not  more  so  than  you  have  used  me :  the  prisoner 
then  requested  the  said  Abraham  Van  Horn  to  come 
over  the  fence  and  fight'  him ;  the  said  Abraham  Van 
Horn  made  answer,  that  he,  the  said  pri^ner  at  the  bar, 
would  use  a  knife  or  razor :  the  said  prisoner  at  the  bar 
replied,  come  over  the  fence  and  I  will  give  a  fair  fight. 
The  wife  of  the  said  prisoner  at  the  bar  came  down  cry- 
ing out,   "Mr.  Crane,  I  am  surprised  you  should  demean 
yourself  to  fight  with   such  a  set  of  negrofied  puppies," 
By  this  time  the  prisoner  at  the  bar,  and  the  'said  Abra- 
ham  Van  Hon\  were  much  irritated  at  each  other ;  the 
said   Abraham  Van  Horn  and  Isaac  Merchant,  one  of 
Campbell's  reapers,  had  their  shirts  stripped  off,  which  the 
prisoner  at  the  bar  had  not.     The  prisoner  at  the  bar, 
and  the  said  Abraham  Van   Horn'  attempted  to  get  at 
each  other  across  the  fence,  but  were  prevented  by  John 
Dawkins  r  then   the    said  prisoner   struck   at   Merchant, 
who  struck  the  said  prisoner  at  the  bar,  and  turned  him 
round,  who  immediately  joined  in  combat  with  the  said 
Abraham  Van  Horn.     We  find  in  the  combat  that  the 
said  Abraham  Van  Horn  threw  the  prisoner  at  the  bar 
on   the  ground ;  and  kept  him  there  for  some  time :  at 
length,  the  prisoner  at  the  bar  seemed  to  get  the  advan- 
tage of  the  said  Abraham  Van  Horn ;  at  which  time  the 
said  Abraham  Van  Horn  cried  enough,  and  said  his  guts 
were  cut  out.    We  do  find  that  the  said  Abraham  Van 
Horn  did  receive  several  wounds  with  a  knife,  or  some 
sharp  instrument ;  of  which  wounds  the  said  Abraham 
Van  Horn  died ;  and  that  the'  said  wounds  were  given  by 
the  prisoner  at  the  bar.      Upon  the  whole   matter  the 
jury  pray   the   advice  of  the  court;    and   if  the   cour^ 
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should  be  of  opinion  that  the  prisoner  is  guilty  of  murder,    ViRaiKrA, 
then  we  of  the  jury  do  find  that  the  prisoner  is  guilty  of   Nov.  1791. 
murder :  and  if  the  court  shall  be  of  opinion  that  the  pris-    ^-^n'^^^ 
oner  is  not  gujlty  of  murder^  but  of  manslaughter,  then   ComVcalth 
we  the  jury  do  find-  the  ^prisoner  not  guilty  of  murder,  but       ^  ^\ 
guilty  of  manslaughter.  '"^*' 

The  District  Court  not  being  advised  what  judgment  to 
give  on  this  verdict,  adjourned  the  question,  with  the  con* 
aent  of  the  prisoner,  to  the  general  court  for  difficulty. 

On  the  2l8t  of  Nov.  1791,  the  general  court,  consisting 
of  Judges  Prentis,  Tyler,  Henry,  Jones,  Roane  andt^elson, 
entered  the  following  judgment :  "  This  day  came  as  well 
the  attorney  general,  as  the  counsel  for  the  said  Crane ;  and  g^        ^^ 
thereupon  Jhe  question  of  law,  arising  upon  the  special  vol.  i.  * 

verdict  in  the  transcript  of  the  record  of  the  said  case 
mentioned,  to  wit,  whether  the  said  Crane  be  guilty  of 
murder  or  manslaughter,  being  argued,  it  is  the  opinion  of 
the  court,  that  the  said  Crane  is  guilty  of  murder,  which 
is  to  be  certified  to  the  district  court  of  Winchester." 

Note.  If  the  prisoner  be  assaulted  and  beaten,  and 
runs  to  his  house  an  hundred  y^irds  or  more,  and  returns 
in  three  or  four  minutes  with  a  knife^  and  stabs  the  as- 
sailant, it  is  manslaughter.  State  v.  Norris,  1  Hay  w.  429. 
But  a  sudden  transport  of  passion  shall  never  make  the  - 
killing  of  a  person  manslaughter,  unld^s  it  deprived  the 
party  of  his  reasoning  faculties  from  the  time  when  it  was 
raised,  until  the  giving  of  the  mortal  wound.  Rex  v.  One- 
by,  2  lid.  Raym.  1486.  Stra.  766, 


PORTLAND,  (MAINE,)  JUNE,  1824. 

The  State 

V.  5"  Libel. 

Nathaniel  O.  Jewett. 

Present — Smith,  Justice. 

On  Friday  and  Saturday  last,  an  indictment  for  a  libel  For  the  law  in 

was  tried  before  the  Court  of  Common  Pleas  in  this  relation  to  li- 
bels see  Buck* 
ingham's  case,  ante  p.  428.  and  yol.  1.  p.  354.  It  is  not  the  province  of  the  jnry,  (not- 
withstanding they  are  judges  of  the  law  and  fact)  to  decide  what  is  proper  eyidenee  ;  it 
is  the  priyilege  of  the  court. 


6dO  '  BlBMRTa  OF  GiUkfUUL   LAW   OAAM. 

PORTL'ND,  towo^  Judge  Smith  on  the  bendi.    The  complaioaDi  w«s 
J«M,  1^.   Abijah  W.  Thayer,  printer  of  the  Portlaud  Statesman ; 
and  the  defendant  Mr.  Nathaniel  G.  Jewett.    The  indict- 
i&eiit  was  founded  on  an  address  to  the  public,  signed  by 
N.  O.  Jewett,  and  published  in  the  Argus,  on  the  seoond 
of  December  last.     This  address  was  one  of  several  cooar 
BKUoications  published  about   that   time,  alternately  by 
Thayer  and  Jewett,  relative  to  the  publication  of  a  direct* 
ory  (k'tbe  town  of  Portland,    The  paragraphs  introduced 
into  the  indictment,  and  considered  by  the  grand  jury  as 
libellous,  were  two,  as  follows  :  *'  I  (meaning  said  Jewett) 
never  in  my  life  purchased  a  printing  establishment,  pack- 
ed up  all  the  printing  utensils  within  my  reach,  between 
two  days  made  my  escape  from  an  honest  and  unsuspect* 
ing  creditor,  and  retreated  to  the  sea-board,  with  a  view 
of  committing  my  fortunes  to  the  chances  Of  a  voyage ; 
but  ere  I  had  accomplished  my  design,  was  pursued  and 
detected  by  the  vigilance  of  that  creditor,  and  compelled 
ignominiously  to  acknowledge  my  villanous  conduct." 
This  paragraph  the  grand  jury  explained  to  mean,  that 
the  said  Thayer  did  purchase  a  printing  establbhmenti 
d&c.  d&c.     The  othqj  paragraph,  as  rendered  in  the  indict- 
ment, was  as  follows :  "  I  shall  here  cease,  and  no  longer 
invite  public  attention  to  a  barren  waste,  (meaning  said 
Thayer,)  where  nothingbut  baseness  and  perfidy  luxuriate, 
and  to  a  character  (meaning  said  Thayer,)  from  the  con-; 
templation  of  which  every  honest  man  most  turn  with 
emotions  of  commingled  pity  and  disgust.'' 

The  indictment  having  been  read,  the  attorney  for  the 
government  explained  to  the  jury  the  law  of  libels  gener- 
ally, and  read  from  various  authorities,  showing  what 
constitutes  a  libel,  and  urging  reasons  why  the  laws 
should  be  enforced.  It  was  admitted,  he  said,  on  the  part 
of  the  defendant,  that  the  piece  on  which  the  indictment 
was  founded  was  written  by  him,  and  the  only  question, 
therefore,  for  the  consideration  of  the  jury,  would  be 
whether  the  piece  was  libellous. 

Mr.  Deblois  opened  the  defence.  He  considered  it  a 
matter  of  regret,  that  this  affair,  trifling  as  it  was  in  the 
outset  should  ever  have  been  suffered  to  acquire  such  an 
importance  as  was  now  attached  to  it,  or  that  it  should 
ever  have  been  obtruded  upon  the  public  notice  at  all. 
He    briefly    states    the  origin    of   the    contest  between 
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Thayef  and  Jevreii ;  that  they  bad  agreed  to  poblirii  kt  PORTUND, 
company  a  directory  of  the  town  of  Portland,  and  share  J****  ^^•** 
the  profits  between  them ;  that  some  misunderstanding 
arose  as  to  the  terms  of  agreement ;  they  separated,  and 
each  published  a  separate  directory.  He  considered  it 
the  duty  of  the  opening  counsel,  to  give  a  general  view 
of  the  case;  and  explain  the  nature  of  the  testimony 
which  would  be  adduced,  without  stoppmg  to  comment 
upon  it  as  he  passed.  It  would  be  proved  to  the  jury, 
he  said,  that  Thayer  was  the  first  agressor  ;  that  he  com-' 
menced  the  warfare,  and  made  the  attack  on  Jewett. 
From  pieces  which  would  be  exhibited  to  the  jury,  they 
would  be  convinced  that  Jewett  acted  ouly  on  the  de- 
fensive, and  that  Thayer's  publications  against  him  were 
infinitely  more  gross  and  unjustifiable  than  his  against 
Thayer.  Here  he  was  interrupted  by  the  attorney  for 
governnoent,  who  objected  to  the  kind  of  evidence  pfo^ 
posed  to  be  adduced ;  he  wished  the  management  of  the 
cause  to  be  kept  within  legal  bounds.  Other  publications 
in  the  newspapers  could  have  no  bearing  upon  th^  case 
now  in  question ;  one  libel  could  never  be  adduced  as  a 
justification  for  another,  and,  whatever  Thayer  might 
have  published,  it  would  not  alter  the  character  of  the 
piece  on  which  the  present  indictment  was  founded.  Up- 
on this,  a  long  conversation  arose  between  the  court  and 
General  Fessenden,  counsel  for  the  defendant.  '  Mr  Feg- 
senden  claimed  the  right  to  read  to  the  jury  all  the  pieces 
touching  the  subject  in  question,  published  by  Thayer  as 
well  as  Jewett.  The  court  inquired  what  was  expected 
to  be  proved  by  them.  The  counsel  for  the  defendant 
stated,  that  Ihey  would  go  to  show  that  the  language  ap- 
plied to  Thayer  in  the  first  charge  in  the  indictment,  was 
not  correctly  applied.  Thayer  had  published  various 
charges  against  Jewett,  and  the  language  of  Jewett,  which 
bad  been  applied  by  inuendo  to  Thayer,  was  a  mere  ne- 
gation, and  applied  in  reality,  as  it  did  literally,  to  himself. 
The  court,  auer  examining  the  articles  referred  to,  decid* 
ad  that  they  could  not  bear  such  an  inference,  and  object- 
ed to  their  being  read  to  the  jury.  The  counsel  for  the 
defendant  then  claimed  the  privilege  of  giving  the  truth 
in  evidence  with  respect  to  the  second  charge  in  the  in* 
dictment,  and  proposed  to  read  the  communications  for 
that  purpose.     But  the  court  decided  that  this  was  not  one 
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PORTLAND,  of  the  cases  contemplated  by  the  coDStitntion,  where  the 
June,  1834.  truth  may  be  given  in  evidence  ;  that  provision  of  the  con- 
stitution referred  to  libels  against  public  officers  and  candi- 
_  dates  for  public  office.  The  counsel  for  the  defendant 
then  claimed  another  authority  for  presenting  these  com- 
munications to  the  jury.  In  cases  of  libel,  the  constitution 
of  this  state  has  made  the  jury  the  judges  both  of  the  law 
and  the  fact ;  and  it  was,  therefore,  their  province  to  de- 
cide whether  the  testimony  was  proper  to  come  before 
them  or  not.  To  this  the  court  also  objected.  There 
must  be  some  one  to  judge  whether  testimony  was  rele- 
vant to  the  case  or  not,  otherwise  testimony  might  be  of- 
fered without  end  ;  and  the  court  must,  from  the  necessi- 
ty of  the  case,  decide  what  evidence  was  proper  to  go  to 
the  jury ;  and  after  the  evidence  was  before  them,  it  would 
belong  to  the  jury  to  judge  both  the  taw  and  the  fact.  So 
the  several  communications  were  finally  barred  from 
being  adduced  as  evidence,  and  the  counsel  for  the  de-* 
fendant  made  his  argument  from  the  article  alone,  on 
which  the  indictment  was  founded. 

With  respect  to  the  first  charge,  the  counsel  for  the  de- 
'fendant  contended  that  the  inuendo  by  which  the  lan- 
guage was  applied  to  Thayer,  was  not  made  out ;  that 
Jewett  had  made  the  declaration  concerning  himself,  and 
that  it  was  a  forced  construction  to  apply  it  to  Thayer. 
With  respect  to  the  second  charge,  if  the  jury  should 
think  that  the  language  did  apply  to  l^hayer,  he  should 
contend  for  the  right  of  giving  the  truth  in  evidence  in 
justification  of  the  defendant.  In  this  free  country  h^ 
could  never  acknowledge  the  correctness  of  the  doctrine, 
"  the  greater  the  truth,  the  greater  the  libel."  The  con- 
stitution of  this  state  had  wisely  provided,  that  in  all 
actions  for  libel,  where  the  matter  published  was  proper 
for  public  information,  the  truth  of  the  case  might  be 
given  in  evidence.  The  publisher  of  a  newspaper  was, 
in  a  certain  sense,  a  public  officer ;  the  community  was 
deeply  interested  in  his  character  and  conduct,  and  any 
testiment  of  facts  concerning  his  character  and  princi- 
ples, was  proper  for  public  information.  If  the  lan- 
guage in  the  second  charge  of  the  indictment  did  apply 
to  Thayer,  Jewett  had  charged  him  with  being  "  a  char- 
acter,  from   the   contemplation   of  which   every    honest 
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m^n  must  turn  with  emotions  of  commingled  pity  and  PORTLAND, 
disgust."  This  charge,  he  believed,  was  strictly  true  and  •^""•i  ^^^• 
just,  and  he  should  have  been  a|^e  to  prove  it  satisfactori- 
ly to  the  jury,  had  he  been  permitted  to  bring  forward  the 
testimony  which  he  proposed.  No  candid  person  could 
examine  the  numbers  of  the  Statesman  for  two  years  past 
without  admitting  that  every  honest  man  must  turn  from 
the  publisher  with  emotions  of  pity  and  disgust  Scarcely 
a  number  of  that  paper  could  be  found,  which  did  not 
contain  most  gross  and  scandalous  libels  upon  some  of  the 
most  respectable  characters  in  the  state.  It  was  full  of 
the  vilest  abuse,  both  upon  individuals  und  the  govern- 
ment. And  although  he  was  not  allowed  to  lay  the  pa- 
pers before  the  jury  as  evidence,  he  trusted  that  the  gen- 
tlemen of  the  jury  had  already  sufficient  knowledge  of 
the  general  character  of  the  paper  to  satisfy  them  that 
every  honest  man  must  turn  from  the  publisher  with  pity 
and  disgust ;  that  they  themselves  would  turn  from  bim 
with  pity  and  disgust;  and  if  so,  he  trusted  they  would 
by  no  means  consent  to  punish , Jewett  for  having  stated 
what  he  believed  to  be  true,  and  what  it  was  certainly  im« 
portant  for  the  community  to  know. 

The  attorney  for  government  replied,  in  detail,  to  the 
argument  of  the  counsel  for  the  defendant.  He  consider* 
ed  it  perfectly  obvious,  that  the  language  of  the  first  charge 
in  the  indictment  did  apply  to  Thayer ;  it  would  so  ap« 
pear  to  the  common  sense  of  every  reader,  and  so  the  jury 
would  be  bound  to  consider  it.  As  to  the  second  charge, 
whether  it  were  tiue  or  false,  was  not  material.  It  mat* 
tered  not  how  many  libels  Thayer  had  published;  if  this 
was  a  libel  against  him,  it  was  an  offence  against  the 
state,  and  as  such  ought  to  be  punished. 

In  charging  the  jury,  the  Judge  stated  his  impressions 
of  the  law,  and  directed  the  jury  to  give  them  what 
weight  they,  in  their  discretion,  might  think  proper,  the 
constitution  having  made  them  the  judges  both  of  the  law 
and  the  fact.  ^ 

The  jury  retired  about  ten  o'clock  on  Saturday,  and 
were  out  till  after  four,  when  they  came  in  and  stated 
that  they  were  unable  to  agree.  Upon  which  they  were 
discharged,  and  the  cause  continued  to  the  next  term. 

Vol.  II.  75 
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CIRCUIT    COURT,    U.    S. 

CORYDON,  Not.  3,  1818. 

tn  the  Matter  of  Susan^  a  Woman  of  Colour j  and 

Ftigiiive  Slave. 

The  4th  art.      Benjamin  Park^  J. — Susan,  a  person  of  coloar,  being 
■ec.  3.  of  the  brought  before  me,  upon  a  warrant  issued  upon  the  com- 
conetttotion     pjaint  of  her  master  John  L.  Cbasteen,  a  citizen  of  the 
^^n^^Zn-  ^^^^  of  Kentucky,  who  claims  her  as  a  fugitive  from  la- 
gKM,  and  the  bour ; — it  appeared  that  cognizance  of  the  case  had  been 
law  W  con-  taken  under  a  law  of  this  state,  which  provides,  that  a 
grew  in  pur-  non-residetit,  having  a  claim  to  the  service  of  any  per- 
saance  of  it  in  g^^  jj^  jjjjg  gjate,  shall  procure  a  warrant  from  a  judge,  or 
ei^e^  ^  ill  *  j'^stice  of  the  peace,  who  being  satisfied  of  the  validity 
eonetitution-    01  the  claim,  shall  certify  the  case  to  the  next  term  of  the 
al,  and  ii  ex-  circuit  court  for  the  county,  where  a  trial  by  jury  shall  be 
clusiye       of  had  in  the  ordinary  mode ;  and  upon  verdict  and  judgment 
"**A  ^*T'  "  being  obtained  against  the  servant,  the  court  shall  grant  a 
they*embr»ce!  Certificate,  authorizing  the  claimant  to  remove  the  servant 
'  out  of  the  state.    That  the  claim  of  Chasteen  having  been 
asserted  under  this  law,  the  case  was  certified  to  the  cir« 
cuit  court,  for  the  county  of  JelSerson,  and  being  dismissed 
by  the  claimant,  a  bill  in  equity  was  filed,  and  an  injunc- 
tion obtained  against  him,  for  the  purpose  of  investigating 
the  claim  of  the  girl  to  her  freedom. — The  claim,  howev- 
er, being  brought  before  me,  the  case  pending  before  the 
state  court  was  dismissed,  and  a  motion  submitted  for  the 
dismissal  of  the  warrant,  upon  the  ground,  ^ 

'<  That  the  3d  clause  of  the  2d  section  of  the  4th  article 
of  the  constitution  of  the  United  States,  confers  no  authori- 
ty  on  congress  on  the  subject  of  fugitive  slaves ;  and,  there- 
fore, that  the  act  of  congress  (Feb.  12,  1792)  is  unconstitu- 
.    tional." 

But  admitting  the  constitutionality  of  that  law,  it  was 
contended  that  the  several  states  have  an  authority,  con- 
current with  congress,  to  legislate  on  this  subject;  and 
therefore,  that  any  procedure  under  the  law  of  this  state, 
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(December  30,  I6I6,)  already  mentioned,  operates  to  the  CORYDON, 
exclusion  of  any  authority  derived  from  the  act  of  con-  ^^^-  ^»  ^®*®- 
gress.  •  v^-v-'^^ 

Prior  to  the  adoption  of  the  constitution  of  the  United     ^^*  **•** 
States,  the  inhabitants  of  the  states  where  slavery  pre-  l!Ir    !J"',* 

.,    y  ,  ^  .  /•    ^      .1      "Woman. Mcoi- 

vailed,  were  exposed  to  so  many  inconvemences  from  the  our,  and  fugi- 
escaping  of  their  slaves  into  other  states,  where  slavery  tiYotlaVe. 
was  not  tolerated,  from  the  different  views  entertained  of 
the  subject,  it  was'  thought  unnecessary  or  improper  to 
aid  in  their  restoration  ;  and  in  the  states,  where  coloured 
persons  were  free,  persons  escaping  from  the  service  of 
their  masters,  became  emancipated  by  their  laws.  To 
correct  these  abuses,  prevent  collisions  between  the  seve- 
ral states,  to  secure  the  enjoyment  of  property  accord- 
,  ing  to  their  laws,  respectively,  and  to  enable  the  owners 
of  slaves,  fleeing  from  their  service,  to  reclaim  them,  the 
cmistitution  provides,  that*  no  person  held  to  labour  in  one 
state,  under  the  laws  thereof,  escaping  into  another,  shall, 
in  consequence  of  any  law  or  regulation  therein,  be  dis- 
charged from  such  service  or  labour,  but  shall  be  deliver- 
ed up  on  the  claim  of  the  party  to  whom  such  service 
or  labour  may  be  due ;  and  in  conformity  to  this  provision 
of  the  constitution,  congress  accordingly  enacted  that 
aqy  person  held  to  service  or  labour,  in  any  state,  accord- 
ing to  thcL  laws  thereof,  escaping  into  another  state,  may 
be  seizeoby  the  person  to  whom  such  service  or  labour 
is  due,  and  taken  before  a  judge  of  the  United  States,  or 
any  magistrate  of  a  county,  d&c. ;  who,  upon  proof,  to  his 
satisfaction,  that  the  person  so  seized,  doth,  under  the 
laws  of  the  state  from  which  he  or  she  fled,  owe.  service 
or  labour  to  the  claimant,  shall  give  a  certificate  thereof, 
and  which  shall  be  a  sufficient  warrant  to  remove  back 
the  fugitive  to  the  state  from  which  he  or  she  escaped. 

This  case  has  probably  furnished  the  first  occasion  on 
which  the  validity  of  this  law  has  been  questioned,  which 
is  cited  by  judge  Tucker  in  his  commentary  on  the  con- 
stitution of  the  United  States  (Tucker's  Black.  366.)  and 
by  the  supreme  court  of  the  state  of  New  York,  (in,  I  be- 
lieve. Glen.  V.  Hodges,  9  Johns.  Rep.  67.)  with  approba- 
tion, and  which  has  been  recognized  in  many  cases  be- 
fore the  judges  and  courts  of  this  country  ;  no  reason  has 
been  suggested  to  influence  a  deviation  from  this  current  of 
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OORYDON,  auttHnity;  and  the  case,  as  regards  this  point,  is  consider- 

V^'^f^S.  ^  elear  of  doubt  or  difficulty. 
'^'*^"^^*-^        Before   the  passage  of  the  act  of  congress,  owners  of 
^        '*  *^**'  slaves  escaping  into  other  states  must  have  resorted  to  the 

^J!lz^!!r^  lavs  of  these  states  for  the  recovery  of  their  property. 

oar,  and  ftigi-  They  had  no  Other  means  -of  redress ;  but  when,  in  coa- 

tiTt  store.  formity  to  the  constitutional  provision,  congress  legislated 
and  provided  a  remedy  commensurate  with  the  object  in 
view,  it  superseded  any  state  regulation  then  existing,  or 
that  might  thereafter  be  adopted.  The  idea  of  anoth^ 
concurrent  power  in  the  federal  and  state  governments  ap- 
pears to  have  been  carried  too  far  in  the  argument,  and  if 
admitted,  would  be  pregnant  with  the  greatest  mischief, 
.  and  the  source  of  perpetual  collisions  between  the  states 
and  the  general  government.  The  cases  of  taxation,  dec. 
are  not  apposite.  A  concurrent  power  may  be  exerted, 
on  the  same  sufcpect,  for  different  purposes^  but  not  for 
the  attainment  ot  the  same  end.  If  I^s  of  the  same 
tenor  and  effect  are  enacted,  one  must  be  useless ;  but  if 
they  difier  in  the  remedy,  and  in  the  mode  of  obtaining 
it,  their  relative  authority  must  be  determined  from  a  re^ 
curre'nce  to  the  source  from  whence  they  originated.  In 
the  formation  of  the  constitution-  of  the  United  States, 
the  states  parted  with  this  authority,  and  devolved  it  upon 
the  general  government,  and  it  is  a  privilege  secured  to 
the  people  of  the  states*respectively,  to  seek  redress  be- 
fore the  tribunals,  and  in  the  mode  designated  by  con- 
gress. 

By  the  law  of  congress,  a  judge,  or  magistrate,  is  com- 
petent to  decide,  finally,  the  service  of  the  owner;  but1)y 
the  law  of  the  state,  if  satisfied  of  the  validity  of  the  claim, 
he  is  to  certify  the  case  to  the  circuit  court.  The  former 
case  is  to  be  determined  in  a  summary  way ;  according 
to  the  latter,  by  a  court  aided  by  a  jury  :  by  the  former, 
there  is  a  discretionary  power  as  to  the  reception  of  evi- 
dence Jn  support  of  the  claim ;  by  the  latter,  the  cause 
must  be  conducted  as  is  usual  in  suits  at  common  law, 
and  it  is  unnecessary  to  inquire  whether  one  or  the  other 
is  best  calculated  to  promote  the  ends  of  justice.  It  is  suf- 
ficient that  congress  have  prescribed  the  mode,  and  the 
motion  must,  therefore,  be  overruled. 
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CIRCUIT   COURT.   U.S. 

CHARLESTON,  MARCH,  1819. 

Consul  of  Spain  1 

V.  >  Decree* 

The  Schr.  (inception  and  cargo,   } 


1 

« 


Johnson,  J. — This  vessel  and  cargo  are  clearly 
Spanish  property,  and  the  Corvette  La  Union,  by  which  \ 

she   was  captured,   was  a   commissioned  cruiser  of  the     9?'*''*?  ®*' 
republican  or  Revolted  province,  (for   names  prove   no-  diction^ of?n- 
thing)  of  Buenos   Ayres.     The  prize  put  into  this  port  lemational 
in  distress ;  was  libelled  by  the  Spanish  consul  in  behalf  law,  may  de- 
of  the  Spanish  owners,  and  by  the  decree  of  the  district  ducc  the  fact 
court,  oi'dered  to  be  restored,  on  two  grounds:  1st.     That  ofnai^nalm-      ^ 
the  courts  of  this  government   cannot  recognize  the  com-  ^^^  hStory 
mission  under   Buenos  Ayres.     2d.     That  the  capturing  and  an  ezpU- 
vessel  had  recruited  men  while  lying  in  the  mouth  of  the  cit  official  re-       ^ 
Mississippi  in  the  month  of  April  last,  which  men  were  cognition    is 
onboard  at  the  time  of  this  capture.     As  to  the  second  ^^^"®*^"**^ 
ground,  I  cannot  think    that  the  evidence  was  such  as 
sanctioned  the  decree  of   the  district  court;  for  besides 
that  the  fact  is  but   feebly  established  by  the  witnesses 
who  swear  to  it,  when  their  testimony  is  compared  with 
each  other,   and  with    that  of  the  officers,   as   the  only 
witness  who  testifies  to  the  national  character  of  the  four 
men  said  to  have  been  enlisted,  proves  them  to  have  been 
foreigners,   not  Americans,  and  to  have  come  on  boaid 
the  capturing  vessels  to  enter.     The  case  has  never  been 
incjuded  in  any  of  the  penal  laws  passed  by  congress  on 
this  subject,  nor  have  foreign  governments  any  ground 
for    claiming  from  the   United  States  that  such  a  case 
should  have   been  included.     The  fact  of  illegal  equip- 
ment, therefore,  I   consider  as  unsubstantiated.     With  re- 
gards the  first  and  principal  ground  oil  which  the  decree 
is  founded,  I  am  of  opinion  that  it  is  one  of  more  delicacy 
than  real  difficulty. 

To  have  dismissed  the  libel,  it  was  not  necessary  to 
recognize  the  independence  of  Buenos  Ayres  as  one  of 
the  family  of  nations.  The  indisputable  fact  known  to 
all  the  world,  and  recognized  by  our  own  executive,  in 
many  official  communications,'*of  the  existence  of  .open. 
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CHARLES-  solemn  war  between  Spain  and  an  extensive  and  power- 
"^P^Q  0  ^^^  colony,   is  enough  to  impose  on  us,  as  a  nation,  the 
Marc  ,    8  9.  j^j^g  ^f  neutrality.      The  colony  asserts,  the  socjal  com- 
^J^""*"^^     pact  is  violated  by  the  parent  state,  and  the  state  of  de- 
Spain  °    pendence  or  allegiance  no  longer  existing.     On  this  ques- 
y,  tion  an  appeal  is  made  to  the  God  of  armies,  and  no  in- 

The Schooner  ferior  tribunal  ought  to  interfere.  The  colony  claims 
Couception  from  US  no  acknowledgment  of  her  independence ;  she 
and  cargo,  ^jjiy  demands  of  us  to  leave  her  in  possession  of  what 
she  can  win  by  arms.  Spain,  unable  to  rescue  by  force, 
solicits  our  aid  to  seize,  in  violation  of  the  rights  of  hos- 
pitality, the  property  that  has  been  forced  into  our  har- 
bours: our  duty  is  to  lend  our  aid  to  neither,  but  to  leave 
them  as  we  find  them,  rigidly  adhering  to  the  duties  of 
neutrality.  This  is  not  a  p'raticai  capture,  and  therefore 
not  a  case  within  the  provisions  of  our  treaty  with  Spain. 
It  is  a  seizure  in  the  exercise  of  the  rights  of  war,  not 
by  one  who  wages  war  against  the  human  race,  but  one 
who  has  singled  out  Spain  for  the  sole  antagonist.  All 
seizures  of  property  within  our  limits,  we  are  bound  by 
that  treaty  to  prevent,  but  the  duly  to  restore,  is  confi- 
ned solely  to  the  case  of  rescue  from  those  whom  we 
can  recognize  as  pirates.  In  the  case  of  Palmer  and 
others,  in  the  supreme  court,  the  principles  laid  down  by 
the  chief  justice  excluded  all  idea  that  this  was  a  pirati- 
cal capture.  It  was  then  a  seiaure  J7ire  belliy  and  the 
rights  of  war  are  necessarily  commensurate  with  the 
power  of  maintaining  it  openly  and  solemnly,  more  es- 
pecially upon  the  high  seas;  the  jurisdiction  of  which  is 
not  susceptible  of  that  demarkation  and  appropriation 
which  takes  place  on  the  land.  This  conflict  has  long 
been  carried  on  between  the  colony  and  parent  state. 
The  event  is  at  least  doubtful.  It  is  on  both  sides  an  as- 
sertion of  a  supposed  existing  right,  and  neither  can 
claim  of  a  nation  to  whom  their  disputes  are  immaterial 
any  act  of  interference  which  may  involve  it  in  a  con- 
test with  the  victor.  Much  has  been  said,  and  tk>me  cases 
and  opinions  cited  to  show  that  this  court  cannot  recog- 
nize the  independence  of  a  revolted  colony,  until  that 
recognition'  shall  have  proceeded  from  our  own  govern- 
ment or  the  parent  state.  There  was  a  time  when  this 
country  negotiated  and  fought  to  maintain  a  diflferent 
doctrine;  and  it  will  be  recollected  that,  in  the  opinion 
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before  expressed,  I  have  not  thought  it  necessary,  in  this  CHARLES- 
case,  to  assert  a  different  doctrine.  TON, 

But  as  the  doctrine  in  this  point  is  no  where  laid  down  ^"^»  ^®*^* 
fully  to  my  satisfaction,  I  will  embrace  this  opportunity  ^!^*^^^1 
to  state  briefly  my  views  of  the  subject.  The  recogni-  g"^ 
tion  of  our  own  government,  whatever  be  the  state  of  fact,  **"" 
removes  all  question  of  doubt,  and  our  courts  must  consid-  The  selMoiier 
er  the  governments  thus  recognized,  as  independent ;  and  Conception 
so  the  recognition  of  the  parent  state  actually  produces  a  and  cargo, 
state  of  independence.  But  courts  exercising  jurisdiction 
of  international  law,  may  often  be  called  upon  to  deduce 
the  fact  of  national  independence  from  history,  evidence, 
or  public  notoriety,  where  there  has  been  no  formal  public 
recognition.  The  actual  possession  and  long  exercise  of 
all  the  aUributes  of  a  state  of  independence,  may  be  legal- 
ly resorted  to,  without  giving  just  cause  of  umbrage  to  a 
nation  that  does  not  possess  the  power  to  subjugate  a  re- 
volted colony.  Thiere  exists  many  nations  at  this  day, 
which  may  claim,  of  courts  of  international  law,  all  the 
rights  of  independent  nations,  and  may  be  judicially  re- 
cognized as  such,  notwithstanding  no  act  of  government 
has  acknowledged  them  in  that  capacity ;  and  some 
which  hold  it  altogether  by  the  sword,  which  acquires  it 
when  the  parent  state  relinquishes  the  conflict,  or  plainly 
evinces  an  inability  to  pursue  it  with  success.  I  should  say 
her  recognition  in  words  is  unnecessary,  and  should  our  own 
government  ever  exercise,  towards  a  revolted  colony,  those 
acts  of  comity  or  communication,  which  are  known  and 
practiced  in  the  intercourse  of  nations,  I  should  consider 
all  positive  explicit  recognition  as  unnecessary  to  support 
the  claims  of  such  jstates  to  a  judicial  recognition.  The 
establishment  of  many  such  facts  would,  in  my  estimation, 
supersede  the  necessity  of  explicit  official  recognition. 
Our  own  courts  have  in  several  instances  been  called  on 
to  express  opinions  on  this  subject;  and  although  the 
opinions  Vhich  they  have  expressed,  may,  in  their  Ian* 
guage,  appear  very  general,  yet  that  language  has  always 
been  used  in  reference  to  cases  in  'which  the  conflict  was 
actually  kept  up.  In  the  case  of  Palmer,  the  chief  justice 
has  expressly  limited  his  observations  to  such  a  case, 
fltigrante  bello  ;  it  is  a  question  of  policy  ;  there  is  an  ac- 
tual absence  of  such  evidence  as  a  court  of  justice  can  act 
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CHARLES-  upon,  and  the  question  is  altogether  one  on  which  the  e^- 
TON,       ecutive  or  legislative  power  is  called  to  act.     Decree  re- 
lurai,  18w.  Ygfggj^  property  restored,  and  hbel  dismissed  with  costs. 
*^^^^*^         The  decree  of  judge  Johnson,  in  the  case  of  the  Span- 
^^2li^    isb  schooner  Conception^  was  appealed  to  the  supreme 
V*"*       court  at  Washington. 
Hm  MiMOBer 


4 


•Mtaijl^. 


CIRCUIT  COURT,  U.  & 

CHARLESTON,  MAY,  1819. 

The  Maria  Josepha,  a'nd  cargo, — Decree. 

Balyage.  duestions  of  salvage  are  always  questions  of  the  most 
disagreeable  kind.  In  vain  the  mind  iooks  for  relief,  in 
its  anxiety  to  do  justice,  by  seeking  the  aid  of  fixed  rules 
and  principles.  Such  questions  are  addressed  excln- 
sively  to  discretion,  and  that  discretion  must  move  in  a 
range  to  which  there  are  no  defined  limits.  This  is  at- 
tended with  another  embarrassing  circumstance.  It  is 
impossible  to  separate  the  question  of  salvage  from  that 
which  must  finally  dispose  of  the  residue  of  this  vessel 
and  cargo.  The  same  rule  cannot  be  applied  indiffer- 
ently to  both  parties  claimants.  If  the  residue  ought  to 
be  restored  to  the  Spanish  claimant,  then  no  salvage  can 
be  demanded ;  if  the  treaty  applies  to  the  case,  or  if  it 
does  not  apply,  then  much  higher  salvage  ought  to  be 
paid  than  if  it  be  adjudged  to  the  captor.  The  princi- 
pal question  in  the  case,  then,  is  forced  upon  me  before 
I  can  dispose  of  that  salvage;  and  here  I  cannot  hesi« 
•  tate  on  the  decision  that  must  be  made.  The  law  of 
nations  requires  of  the  United  States  the  observation  of 
strict  neutrality  between  the  belligerents.  Flagrante  bdloj 
no  neutral  nation  is  bound  to  pursue  a  course  of  con^ 
duct  that  may,  ultimately,  embroil  it  with  the  victor. 
We  found  the  property  in  possession  of  one  of  the  bel- 
ligerents, and  we  are  bound '  to  leave  it  there.  It  is 
enough  for  us  that  we  see  a  state  of  open  war  existing 
between  two  powers  who  are  able  to  maintain  it.    The 
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question  of  right  is  with  the  God  of  armies.    This  is  no  CHARUB8- 
recognition  of  the  independence  of  Buenos  Ayres ;  it  is       TON, 
the  recognition  of  a  fcuct  known  to  all  the  world,  and  ad-    ^^"^^  ^®*^' 
mitted  by  the  claimant  himself;  that  of  a  state  of  open    ^^-^^^-^^^^ 
war  between  Spain  and  one  of  her  colonies.     This  is  the  ,  "^^^^ 
most  solemn  and  notorious  act  by  which  nations  can  ex-  omo. 
hibit  their  independence  to  the  rest  of  th^  world ;  and, 
whilst  the  struggle  continues,  other  nations  are  not  at  lib- 
erty to  distinguish  between  fact  and  right.    Under  these 
impressions,  I  award  one  fifth  of  the  nett  proceeds  to  the 
libellant ;  convinced  that,  had  the  captors  been  consulted 
at  the  time  the  vessel  was  taken  charge  of,  they  would 
have  freely  given  that  proportion  to  secure  the  rest ;  and 
that  the  libellants  ought  to  be  satisfied  with  eight  thousand 
dollars  for  the  service  rendered. 

There  is  another  point  on  which  I  feel  myself  called 
on  to  make  a  remark :  that  is,  the  effect  of  the  treaty  be- 
tween Spain  and  the  United  States.  The  sixth  arti- 
cle has  no  bearing  on  the  case.  The  object  of  that  arti- 
cle is  the  protection  of  the  vessels  or  effects  of  Spanish 
subjects  from  seizure,  at  the  time  of  their  being  within 
our  jurisdiction.  Nor  does  the  case  come  under  the  9th 
article,  since,  in  whatever  light  Spain  may  think  proper 
lo  consider  the  cruisers  of  her  enemy,  they  are  not  pi- 
rates in  the  view  of  other  nations ;  and  as  to  the  second 
section  of  the  14th  article,  it  makes  no  provision  for 
the  restitution  of  property  captured  by  citizens  who  have 
accepted  commissions  to  cruise  against  Spain.  The 
provisions  are,  that  no  citizen  shall  accept  such  a  com- 
mission, and  that  he  who  accepts  such  a  commission 
shall  be  punished  as  a  pirate.  In  a  government  of  laws, 
every  thing  has  been  done  which  good  faith  required  to 
be  done.  Laws  have  been  passed,  and  our  courts  are 
open  for  the  punishment  of  such  as  accept  of  commis- 
sions under  the  enemy  of  Spain.  But  information  must 
be  lodged  and  evidence  produced,  before  it  can  be  re- 
quired of  the  courts  of  justice  to  punish  those  offenders. 
For  any  thing  farther  Spain  must  depend  upon  the  vigi- 
lance, activity  and  intelligence  of  her  agents ;  and  in  no 
case  is  it,  or  can  it  be  made,  an  addition  to  the  punish- 
ment of  such  offenders,  that  the  property  shall  be  re- 
stored, unless  the  United  States  may  be  made  liable  for 
indemnity ;  for  ^rhen  the  capture  is  made,  the  property 

Vol.  II.  76 
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CHARLES-  is  vested  in  the  government  that  grants  the  commission. 
m'^^«5i9    ^^  *®  ^^^  seizure  of  the  stat^,  and  not  of  the  individuals'. 
May,       9.       j^^  ^j^^  ^^^  before  us,  there  is  no  evidence  that  the  San 
'^tJ^T'C^.    Martin  privateer  was  fitted  out  in  the  U.  States.     She  has, 
J<JSi   wd  '""^^^^  ^®^y  i«nproperly,  recruited  her  crew  within  om 
car^,  limits;  and  every  individual  concerned  In  that  transaction 

will  be  punished,  if  prosecuted.  But  all  the  world  knows 
that  the  arbitrary  exertion  of  power  is  unknown  to  the 
genius  of  our  constitution,  and  all  that  any  state  can  ex- 
pect of  the  United  States  is,  that  adequate  laws  should  be 
passed  to  punish  and  prevent  the  commission  of  such  acts. 
Whon  acts  are  done  in  evasion  of  those  laws,  unless  the 
government  can  be  charged  with  winking  at  those  evasions, 
it  is  not  liable  to  indemnify  Spain  for  such  captures ;  and 
our  courts  of  justice  cannot,  on  that  ground,  violate  the 
obligation  of  neutrality  by  seizing  and  restoring  prizes  thai 
have  betMi  made  by  either  party. 

[Signed]  WM.  JOHNSON. 


DISTRICT   OF   DELAWARE,    1818. 

The  United  States  of  America  1 

V.  >  Libel. 

The  sloop  Pitt  J  her  tackle,  ^c.   J 

Libel  for  entering  a  port  of  the  United  States,  against 
Construction  the  provisions  of  an  act  of  congress,  entitled,  "  an  act  con- 
of  the  act  en-  corning  navigation,"  passed  on  18th  April,  1818.     Process 
titled  an  act  returnable  at  Dover,  16th  November,  1818. 

concerning  '  ' 

navigation, 

passed  April,  The  same  1 

i8th,  1818.  V.  I  Libel  for   same 

The  goodSf  wares  and  merchandize]   cause,  &c. 
laden  on  board  the  sloop  Pitt.       J 

These  cases  on  the  preliminary  question  of  the  right 
of  the  claimants  to  a  delivery  of  the  vessel  and  cargo  on 
stipulated  bonds,  were  argued  before  Fisher,  district 
judge,  by  Mr.  Read,  district  attorney,  on  the  part  of  the 
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United  States,  and  by  Mr.  Rodney,  on  the  part  of  the  DELAWARE, 
claimants.  "  *®^®- 

As  the  judge  briefly  recites  the  arguments  of  counsel,     ^-^^^^^^^ 
in  the  opinion  here  given,  they  are  omitted  in  their  proper  ^«»^ed  States 

Fisher,  district  judge.— The  case  now  before  this  court  heMackie,&c! 
arises  on  two  libels  filed  on  the  part  of  the  United  States 
against  the  sloop  Pitt,  (a  British  bottom)  her  tackle,  ap- 
parel and  furniture  ;  and  also  against  her  cargo,  consisting 
of  46,000/6^.  of  cocoa,  a  snlall  number  of  raw  hides,  and 
seventy  sticks  or  pieces  of  fustic.  These  libels  are  insti- 
tuted upon  an  act  of  congress  of  the  l,8lh  of  April  last,  *" 
entitled  "an  act  concerning  navigation."  The  act  was 
passed  with  a  view  to  exclude  from  the  country,  after  the 
oQth  of  September  last,  all  vessels'  owned  by  British  stib- 
jects  arriving  from  a  colony  which,  by  the  British  naviga- 
tioti  laws,  is  closed  against  vessels  owtied  by  citizens  of 
the  United  States.  In  case  of  its  violation,  the  act  inflicts 
a  forfeiture  of  vessel  and  cargo. 

la  these  cases,  claims  have  been  put  in  by  Messrs. 
Lewis,  Haven  and  Co.  merchants  of  Philadelphia,  the 
consignees  of  the  sloop  and  cargo  against  which  the  • 
prosecutions  are  instituted.  A  preliminary  question,  of 
great  iniiportance,  is  submitted  to  the  decision  of  this 
court,  on  a  motion  made  by  the  claimants'  counsel,  pray» 
ing  an  order  for  the  delivery  of  the  vessel  and  cargo,  on 
bonds  for  their  appraised  value. — ^To  me  it  is  a  subject  of 
regret,  that  this  question  has  not  arisen  in  some  other  dis- 
trict, and  been  decided  by  a  judge  to  whose  opinion  the 
utmost  deference  would  have  been  paid.  As,  however, 
this  has  not  occurred,  I  must  tread  the  im beaten  path,  and 
dispose  of  the  question  to  the  best  of  my  ability  and  judg- 
ment. 

It  is  contended,  on  the  pai;t  of  the  United  States,  that 
if  the  property  in  the  present  instance  be  delivered,  the 
spirit  of  the  law,  which  goes  to  exclude  British  bottoms 
arriving  from  prohibited  ports,  will  be  eflectually  defeat- 
ed, that  the  defective  appraisements  pf  the  property  will 
be  an  encouragement  to  vessels  of  this  description  to 
enter  our  ports,  and  that  thus  the  navigation  act  will  be 
set  at  defiance,  and  become  a  dead  lelter ;  that  if  the 
property  be  perishable,  which  is  admitted  in  the  present 
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DELAWARE,  case,  a  sale  of  it  ought  to  be  ordered  by  tbifl  couit,  and 

13^3-        the  proceeds  of-  such  sale  should  be  retained  in  court  in 

s-^-v-^^     n^wrn  ius  habefUis  :  that  the  cases  of  delivery  heretofore 

f^^2r^  Btatee  allowed  by  the  practice  of  this  court,  were  between  the 

ThevloopPitt  United  States  and  their  revenue  officers,  and  our  own  citi- 

ner  tackle,  &c!  zens,  and  are  distinguishable  from  the  prosecutions  which 

may  arise  under  the  navigation  act,  framed  as  it  is,  to  shut 

our  ports  ejSectually  against  those  British  colonies  which 

our  vessels  are  not  permitted  to  enter,  by  the  laws  of  trade 

•iof  the  British  government* 

^^^The  argument  on  the  part  of  the  claimants  id,  that  it 
lid  be  against  equity  to  enforce  a  sale  of  propertyi 
ich  may  have  arrived  innocently  in  our  ports;  that 
such  a  course  would  be  presuming  an  intention  to  vio^ 
Jafe  our  law,  wh^n  in  fact  no  such  intention  had  actually 
''existed;    that  the  practice  of  this  court  has  heretofore 
'  been   in    accordance    with   the   claimants'   motion  for  a 
delivery  of  the  property,  and  in  cases,  too,  of  goods  pnv 
hibited  by  our  restrictive    laws,    and  not  dutiable  under 
any  statute  of  congress ;   that  the  goods  in  the  present 
case  are  dutiable,  provided  they  do  not  arrive  from  ports 
prohibited  to  our  citizens  by  the  ordinary  laws  of  navi' 
gation  of  the  British  government.;  and   that  the  fourth 
section  of  the  act,  on  which  the  present  libels  are  found- 
ed,  recognizes   the    provisions   and   proceedings  of  the 
revenue  laws  of  the  united  Stales,  from  the  inception  to 
the  close  of  the  prosecutions,  which  may  be  instituted  un** 
der  it^ 

In  the  case  under  consideration  we  are  exercising  the 
powers  of  a  court  of  admiralty  on  the  instance  side  of 
it,  which  generally,  and,  perhaps,  always,  proceeds  in 
rem.  We  are  now  in  a  course  of  proceeding  against  a 
thing  that  is  prohibited  from  entering  our  ports,  by  our 
navigation  act.  The  confiscation  or  restoration  of  this 
rem  or  thing,  will  eventually  be  the  subject  of  our  con- 
sideration and  decree,  when  the  case  shall  be  heard  upon 
its  merits.  The  question  at  present,  therefore,  is,  shall  we 
receive  in  court  a  substitute  for  this  thing,  or  shall  we  re- 
tain and  Drder  it  for  sale,  for  the  use  of  the  party,  in  whom 
the  right  may  ultimately  be  decided  ? 

It  was  the  practice  of  this  court,  and  of  ajl  the  dis' 
trict  courts  of  the  United  States,  during  the  late  war, 
to  deliver  vessels  and  cargoes  on  stipulation  bonds,  or  on 
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the  claimant  giving  what  is  called  in  the  books  upon  ad-  delawhe, 
miralty  practice,  ^ijide  jussory  caution.    The  Delaware        ^®^®- 
district  led  the  way  to  this  practice,  by  the  introductory    '^-^'>r^*>^ 
decree  in  the  case  of  the  Good^Friends,  Stephen  Girard,  United  States 
claimant.      The  decree  in  that  case  became  the  law  of  .j^^^j^  p.^^ 
the  country  (in  prosecutions  under  the  restrictive  laws)  by  h^r  tackle  &c« 
its  adoption  in  every  district  of  the  tuiion.    There  was 
nothing  to  be  found  in  our  restrictive  laws,  either  favour- 
ing or  disallowing  such  a  course;  but  it  was  viewed  as 
being  in  accordance  with  the  admiralty  practice  of  Eng- 
land, on  the  instance^  and  very  frequently  on  the  prize 
side  of  that  court.     This  practice  was  there  adopted,  as 
far  back  as  the  11th  of  April,  1780,  as  appears  from  Mar-* 
riott's  Forms,  p.  5. ;  see  a  decree  for  delivery  on  bond,  in 
same  authority,  p.  221,  2,  3.     How.  much  longer  the  de- 
livery of  vessels  and  cargoes  on  bond  had  been  adopted 
by  the  Eoglish  admiralty,  I  bave  not  now  the  means  of 
ascertaining,  since  the  first  order  of  the  kind,  within  my 
research,  is  the  one  first  above  cited.    But  I  was  of  opin- 
ion, ip  the  case  of  the  Grood-Friends,  and  I  still  retain  the 
same  opinion,  that  that  part  of  the  89th  section  of  the  col- 
lection law,  relating  to  delivery  on  bond,  was  framed  with 
a  view  to  what  had  been  understood  to  be  the  usual  course 
of  admiralty  practice. 

I  could  discover  nothing  in  the  cases  commonly  call- 
ed the  Amelia  Island  cases,  or  in  any  prosecution  arising 
under  the  restrictive  laws,  which  ought  to  distinguish 
them  from  those  of  ordinary  seizure  and  prosecution 
under  the  revenue  laws  of  this  country.  It  was  under 
this  conviction,  that  this  court  formed  its  decree  for  de- 
livery on  bond,  in  the  case  of  the  Grood-Friends.  The 
court  was  strengthened  ip  its  decision  of  that  case,  by 
the  authority  of  the  case  of  Jennings  v.  Carson,  4 
Cranch,  23.  In  that  case,  C.  J.  Marshall,  in  speaking 
of  the  constitution  and  character  of  a  court  of  admiralty, 
remarks  as  follows: — "The  proceedings  of  that  court 
are  in  rem,  and  their  sentences  act  on  the  thing  itself. 
They  decide  who  has  the  right,  and  they  order  its  de- 
livery to  the  party  having  the  right.  The  libellant  and 
claimant  are  both  actors.  They  both  demand  from  the 
court  the  thing  in  contest.  It  would  be  repugnant  to  the 
principles,  of  justice,  and  to  the  practice  of  courts,   to 
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DELAWRE,  leave  the  thing  in  possession  of  either  of  the  parties,  with- 
i®^8-       out  security  while  the  contest  is  pending.^ 
^'^^"'^'"^         Does   the    navigation    act  contain    any   provision    by 
United  States  which   the  practice  of  the  courts  should   be  remodelled, 
TheiloopPitt^^  ^"  *^"y  ^^^®  altered,  in  relation   to  delivery  of  vessels 
hertad^&c.  ^^^  their  cargoes  on  stipulated  bondsL?     The  spirit  of  the 
ac(  is,  no  doubt,  as  has  been  contended,  to  exclude  Bri- 
tish bottonis  from  our  ports,  in  case  such  bottoms   came 
from  colonies  interdicted   to  the  citizens  of  this  country. 
But  how  will  the  spirit  of  this  act   be  infringed  by  this 
court  pursuing  a  practice,  which  has  received  the  sanc- 
tion of  every  district  in  the  union,  and  which  practice 
congress  has  not  modified  or  abolished,  by  any  provision 
of  the  navigation   act  ?     Had  a  new  course  been  prescri- 
bed,  this  court  would  consider  itself  bound   to  conform 
to  legislative  direction,  and  to  refuse  the  application  now 
made,  though  founded  on  a  practice  adopted  upon  much 
and  able  discussion,    and   after   mature   reflection. — ^The 
,   only  argument  attempted  to  be  given,  why  the  spirit  of 
the  act  will  be  eluded  by  a  delivery  on  bond  is,  that  de* 
fective  appraisements  will  be  made,  and  that  they  will 
operate  as  so  many  encouragements  to  the  introduction 
of  future  vessels,  in  violation  of  the  act.     To  this  argu- 
ment, I  respectfully  reply,  that  if  defective  or  improper 
appraisements  should  be  made,  this  court  will  be  ever 
^  ready  to  afford  that  redress  which  is   amply  within   its 

power ;  namely,  by  setting  aside  apprabements,  and  ap- 
pointing new  Bppraisers  as  often  as  corruption  or  miscon- 
duct may  have  exhibited  an  inadequate  estimate  of  the 
property.  A  vigilance  of  this  kind  will  always  secure 
an  ample  substitute  for  the  thing  proceeded  a-gainst,  which 
will  remain  within  the  power  of  the  court,  to  respond  to 
the  United  States,  for  the  breach  of  their  statute,  made 
by  the  lawless  intrusion  of  a  vessel  of  ^  prohibited  char- 
acter. 

But  will  it  be  equitable  to  order  the  sale  of  a  vessel 
and  cargo,  when  possibly  she  might  have  entered  our 
waters  without  any  intention  of  violating  the  navigation 
act  ?  Might  not  a  sale  operate  as  a  premature  penalty 
on  an  innocent  person,  and  a  decree  of  restoration  re- 
mit to  him  the  scanty  proceeds  of  a  hurried  sale  of  his 
property? — While  in  the  case  of  a   condemnation,  the 
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bonds  will  afford  to  the  prosecittion  ample  amends  for  the  DELAWR% 
violation  of  a  public  and  beneficial  law.  *^^®' 

Lastly,  this  coinrt  is  of  opinion,  that  the  fourth  section  -^-^^^^^"^-^ 
of  the  navigation  act,  recognizing  as  it  does,  the  course  Un»*«d  StMes 
of  proceeding  prescribed   by  the  revenue  laws,  in   terms  The  sloop  Pitt 
at  once   broad  and   comprehensive,  (and  inclusively  too  jj^^  ^^^1^1^  j^^ 
from  the  commenc^r^^ent  to  the  close  of  the  prosecutiony 
impliedly,  at  least,  adopts  the  provisions  of  the  89th  sec. 
of  the  collection   laws  in  relation  to  the  delivery  on  ap- 
praisement and  bond,  and  as  nothing  restrictive  of  any 
practice  of  the  judiciary,  heretofore  existing  on  the  sub- 
ject of  delivery  on  bonds,  is  discoverable  in  the  naviga* 
tion  act,  the  inference  is  a  fair  one,  that  no  alteration  of 
such  practice  was  in  the  contemplation  of  congress  when 
the  act  was  passed. 

The  decree  of  this  court,  therefore,  is,  that  the  sloop 
PiM,  her  tackle,  apparel  and  furniture,  together  with  her 
cargo,  be  delivered  to  the  claimants,  on  their  securing  du- 
ties payable  by  law,  entering  into  bonds  to  respond  the 
appraised  value,  &c.  -Ac, 


GENERAL*COURT. 

VIRGINIA,  1815. 

Jackson^  Upon  a  case   adjourned  to  the    general 

V.  }       COURT     OF     VIRGINIA,     BY     THE     SUPERIOR 

Row.     j        COURT   OP  LAW,  FOR  THE  COUNTY   OP . 

Jurisdiction 

This  case  was  adjourned  to  the  last  June  term,  and  of  state  courts, 
continued  over  for  consideration  to  the  November  term. 
At  that  term,  it  \^as  argued  by  the  attorney  of  the  United 
States,  for  the  district  of  Virginia,  before  the  court,  con- 
sisting of  Judges  White,  Carrington,  Stuart,  Holmes, 
Bcockenbrough,  Allen,  Semple,  Randolph  and  Daniel; 
and  at  a  subsequent  day  of  the  same  term,  Judge  White 
delivered  the  opinion  of  the  court,  as  nearly  as  can  now  be 
recollected,  to  the  following  effect. 

This  is  an  action  of  debt,  brought  by  the  plaintiff  to 
recover  a  penalty  inflicted  by  an  act  of  congress  to  insure 
the  collection  of  the  revenue  oi  the  United  States,  which 
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VIEGHNLk,   penalty,  the  same  act  eays,  may,  Qoder  circumstaocei^ 

1815.  311^1^  213  exist  in  this  case,  be  recovered  in  a  state  court ; 
and  the  question  submitted  to  the  general  court  is,  sub* 
stantially  this :  could  congress  constitutionally  give  to  a 
state  court  jurisdiction  over  this  case,  or  can  such  court 
be  authorized  by  an  act  of  congress  to  take  cognizance 
thereof? 

The  very  statement  of  the  question  points  out  its  ex- 
treme delicacy  and  great  importance. — It  involves  the 
great  ccnstitutional  rights  and  powers  of  the  general  gov« 
emment,  as  well  as  the  rights,  sovereignty  and  indepen* 
dence  of  the  respective  state  governments.  It  calls  upon 
this  court  to  mark  the  limits  which  separate  them  from 
each  other ;  and  to  make  a  decision  which  may  possibly 
put  at  issue,  upon  'a  great  constitutional  point,  the  legisla* 
ture  of  the  United  States,  ^nd  the  supreme  criminal  tribu« 
nal  of  one  of  the  states. 

Such  a  question,  involving  such  consequences,  ought  to 
.be  approached  with  the  utmost  circumspection,  with  the 
most  cool,  dispassionate  and  impartial  investigation,  and 
with  a  fixed  determination  to  render  such  judgment  only 
as  shall  be  the  result  of  solemn  conviction.  The  court  has 
not  been  unmindful  of  these  things ;  it  has  approached 
the  subject  with  those  feelin*gs,  and  with  that  determina' 
tion.  It  has  bestowed  its  best  consideration,  its  deepest 
reflection,  upon  it ;  and  after  having  viewed  it  in  every 
point  of  liglit  in  which  it  h^  been  placed  by  others,  or  in 
which  the  court  has  been  able  to  place  it,  has  made  up  an 
opioion  in  which  all  the  judges  present  concur,  and  wnich 
it  has  directed  me  to  pronounce. 

But  before  that  is  done,  it  will  be  necessary  to  lay 
down  and  explain  certain  principles  on  which  it  is  foun* 
ded. 

1st.  It  is  believed,  that  the  judicial  power  of  any  state 
or  nation  forms  an  important  portion  of  its  sovereignty, 
and  consists  in  a  right  to  expound  its  laws,  to  apply 
them  to  the  various  transactions  of  human  affairs 
as  they  rise,  and  to  superintend  and  enforce  their  execu- 
tion ;  and  that  whosoever  is  authorized  to  perform  those 
functions  to  any  extent,  has,  of  pecessity,  to  the  very  same 
extent,  the  judicial  power  of  that  state,  or  nation,  which 
authorized  him  to  do  so. 

2d.  That  the  judiciary  of  one  separate  and  distinct 
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soTereignty,  cannoi  of  itself  assume,  nor  can  another  sep-   VIRGINIA, 
arate  and  distinct  sovereignty  either  authorize  or  coerce  it        ^^^^• 
to  exercise  the  judicial  powers  of  such  other  separate  and 
distinct  sovereignty. 

It  is,  indeed,  trucj  that  the  interest  of  comtnefce,  and' 
the  mutual  advantages  derived  to  all  nations  hy  their 
respectively  protecting  the  rights  of  property  to  the"  citi- 
zens and  subjects  of  each  other,  whilst  residing  o^trading 
in  their  respective  territories,  have  induced  civilized 
nations  generally  to  permit  their  courts  to  sustain  suits 
brought  upon  contracts  made  in  foreign  countries,  and 
to  enforce  their  execution  according  to  their  true  intent 
and  mtaning.  And  in  order  to  ascertain  that  our  courts 
do  permit  the  laws  of  the  country,  where  the  contract  was 
made,  to  be  proved  to  the  jury,  or  the  court  of  chancery, 
as  the  -case  may  be,  as  facts  entering  essentially  into 
the  substance  of  the  contract.  But,  in  doing  all  this, 
they  do  not  act  under  the  command,  or  by  the  authority 
of  the  sovereign  of  that  nation.  Nor  are  tjiey  exercising 
any  portionof  its  judicial  powers.  They  are  only  expound- 
ing, applying  and  superintending  the  execution  of  the  law 
of  their  own  state  which  autho|[izes  that  mode  o/  proceed- 
ing. 

But  though  there  are  the  best  reasons  for  permitting* 
our  courts  to  sustain  suits  of  this  description,  there  is  no 
good  reason  why  one  nation  should  authorize  its  judicia- 
ry to  carry  the  penal  laws  of  another  into  execution,  and 
it  is  believed  that  no  nation  has  ever  done  so.  And,  as 
has  already  been  stated,  there  is  no  principle  of  univer- 
sal law  which  authorizes  one  sovereign  to  empower  or 
direct  the  judiciary  of  another  to  do  so.  Such  a  right 
can  be  acquired  by  compact  only.  And  we  shall  pres- 
ently see  whether  congress  has  so  acquired  it.  Without 
such  compact,  a  fugitive  from  justice  cannot  even  be  de- 
manded, as  of  right,  to  be  delivered  up  to  the  tribunals 
of  the  nation  whose  laws  he  has  violated,  much  less  can 
he  be  tried  and  punished  by  a  foreign  tribunal  for  viola- 
ting them. 

If  such  a  system  shall  once  be  adopted  it  will  intro- 
duce a  strange  kind  of  Mosaic  war  into  the  judiciary  of 
nations.  Here  a  Cadi  sitting  in  judgment  upon  an  Ital- 
ian denying  the  Pope's  infallibility:  ihefe  the  stern 
Fathers  of  the  Holy  Inquisition   putting  a  poor  Turk  to 
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VIRGINIA,  the  rack  because  he  denies  that  Mahomet  is  the  Prophet 
^^^5-  of  Grod. — The  judges  of  republicau  Virginia  pillorying  an 
Englishman  for  libelling  royalty;  and  the  court  of  king's 
bench  inflicting  the  same  punishment  upon  an  American 
for  libelling  the  government  of  the  United  Slates,  for  the 
late  declaration  of  war. 

ThiTdly.     That  the  government  of  the  United  Slates, 
although  it  by  no  means  possesses  the  entire  sovereignty 
of  this   vast  empire,  tlie  great   residium  thereof  still  re- 
maining with  the  states  respectively,  is  nevertheless,  as 
to  all  the   purposes  for  which  it  was  created,  and  as  to 
all   the  powers  vested  therein,  unless  where  it  is  other- 
wise    provided  by    the    constitution,    completelj^    sove- 
reign ;-  and    that  its  sovereignty  is    as   entirely    separate 
and  distinct  from  that   of  another.      So  that,  imle^s  as 
before   excepted,  it  cannot  exercise   the  powers  that  be- 
long to  the  state  governments,  nor  can  any  state  govern- 
ment exercise  the  powers  which  belong  to  it.     And  that 
there   is  no  one    thing    to  which    this    principle   applies 
with  more   sftength  than  to  the  revenue  of  the  United  ^ 
States    and  things    appertaining    thereto ;  it  being  noto- 
rious that  a  desire  to  give  congress  complete  and  entire 
control   over   that  subject   was  the    great  and    moving 
principle    which  called   the  present  constitution  into  ex- 
istence.     It  is   admitted,  however,   that  there  are  some 
exceptions  to  this  last  principle  •  they  are  such,  however, 
as  only  prove  the  rule  itself.     Thus,  by  the  second  sec- 
tion of  the  third  article  of  the  constitution,  among  other 
things  it  is   declared,    that    *•  the   judicial   power  of  the 
Unked  States  shall  extend  to  controversies   between  cit- 
izens of  different  states,    between  citizens  of  the    same 
state,    claiming  lands  under   grants   of  different  states," 
&c.      These  powers,  in  the  nature  of  things,  belong  to 
the  state  sovereignties,  and  they  were,  at  the  time  of  the 
adoption   of  tlic  constitution,   in   cpmplete  possession  of 
them,  nor  could   tlie  courts  of  the  United  States,  merely 
as  such,  by  any   principle  of  construction,   have  claimed 
them ;  but  there  were  reasons,  at   that  time  deemed  suf- 
ficient, to  justify  the  extending  the  judicial  power  of  the 
United  States  to  them,  and  they  were  extended  to  them, 
without,  however,  taking  away  the  jurisdiction  of  the  state 
courts  J  so  that,  as  respects  those  matters,  the  state  courts 
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and  the  courts  of  the  United  States  have  concurrent  juris-   VIRGINIA, 
diction,  by  compact.  ^®^** 

These  things  being  preitiised,  I  return  to  the  question : 
Can  congress,  by  any  act  which  it  can  pass,  authorize  the 
state  courts  to  exercise  or  vest  in  them  any  portion  of  the 
judicial  power  of  the  United  Slates;  more  especially  that 
portion  of  it  which  is  employed  in  enforcing  their  penal 
laws  ? 

I  shall  not  stop  here  to  prove  that  the  act  in  question  is, 
as  respects  this  case,  a  penal  law,  or  that  to  enforce  the 
payment  of  its  penalties,  in  any  way  or  form,  whatsoever, 
would  be  to  execute,  to  enforce  it.  These  are  self-evident 
propositions  which  would  only  be  obscured  by  any  attempt 
to  elucidate  them.  « 

Nor  shall  I  waste  much  time  in  considering  whether 
our  courts  can  resist  an  unconstitutional  law.  That  ques- 
tion, as  it  respects  our  state  laws,  has  long  since  been  set- 
tled in  Virginia,  and  the  decisions  of  her  courts  have  been 
acquiesced  in  by  the  general  assembly,  with  that  wisdom 
and  magnanimity  wliich  belong  to  it. 

This  argument  is  much  stronger  as  respects  the  laws  of 
congress,  the  legislature  of  a  separate  and  distinct  sove- 
reignty, by  whose  laws  we  are  not  bound,  unless,  to  use  the 
very  words  of  the  constitution,  they  are  "made  in  pur- 
suance thereof."  Were  it  otherwise  ;  were  the  state  courts 
obliged  to  execute  every  law  which  congress  might  pass, 
without  inquiring  whether  it  was  or  was  not  made  in  puN 
suance  of  the  constitution,  it  is  most  manifest,  that  the 
justly-dreaded  work  of  consolidation  would  not  onlv  be 
begun,  but  that,  in  principle,  it  would  be  completed  :  and 
that  state  sovereignty  and  state  independence  would  soon 
cease  to  exist. 

We  have  already  seen  that  the  government  of  the 
United  States  is,  as  to  the  purposes  for  which  it  was  cre- 
ated, a  separate  and  distinct  sovereignty,  having  rights, 
powers,  and  duties,  which  it  is  bound  to  exercise  and 
discharge  itself,  and  which  it  cannot  communicate  to  the 
states  over  which  it  presides,  and  which  they  cannot  in- 
termeddle with,  and  that  the  judicial  power  forms  a  por- 
tion, and  a  most  important  portion  it  is,  of  its  sove- 
reignty. 

We  have  seen  that  there  is  nothing  in  universal  law, 
or  the  usage  of  nations,  which  will  authorize  one  sove- 
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VIRGINIA,  reignty  to  invest  its  judicial  power,   or  any  part  of  it,  in 
1815.        the  courts  of  atiotiier,  or  direct  them  -tq  execute  it ;   more 
especially  that  portion  which  respects  its  peiial  code. 

If,  then,  congress  has  a  right  to  vest  that,  or  any  other 
portion  of  the  judicial  power  of  the  United  States,  in  the 
state  courts,  it  must  he  in  virtue  of  some  compact..  But 
there  is  no  other  instrument  from  whicji  such  a  compact 
can  be  inferred  but  the  constitution  of  the  United  States. 
Let  us  then  see  where  it  has  deposited  the  judicial  pow- 
er of  the  general  government ;  for  where  it  has  placed  it, 
there  it  must  remain. 

That  instrument  does  not  take  the  least  notice  of  the 
state  courts  as  respects  this  subject.  But  it  declares,  sec- 
tion 1st  of  tile  3d  article,  that  "the  judicial  power  of  the 
United  Slates  shall  be  vested  in  one  supreme  court,  and 
in  such  inferior  courts  as  congress  may,  fiom  time  to  time, 
ordain  and  establish.''  And  by  the  8th  section  of  the 
.  first  article,  power  is  given  to  congress  *'tp  constitute  tri- 
bunals inferior  to  the  supreme  court." 

This  judicial  power  then,  the  whole  of  it,  without  any 
exception,  is  given  to  this  supreme  court,  and  those  in- 
ferior courts  to  be  ordained  and  established  by  congress. 
It  has  never  yet  been  contended  that  congress  can  com- 
pel or  authorize  the  state  courts,  or  any  of  them,  to  per- 
form the  functions  of  the  supreme  court.  By  what  kind 
of  reasoning  then  can  it  support  a  claim  to  exercise  such 
jf  power  with  respect  to  the  functions  of  these  inferior 
courts  7  Did  congress-  ordain  and  establish  the  state 
cour^  ?  Did  it  decree  their  existence  ?  Did  it  appoint 
their  judges?  Did  it  institute,  did  it  settle,  did  it  con- 
stitute them?  Most  certainly  it  has  done  none  of  those 
things.  It  found  them  already  ordained  and  established  ; 
and  finding  them  so  ordained  and  established,  it  has  by 
its  law  directed  them  to  exercise  this  portion  of  judicial 
power  of  the  United  States. 

But  the  judges  of  these  inferior  courts  are  to  have 
offices  which  they  are  to  hold  during  good  behaviour. 
Now,  I  take  it  for  granted,  that  the  man  who  holds  an 
office  is  an  officer,  and  an  officer  too  of  that  government 
whose  business  it  is  the  duty  of  his  office  to  perform. 
And  by  the  3J  section  of  the  2d  article  of  the  constitu- 
tion, *' all  officers  of   the    United    States  are  to  be  com- 
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missioned  by  the  presidentj"  which  the  state  judges  are   VIRGINIA, 
not.  1815. 

But  who  does  the  constitution  intend  shall  decide  upon 
the  good  behaviour  of  th& judges  of  these  inferior  courts? 
Most  unquestionably  the  senate  of  the  United  States, 
upon  impeachment  by  the  house  of  representatives.  So 
great  an  absurdity  cannot  be  supposed,  as  that  the  con- 
stitution intended  to  put  the  judicial  power  of  the  United 
States,  or  any  part  of  it,  into  the  hands  of  judges  in  no 
wise  responsible  to  its  government.  Yet  no  man  can 
pretend  that  the  state  judges  can  be  Impeached  and  tried 
by  that  government.  ^ 

Besides,  the  constitution  of  the  United  States  does  not 
provide  that  the  state  judges  shall  hold  their  ofl5ces  du-. 
.ring  good  behaviour.  Congress  cannot  direct  that  it  shall 
be  so  by  law,  and,  in  fact,  some  of  them  are  elected  for  a 
limited  period,  and  others  may  be  removed  by  a  vote  of 
their  state  legislatures.  So  that  if  a  law  of  congress 
should  be  very  unpopular  in  one  of  those  states,  the 
judges  could  not  execute  it  but  at  the  risk  of  their  com- 
missions. 

Moreover,  the  judges  of  the  state  courts  are  called 
upon  by  this  act  to  exercise  judicial  power,  which  they 
hold  at  the  will  of  congress,  and  which  may  be  taken 
from  them  by  the  very  breath  which  gave  it ;  and  which 
it  is  almost  certain,  will  be  taken  from  them  whenever, 
by  a  firm  and  independent  exercise  of  their  own  judg- 
ments, they  shall  much  offend  that  honorable  body.  So 
that  under  this  system,  neither  the  people,  nor  the  gov- 
ernment of  the  United  States,  would,  have  that  security 
for  the  uprightness  of  their  judges  which  the  constitution 
contemplates. 

But  the  judges  of  these  inferior  courts  are  also  to  re- 
ceive for  their  services  a  compensation  which  shall  not  be 
diminished  during  their  continuance  in  office,  nor  during  - 
the  existence  of  a  particular  law,  calling  for  particular 
services. 

From  whom  are  they  to  receive  this  compensation  ? 
Certainly  from  the  general  government,  to"*  which  those 
services  are  ^to  be  rendered.  But  do  the  state  judges 
receive,  or  are  they  to  receive,  any  compensation  for 
these  services  to  be  rendered  to  the  United  States? 
Every  body   knows  that   they  do  not.     And    we  know, 
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VIRGINIA,   that  if  any  judge  of  the  state  was  to  accept  either  commis- 
1815.        sJQn  or   compensation  from  the   general  government,  he 
would  by  that  act  vacate  his  office. 

But  it  is  said,  that  the  state  courts  do  take  cognizance 
of  suits  brought  to  enforce  contracts  made  in  foreign  coun- 
tries, and  that  they  will  take  notice  of  those  foreign  laws, 
under  the  faith  of  which  such  contracts  were  made,  and 
enforce  them  agreeably  thereto,  and  that  this  suit  sounds 
in  contract.  But  how  does  it  sound  in  contract?  Has 
the  defendant  contracted  to  pay  the  amount  of  this  penalty 
to  the  plaintiff?  No,  it  is  answered,  it  is  not  precisely 
so.  But  it  is  understood  to  be  a  principle  of  univer* 
sal  law,  that  every  citizen  and  subject  has  entered  into  an 
implied  contract,  that  he  will  obey  the  laws  of  his  coun- 
try— that  the  laws  of  his  country  subject  the  defendant  to 
the  payment  of  this  penalty — that  this  suit  is  founded  on 
that  contract,  and  the  state  court  has,  for  that  reason,  juris- 
diction over  it.  Indeed  !  But  before  we  yield  our  assent, 
let  us  see  how  far  this  reasoning  will  carry  us.  It  is  some- 
times said,  that  an  argument  which  necessarily  pro  res  too 
much,  proves  nothing. 

By  this  same  implied  contract,  every  citizen  and  sub- 
ject of  every  government  has  agreed  to  submit  his  head 
to  the  block,  or  his  neck  to  the  cord,  whenever  the  laws 
of  his  country  require  him  to  do  so.  If,  therefore,  this 
implied  contract  will  give  us  jurisdiction  over  this  penal 
law,  and  justify  us  in  enforcing  its  sanction,  the  same  prin- 
ciple will  give  us  jurisdiction  over  the  entire  penal  code  of 
every  uation  upoti  the  earth,  which  no  man  can  pretend  to 
say  we  have. 

Upon  the  whole,  however  painful  it  may  be,  and  ac- 
tually is,  to  us  all,  to  be  brought,  by  a  sense  of  duty,  into 
conflict  with  the  opinions  and  acts  of  the  legislature  of 
the  United  States,  for  which  we  entertain  the  highest 
.  respect,  and  the  constitutional  laws  of  which  we  feel  it 
our  duty  to  obey  and  execute  with  cheerfulness,  when 
their  execution  devolves  upon  us;  yet  we  cannot  resist 
the  conviction,  that  this  law  is,  in  this  respect,  unconsti- 
tutional. It  is  the  unanimous  opinion  of  this  court,  that 
to  assume  jurisdiction  over  this  case,  would  be  to  exer- 
cise a  portion  of  the  judicial  power  of  the  United  States, 
which,  by  the  constitution,  is  clearly  and  distinctly  depo- 
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sited  in  oilier  hands  ;  and  that  by  so  doing,  we  should  pros-  VIRGINIA, 
irate  that  every  iustrument  which  we  have  taken  a  solemn         '^*^' 
oath  to  support. 


DISTRICT    COURT    U.    S. 

MAINE;  MARCH,  1824. 

United  States    1 

V.  \  Ha'beas  Corpus. 

IsacLC  Turner,     j  *  ^ 

Present — Hon.  Ashur  Ware. 

Isaac  Turner,  a  man  of  colour,  was  brought  before  the  '^^  claim  a 
Hon.  Ashur  Ware,  judge  of  the  district  court  of  the  Uni-  JTaTabserud 
ted  States  in  Maine,  on  the  8th  of  March  last  by  writ  of  himself  from 
habeas  corpus.  It  appeared  on  examination,  that  Turner  th%  ship  for 
had  shipped  on  board  the  brig  Effort,  of  Salem,  Capt.  Mil-  twonightg,by 
ler,  which  was  then  lying  at  the  wharf  in  Portland  ;  that  an  iron  chain 
Turner  had  absented  himself  from  the  vessel  two  nights  (^^^for^the 
successively  without  leave,  and  the  second  time  was  purpose  of 
brought  on  board,  late  iii  the  following  forenoon,  by»the  preventipghis 
assistance  of  a  civil  officer.  escape  is  not 

It   appeared  by  the  declaration  of  the  owner,  that  the  ^"^^^^n^*^ 
captain,  by  his  direction,  then  caused  a  chain  to  be  fast-  gJ^j^j^  ^f^^Sie 
ened  to  the  cook's  leg  by   a  blacksmith,    with  an   iron  maritime  law, 
rivet  above  the  ancle  ;  and  that  the  chain,  which  was  of  nor  to  the  act 
sufficient  length  to  enable  him  to  traverse  the  deck,  was  of  congress 
secured  by  a  lock  to   an  iron  ring,  bolted  into  the  deck.  ^^^^  ^'  ^'^' 
It  appeared  that  during  the  day  time,   he  was   kept  in 
this  situation  confined  to  the  caboose  house  or  galley,  at 
his  work  as  cook.     At  night  his  chain  was  unlocked,  and 
he  was  secured  in  a  place  particularly  fitted  up  for   him 
between  the  decks,  so  as  to  enable  him  to  get  in  and  out 
of  his  berth,  but  at   the  same   time  so   as  to   prevent  his 
escape.     He    was  kept  in    this  situation  alternately  day 
and   night,  for  the  space  of  from  five  to  seven  or  eight 
days,  by  order  of  the  owner,  considering  it,  as  he  alleged, 
more  for  the  benefit  of  the  cook   himself,  than  to  cause 
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MAINE,      him  to  be  committed  to  prison  under  the  statute  at  the 
1824.        expense  of  the  cOok  himself,  which  he  several  times  soli* 
'^-^'^^'^"^^     cited. 
United  States      There  was  no  proof,  however,  of  any  ill  treatment  on 

THrner  ^^®  P^^'  ^^  *^®  owners  or  officers  of  the  vessel,  beyond 
what  might  necessarily  arise,  or  bo  inferred  from  these 
circumstances,  except  from  the  declaration  of  the  Coot 
himself,  that  he  was  quite  unwell  during  a  part  of  the 
,  time.  He  was  permitted  to  have  no  communication  with 
d,ny  person  on  shore,  from  an  apprehension  that  they  might 
assist  him  In  escaping.  It  was  acknowledged  by  the  cook 
^  that  he  finally  contrived  to  fil^  off  the  rivet  around  his  leg, 
and  make  his  escape  from  the  vessel,  as  it  appeared,  da* 
ring  supper  time,  although  he  complained  that  his  leg  wa& 
so  much  galled  as  to  prevent  his  escaping  to  any  consid- 
erable distance.  He  was  re-taken  within  a  day  or  two 
after,  and  committed  to  prison ;  and  these  circumstances 
appearing  as  thus  staled  on  the  examination  upon  the  ha- 
beas corpus,  it  was  moved  on  his  behalf  that  he  should  be 
•     entirely  discharged. 

It  was  urged  on  behalf  of  the  prisoner,  that  this  mode 
of  restraint,  securing  seamen  like  a  criminal  on  the  deck 
of  a  vessel,  with  chains  and  fetters,  by  the  side  of  a  public 
wharf,  was  such  a  violation  of  the  personal  rights  of  the 
seamen,  such  a  public  scandal,  and  so  revolting  to  the 
spirit  of  our  laws,  as  amounted  to  a  total  dissolution  of  the 
maritime  contract,  and  entitled  the  seaman  to  an  absolute 
discharge. 

By  the  court. — The  contract  of  hire  for  marine  service 
stands,  on  reasons  in  many  respects,  peculiar  to  itself,  and 
bearing  a  strong  analogy  to  contracts  for  military  service. 
A  seaman  who  abandons  a  vessel  is  not  considered  mere-, 
ly  as  violating  a  civil  contract,  but  as,  in  some  degree,  a 
criminal,  and  liable  to  corporeal  punishment.  Inhere  was 
nothing  in  the  mode  of  punishment  adopted  on  this  oc- 
casion contrary  to  the  general  spirit  and  principles  of  the 
maiitime  law.  There  was,  under  all  circumstances,  no 
excess  of  punishment  in  this  case ;  and  lastly,  the  statute 
of  the  United  States,  (July  20th,  1790,)  providing  for  the 
apprehension  of  deserting  seamen  by  warrant,  and  their 
confinement  in  prison,  is  only  auxiliary  to  the  marine 
law,  and  does  not  supersede  it  even  in  the  pons  of  the 
United  States.  The  prisoner  was  therefore  remanded  into 
custody. 
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^      GENERAL  SESSIONS. 

NEW  YORK,  SEPTEMBER,  1820, 

The  People  ] 

V.  >  Conspiracy. 

John  G.  Scholtz  and  Daniel  L,  Scott,  J 

Present — Hon,  Cadwallader  D,  Colden,  Mayor. 

P.  C,   Van   Wyck,  Counsel  for  the  Peopje. 

Price  and  David  Graham^  Counsel  for  the  Defendants. 

Bp  the  Court. — The  defendant  Scholtz  was  convicted  An  indict- 
by  the  verdict  of  a  jury,  on  an  indictment  containing  two  "nentcharging 
counts,  the  first  of  which  charges,  that  he  and  Scott  in*  ^  ^^^^^ . 
tending  unlawfully,  ^fraudulently  and  deceitfully,  to  cheat  ajd  defraud^ 
and  defraud  one  Miller,  and  unlawfully,  to  obtain  frorn  him  ing  a  person 
his  property  and  moneys,  viz.  200  dollars  due  to  him  on  a  of  his  money, 
pension  granted  by  the  United  States,  did  conspire  !o  de-  need  not  state 
fraud,  cheat,  and  from  him  (Miller)  to  obtain  $200  as  ^hiSiXco^n^ ' 
$iforesaid,  viz.  the  money  due  on  the  pension  aforesaid,  &c.  spiracy    was 

The  second  count  charges  that  Scholtz  and  Scott  con.  effected, 
spired  and  combined  to  defraud  and  cheat  the  president  of 
the  Branch  Bank,  viz.  Isaac  Lawrence,  to  obtain  by  fraud, 
ulent  means,  $200  due  the  said  Miller,  upon  a  pension  grants 
ed  to  him  by  the  government  of  the  United  States,  4^c, 

A  motion  is  made  by  the  prisoners'  counsel,  in  arrest  of  * 

judgment,  founded  on  the  following  objections  to  the  in- 
dictment: •  . 

-  1st.  That  the  indictment  does  not  state  the  means  which 
the  conspirators  intended,  or  had  agreed  to  adopt,  to  effect 
their  object. 

2d.  That  it  does  not  state  that  the  defendants  unlaw? 
fully  conspired. 

3d.  Tbat  the  indictment  is  fatally  incorrect  by  the 
omission  of  the  word  "  him." 

In  support  of  the  first  objection,  it  is  contended,  by 
the  defendants,  that  though  it  may  be  sufiicient  to  state 
that  the  defendants  conspired  when  the  object  of  the  com 
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N'W  YORK,  spiracy  is  in  itself  unlawful,  yet  where  this  is  not  th^V»8e, 
^P^^^^^i    where  the  object  to  be  effected  may  be  lawful,  then  the  in- 
dictment must  show  that  the  conspirators  had  agreed  or 
J;!^*^^^^     intended   to  pursue  unlawful  means  to  effect  theu^end; 
The  People    ^^^  ^^  apply  these  principles  to  this  case,  it  is  con»nded, 
Sdioltz  and   ^^^^  ^^^  object  of  the  conspiracy,  as  set  forth  in  the  in- 
Seott.       dictment,  was  not  necessarily  unlawful,  because  it  might 
not  have  been  unlawful  to  obtain  Miller's  $200. 

But  the4ndictment  states,  that  the  defendants  conspired 
and  agreed  to  obtain  the  money  by  cheating  him.  To 
cheat  and  defraud  a  man  of  his  money  is  certainly  unlaw- 
ful, and  therefore  I  cannot  think  the  principles  advanced 
by  the  defendants'  counsel,  however  correct  they  may  be, 
apply  to  this  gase. 

I  forbear  to  reason  on  th»  subject  farther,  because  I  think 
•    the  authorities  which  have  been  referred  to,  on  the  part  of 
tl^e  prosecution,  establish  the  validity  of  the  indictment. 

*  In  the  note  to  13  East,  231.  we  have  the  opinions  of 
Lord  Mansfield  and  Judge  Buller,  that  it  is  sufficient  to 
state  the  conspiracy  and  its  object,  and  that  it  is  not  nec- 
essary that  the  means  should  be  set'  forth.  In  that  case 
(The  King  against  Eccles  and  others)  the  defendants  were 
indicted  for  conspiring,  by  indirect  means,  to  prevent  one 
H.  B.  from  exercising  the  trade  of  a  tailor.  It  was  moved 
to  arrest  the  judgment,  because  the  indictment  did  not 
state  the  fact  upon  which  the  indictment  was  founded,  or 
,  the, means  used,  or  intended  to  be  used,  for  the  purpose. 

The  two  great  law  characters  I  have  mentioned,  overruled 
the  objection :  Judge  Buller  saying  it  would  have  been  suf- 
ficient that  the  defendants  conspired  for  the  purpose  men- 

•  tioned,  without  saying  that  they  intended  to  effect  it  by  in- 
direct means.     Now,  if  it  be  said  that  this  decision  was 

^        made  on  the  ground  that  the  object  of  the  conspiracy  was 

•  unlawful,  viz.  to  prevent  H.  B.  from  exercising  the  trade 
of  a  tailor,  it  may  be  answered,  that  it  did  not  follow,  nec- 
essarily, that  it  was  unlawful  to  do  this,  because,  peradven- 
ture,  he  might  have  wanted  the  qualifications  requisite, 
by  the  laws  of  England,  to  authorize  him  to  follow  that 
trade.  At  all  events,  it  must  be  as  unlawful  to  cheat  and 
defraud  a  man  of  his  money,  as  to  endeavour  or  design  to 
prevent  his  exercising  a  particular  trade. 

There  are,  in  a  variety  of  books  of  high  authority,  p^e- 
. cedents  which  support  the  sufficiency  of  this  indictment; 


# 

y* 


'  .  Rfil^ORTS   OP   CRLMINAL    LAW   CASES.  619 

among  Others,  (3  Chitty,  1186.  U88.  Starkie,  685.)    In  N'WYORK, 
each  of  these  casesj  the  indictment  contains  a  general    September, 
count  of  this  nature.  ^*^' 

^So,  in  an  indictment  against  a  person  for  being  accessory  ^^^T'^^'^^^ 
toTa  felony,  before  the  fact,  it  is  not  necessary  to  set  forth  the  People 

means,  by  which  the  accessory  incited  or  aided  the  prirtci-  scholtz  and 
pal  to  commit  the  felony,  or  where  the  charge  is  against  an  Scott. 
accessory,  after  the  fact,  how  the  accessory  comforted  the 
felon,  because,  says  the  boo^,  it  was  perfectly  immaterial 
in  what  way  the  purpose  of  the  one  was  effected,  or  the , 
harb^iiring  of  the  other  secured ;  and,  as  the  means  are 
frequently  of  a  complicated  nature,  it  would  lead  to  great 
inconvenience  and  perplexity,  if  they  were  always  to  be 
described  upon  the  record.  It  is  on  this  last  ground  that 
this  case  of  conspiracy,  and  some  others,  are  permitted  to 
be  exceptions  to  the  general  rule  that  an  indictment  must 
not  only  charge  the  uhi  quando,  quid,  &c.  but  the  quo 
modo ;  and  if  this  exception  was  not  admitted,  as  to  con- 
spiracies, it  would,  in  most  instances,  be  impossible  to 
frame  a  good  indictment.  For  if  the  means  by  which  it 
was  intended  to  effect  fraud  must  be  stated,  it  must  be  that 
all  the  means  are  to  be  fully  and  truly  stated.;  an  omission 
or  mis-statement,  as  to  'any  particular  and  essential  part, 
would  be  fatal.  When  it  is  considered  how  ingeniously 
complicated  these  fraudulent  schemes  are,  it  must  be  ob- 
vious how  difficult  it  would  be,  in  most  cases,  to  set  out 
truly,  on  the  face  of  an  indictment,  all  the  contrivers  may 
have  intended.  The  testimony  on  the  trial  afforded  evi- 
dence of  a  combination  of  circumstances  which  the  defen- 
dants had  involved  in  their  designs,  that  could  not  have 
b^n  set  out  in  an  indictment  with  all  legal  force  and  cer> 
tainty,  without  a  prolixity  which  would  be  highly  incon- 
venient.— Indictment  held  sufficient. 
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ha(ic  Evans. 


CHILICOTHE,  (OfflO.) 

Indictment  under  the  act  entitled  " 
an  act  to  prohibit  the  issuing  and  drtmr 
UUing  of  unatUhorized  bank  paper. ^  Zfe- 
fondant  was  i^rged  with  passing  an  unr 
authorized  hank  note  of  the  0%al  Creek 
Bank  of  Mount  Vernon* 

Present. —  Thompson.  J. 

Messars.  Bond  and  Sill,  for  the  prosecutu)n. 
Messrs.  Breecher  and  Creighton,  for  the  Traverser. 

6ank  biiiB  On  the  part  of  the  traverser,  it  was  contended,  that  the 
not  money,  legislature,  in  the  second  section  of  the  above  act,  in  the 
Mtatote  pr^  following  words,  "  that  every  company  or  association  that 
hibitingtheis-  *hall  lend  money y  and  shall  issue  by  their  officer  or  offi- 
iuingofunau- cers,  or  by  any  person  or  persons,  bonds,  notes,  or  bills 
thorized  bank  payable  to  bearer,  or  pajabie  tcT  order,  and  endorsed  in 
P*P«J-  blank,  or  use  other  shift  or  device,  whereby  the  bonds, 

notes,  or  bills,  given  by  such  company  or  association,  or  on 
their  behalf,  pass  or  circulate  by  delivery,  shall  be  taken 
and  deemed  a  bank,"  by  this  act  had  so  particularly  de- 
scribed the  institution  what  should  be  deemed  a  bank,  ^hat 
unless  evidence  sufficiently  strong  to  prove  the  "Owl 
Creek"  association  to  be  of  this  nature  had  been  adduced, 
the  traverser  must  be  acquitted ;  that  no  proof  having  been 
adduced  to  substantiate  the  fact  of  that  association  having 
lent  money,  i.  e.  specie,  it  was  not  a  bank  within  this  act 
'  So  particular  is  the  description,  that  no  allowance  of  what 
might  have  been  the  intention  can  be  admitted — that  the 
word  money^  as  used  in  the  act,  as  contradistinguished 
from  bills,  clearly  shows  what  is  the  intention.  If  it  had 
been  intended  only  for  associations  that  issue  bills,  the 
words  lend  money  should  hare  been  left,  for  that  is  an  es- 
sential requisite  to  constitute  such  a  bank  as  this  act  would 
embrace :  for  an  association  that  does  not  loan  money ^  but 
issues  bills,  is  not  a  bank  within  this  act,  the  circulation  of 
whose  paper  is  prohibited. 
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2dly,  The  constitutional  objection  was  raised  that  the   CHILICO 
legislature  had  not  a  right  to  interfere  with  contracts  ;  that      .3??^; 
they  could  pass  no  law  impairing  their  obligation,  and  that      (^■"<>) 
they  had  no  right  to  grant  hereditary  privileges  of  which    ^^iT^C^ 
it  was  endeavoured  to  be  shown  a  bank  is  one  ;  that  the  People 

granting  of  incorporations  was  a  dangerous  thing ;  that  Evani. 
much  was  to  be  apprehended  from  their  increase,  and  fi- 
nal monopoly  of  the  interest  of  the  state  ;  that  [the  legisla- 
ture had  not  a  right  to  impair  one  man's  credit  by  saying 
that  his  paper  is  not  good,  audits  circulators  shall  be  pun- 
ished, and  at  the  same  time  say  to  others,  your  paper  is 
good;  the  world  may  take  ir» 

On  the  part  of  the  prosecution  it  was  contended,  that 
the  word  money  thus  used  in  the  act  was  to  be  received 
in  its  most  known  and  usual  acceptation,  i.  e.  the  com- 
mon currency  of  the  country ;  that  the  w-ord  as  used  in 
the  statute  books  in  bonds  and  in  security,  and  in  every 
instrument,  meant  the  common  currency  of  the  country  ; 
and  that  it  should  not  now,  by  a  peculiar  fatality,  be  con- 
strued to  mean  specie^  that  the  statute  was  meant  to  pro-  * 
vide  against  an  evil,  and  that  it  would  completely  be  re« 
pealed,  and  its  remedies  not  advanced,  if  the  construc- 
tion given  by  the  counsel  for  the  traverser  was  to  be  . 
received  ;  that  as  to  the  constitutionality  of  the  law,  there 
will  be  no  doubt,  the  restriction  of  the  legislative  pow- 
ers over  contract  was  admitted.  But  it  was  contended 
^that  it  applied  only  in  contracts  executed  or  executory,  but 
not  to  such  as  should  be  hereafter  made.  The  legisla- 
ture had  an  equal  right  to  regulate  the  emission  and  cir- 
culation of  spurious  paper,  as  they  have  exercised  over  » 
retailers  of  spirituous  liquors,  and  in  many  other  similar 
instances ;  and,  in  such  fragrant   cases,  over  institutions  ^ 

based  on  fraud,  and  supported  by  usury.  To  say  they  have 
no  power,  is  neither  policy  nor  law ;  the  power  is  weak 
enough  to  stop  the  growing  curse,  and  courts  of  justice 
ought  to  advance,  rather  than  hinder  the  advancement  of 
the  remedies. 

The  jury  retired  after  receiving  the  charge  of  Judge 
Thompson,  who  declared  the  law  constitutional,  and 
thought  that  from  the  strictness  which  had  been  used  in 
framing  that  law,  and  the  precision  in  its  penning,  par- 
ticularly in  defining  a  bank  within  "the  meaning  of  the  act. 

The  jury  returned  a  sealed  verdict,  finding  the  facts 
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CHUJCO-  of  passing  the  money,  and  under  the  knowledge  of  its 
ro^^S  being  unauthorized,  and  said,  if  the  court  think  the  bill 
^    *°'^      money,  we  find  the  defendant  guilty,  if  not  money,  not 

TbTsili^    guilty. 

^  After  continuing  the  point  under  advi^Sement  several 

Eyans.     -  days,  the  court  decided  the  bill  was  not  numey,  and  the 

defendant  was  acquitted. 


SUPREMEvCOURT. 

Commonwealth  of  Pennsylvahia  ^ 

V.  }  Motion  to  CIuash. 

Nicholas  Kosloff.  f 

Tilghman,  Chief  Justice. 

The  grand  inquest  for  the  city  land  county  of  Philadel* 
A  consul  gen- pj^jj^^  having  preferred  a  bill  of  indictment  for  a  rape 
tected  by  Ae  against  Nicholas  Koslofl^  consul-general  of  his  Imperial 
law  of  nations  Majesty  the  Emperor  of  Russia,  a  mqtion  has  been  made 
on  indictment  to  quash  the  indictment  for  want  of  Jurisdiction  in  this 
for  a  rape,     ^court.    Two  causes  are  assigned  for  our  want  of  juris- 

/toto^^^^^'^    ^^^^^'^^     ^^**   That  the  privilege  of  immunity  from  cri- 
courtfl.  jjjjijj^j  prosecutions  is  conferred  on  consuls  by  the  law  of 

nations.     2d.    That  by  the  constitution  and  laws  of  the 
-^  United  States,  exclusive  jurisdictiou  in  all  cases  afiecting 
consuls,  is  vested  in  the  courts  of  the  United  States. 
«-  1st.  It  is  granted  that,  by  the  modern  law  of  nations, 

ambassadors  and  other  public  ministers  are,  in  general, 
^  exempt  from  criminal  prosecutions.  Perhaps  there 
are  some  offences,  such  as  an  attempt  on  the  life  of  the 
sovereign  with  whom  they  reside,  which  would  warrant 
their  punishment.  But  in  every  thing  short  of  an  ex- 
treme case,  it  is  more  conducive  to  the  peace,  and  more  * 
agreeable  to  the  usage  of  nations,  to  send  them  to  their 
own  sovereign,  to  receive  from  him  the  punishment  they 
deserve.  It  has  not  been  contended  that  a  consul  is  a 
public  minister ;  but  it  is  said  that  a  consul  general,  such 
as  Mr.  Kosloff,  is  prohibited  from  exercising  trade  and 
commerce,  and  entrusted  with  important  concerns  of 
his  sovereign,  so  nearly  resembles  a  public  minister, 
that  he  is  entitled  to  some  of  his  prerogatives,  and,  in 
particular,  to  exemption  from  criminal  prosecution.     In 
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considering  this  case,  w^  must  exclude  from  our  view      PHIL'A. 
the  august  personage. to  whom  Mhision^as  made  in 'the 
argument.     Concerning  his  high  character,  and  the  in- 
tinaacy  of  the  relations'  to  be  preserved   with  him,  there 
is  but  one  voice,  one  wish.     These  considerations  wquld 
have  their  deserved  weight  in  their   proper  place ;  but 
before  us,  there  •  is  only  a  naked  question   of  right,  in 
which  all  nations  are  equally  concerned,  for  we  cannot 
but  see  tha(  what  is  granted  as  the  right  of  one,  must  be 
conceded  as  the  tight  of  all.     The  law  of  nations  is  to 
be  sought  for  in  the  usages  of  nations ;  in  the  opinions  of 
approved  ^authors  and  in  treaties,  and  in   the  decisions 
of  judges,  with  regard  to  the  privileges  of  consuls,  there 
is    some   difference    of   opinion    among  respectable    au- 
thors.      Wicquefort,    Bynk^rshoeck,  and  Marten,   allow 
to  a  consul  no  privilege  against  suits  civil  or  criminal ; 
and  the  reason  they  assign  is,  that  consuls  in  no  manner 
represent  the  person  of  their  sovereign,  but  are  sent  for 
the  purpose  of  assisting  his  subjects,  particularly  in  mat> 
ters  of   commerce,  and   sometiipes  of  deciding  disputes, 
which   may  arise  between   them,   by   permission  of  the 
government  in  whose  diminious  they  reside.     (See  Wic- 
quefort    PAmbasdeur,    book    1.    p.    65.,    Bynkershoeck 
Deforolegatorum,  chap.   10.   p.  110.      Barbeyrac's  trans- 
lation into  French,  Marten's  Summary  Law  of  Nations, 
book  4.  chap.  3.   sec.   8.)    Opposed   to  them  is  Yattel, 
who,  although  he  does  not  assert  that  a  consul  is  entitled 
to  the  privileges  of  a  public  minister,  in  general,  is  yet  of 
-opinion  that,  from  the  nature  of  his  functions,  "  he  should 
be   independent  of  the  ordinary   criminal  justice   of  the 
place  where  he  resides,  so  as  not  to  be  molested  or  im- 
prisoned,  unless  he   himself  violates  the  law  of  nations 
by    some    enormous    crime.''    Vattel,   vol.    2.    chap.  2. 
sec.  34.    I  am  not  quite  sure  what  is  meant  by  violating 
the  law  of  nations  in  this  passage.     Crimes  against  the 
law  of  nations   are  sometimes  understood  to  De  crimes 
which  all  nations  agree  to  punish — such  are  murder  and 
rape,  among  all   civilized  nations ;    and  if  that   be  the 
meaning  of  Vattel,  his  authority  would  not  exempt  the 
consul  from  the   present  prosecution.      But   what  is  of 
more  weight  than  the  judgment  of  authors,  however  re- 
spectable, is  the  opinion  and  the  practice  of  our  own  gov- 
ernment, and  that  of  the  foreign  nations  with  whom  we 
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PHIL'A.  have  had  intercourse.  We  have  had  treaties  with 
v^-v-^i*/  France,  Spain,  -Cireat  Britain,  Holland,  Prussia,  and 
(Jpm'th  Sweden,  in  all  of  which  the  subject  of  consuls  has  been 
7;  ^  introduced,  and  in  not  one  of  which  have  consuls  been 
protected  from  suits  civil  or  criminal.  I  say  nothing 
of  our  treaties  with  the  Barbary  powers,  because  there 
are  special*  reasons  why  all  nations,  who  send  consuls  to 
them,  take  care  to  provide  expressly  for  their  personal 
security.  In  the  treaty  with  Great  Britain,  made  1794^ 
consuls  are  expressly  declared  to  be  subject  to  punish* 
ment  by  law  of  the  cQuntry  in  which  they  reside.  By 
the  consular  convention  with  France  in  1788,  there 
is  to  be  full  and  perfect  immunity  concerning  the  chan- 
cery and  its  papers,  but  the  house  of  the  consul  is  to  be  no 
asylum  for  persons  or  effects ;  and  in  our  treaties  the  moat 
that  is  stipulated  ui  favour  of  consuls  is,  that  they  shall 
respectively  enjoy  the  same  prerogatives  and  powers  that 
are  granted  to  those  of  the  most  favoured  nations.  Those 
treaties  afford  a  strong  proof  of  the  usages  of  nations;  for 
it  cannot  be  supposed,  that  they  should  have  omitted  to  se« 
cure  consuls  from  criminal  prosecutions,  if.it  had  been 
thought  desirable  or  usual,  to  afford  them  that  protection. 
But  there  is  not  wanting  more  direct  proof  of  the  opinion  of 
our  own  government :  In  the  "  act  for  the  punishment  of 
certain  crimes  against  the  United  States,''  passed  April  20, 
1790,  penalties  are  inflicted  on  persons  who  sue  out  process, 
from  any  court,  against  an  ambassador  or  other  public 
minister  ;  but  the  act  is  silent  as  to  consuls.  And,  what  is 
directly  to  the  point,  the  9th  sec.  of  the  "  act  to  establish 
the  judicial  courts  of  the  United  States,"  passed  September 
24,  1780,  vests  the  district  courts  with  jurisdiction  of  of- 
fences committed  by  consuls,  in  which  a  punishment 
did  not  exceed  100  dollars,  <fcc.  &c.  Neither  are  we 
left,  on  this  important  subject,  without  the  light  of  judi- 
cial decision.  Mr.  Ravara,  consul  from  Genoa,  was 
indicted  and  convicted  of  a  misdemeanor  in  the  circuit 
court  of  the  United  States.  He  was  defended  by  able 
Counsel,  who  contended  for  his  privilege,. on  the  autho* 
rity  of  Vattel.  But  the  court  decided  against  him  ;  and 
it  is  worthy  of  remark,  that  C.  J.  Jay  presided,  who  had 
been  long  employed  in  a  function  of  a  high  grade,  at  the 
court  of  Madrid,  and  was  one  of  the  ministers  of  the 
United  State?,  whd^  negotiated  at  Paris,  the  treaty  which 
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established  our  independence.  No  person  certainly  had 
better  opportunities  of  knowing  the  usage  of  nations,  or  a 
belter  capacity  of  improving  tliose  opportunities.  From 
all  these  considerations,  I  cannot  hesitate  in  the  opinion, 
that  there  is  nothing  iruthe  law  of  nations  which  protects 
the  consul  general  of  Russia  from  this  indictment. 

2d.  A  more  difficult  question  remains  to  be  considered  : 
Is  the  jurisdiction  of  this  court  taken  away  by  the  consti- 
tution and  laws  of  the  United  States?  Before  I  go  into 
an  examination  of  the  constitution  and  laws,  it  may  not 
be  improper  to  say  a  word  or  two  respecting  the  subject 
out  of  which  this  question  arises.  An  agent  of  a  foreign 
government,  accused  of  a  crime  committed  in  the  state 
of  Pennsylvania,  claims  not  an  exemption  from  trial,  bllt 
the  right  of  being  tried  by  the  courts  of  IheUnited  States. 
His  public  relations  are  not  with  the  state  of  Pennsyl- 
vania, but  with  the  government  of  the  United  States ; 
and  if  the  emperor  of  Russia  should  suppose  that  he 
had  cause  to  complain  of  bur  treatment  of  his  officer,  he 
must  address  himself,  not  to  the  governor  of  Pennsylvania, 
but  the  president  of  the  United  States.  But  even  where 
.  there  was  no  cause  of  complaint,  cases  may  be  easily  sup- 
posed in  which  the  president  might  think  it  more  condu- 
cive to  the  peace  of  the  nation,  to  send  a  foreign  agent 
out  of  the  country,  to  be  punished  by  his  own  sovereign, 
than  to  inflict  punishment  on  him  by  our  own  laws. 
These  considerations  are  so  manifest,  that  when  the  peo- 
ple of  the  United  States  were  about  to  form  a  federal  go- 
vernment, through  which  alone  they  were  to  maintain 
an  intercourse  with  foreign  nations,  it  would  have  seemed 
a  want  of  common  prudence  not  to  commit  to  tha^  go- 
vernment the  management  of  all  affairs  respecting  the 
public  agents  of  those  nations.  Let  us  now  advert  to 
the  instrument  of  our  federal  union,  and  we  shall  soon 
perceive  that  the  statesmen  who  framed  it  were  per- 
fectly aware  of  the  importance  of  placing  all  foreign 
public  agents,  consuls  included,  under  the  complete  su- 
perintendence of  the  federal  governmortt.  It  was  through 
the  judicial  power  that  those  persons  could  principally 
be  affected.  Accordingly  we  find  it  provided  by  the 
2d  sec.  of  the  3d  art.  of  the  constitution,  that  the  judi- 
cial power  shall  extend  "  to  all  cases  affecting  anibassa- 
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PHIL'A.      dors,  Other  public  ministers  and  consuls:"   v^rds  more 
v-*»7^<-^     comprehensive  cannot  be  devised.    They  include  suits 
Com'th      of  every  kind,  civil  and  criminal.     This  is  not  denied 
by  the  attorney  general  of  Pennsylvania  ;  nor,  as  I  under- 
stand, is  it  denied  that,  by  virtue  of  this  provision,  con- 
gress has  a  right  to  declare  by  law,  that  in  no  case,  civil 
or  criminal)  should  a  state  court  have  jurisdiction  over  a 
consul.      But  it  is  contended,    that  until  congress  does 
by  law  declare  so,  the  state  courts  have  concurrent  juris- 
diction with  the  courts  of  the  United  States ;  or,  rather, 
that  in  the  case  before  us,  the  state  courts  alone  have 
jurisdiction  ;  because,  congress  having  passed  no  law  de- 
fining the  crime,  or  the  punishment  of  rape,  the  courts 
cannot  take  cognizance  of  the  offence.     The  constitution 
in  the  1st  sec.  of  the  3d  article,  declares  in  what  courts 
the  judicial  power  shall  be  vested,  viz.  in  one  supreme 
court,  and  in  such  inferior  courts  as  the  congress  may 
from  time  to  time  ordain  and  establish.     In  the  second 
section,  it  enumerates  the  different  cases  to  which  the 
judicial. power  shall  extend,  and  then  goes  on  to  direct 
the  distribution  of  that  power  among  the  different  courts, 
'^  in  all  cases  affecting  ambassadors,  other  public  minis- 
ters and  consuls,  and  those  in  which  a  state  shall  be  a 
party,  the  supreme  court  shall  have  original  jurisdiction. 
In  all  the  other   cases    before   mentioned,  the  supreme 
court  shall   have  appellate  jurisdiction,    both  as  to  law 
and  facts,  with  such  exceptions,  and  under  such  restric- 
tions as  the  congress  shall   make."     Thus  the  judicial 
power,  extending  to  all    cases   affecting  consuls,    being 
vested  in  the  supreme  court,  it  follows,  that  as  soon  as 
the  supreme  court  was  organized   by  law,  it  became  im- 
mediately vested  with  original  jurisdiction  in  every  case 
in  which  a  consul  might  be  affected.     But  was  this  an 
exclusive  jurisdiction?      The    opinion    of  the    supreme 
court,  in  Marbury  v.  Madison,  1  Crafich,  137.  goes  far 
towards  establishing  the  principle  of  exclusive  jurisdic- 
tion.    The  point  decided  in  that  case  was,  that  where  the 
constitution  had  not  vested  the  supreme  court  with  ap- 
pellate jurisdiction,  it  was  not  in  the  power  of  congress 
to   give    appellate  jurisdiction.     This  will   appear  from 
the  following  extract  from  that  opinion.     "  If  congress  re- 
mains at  liberty  to  give  this  court  appellate  jurisdiction 
where   the   constitution     has    declared   their  jurisdiction 
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shall  be  original ;  and  original  Jurisdiction  where  (he  con-     PH1L*A. 
stitution  has  declared  it  shall  be  appellate,  the  distribu-    v-i^'-sr^^^ 
tion  of  jurisdiction   made    in   the   constitution,   is   form       Com'th 
without  substance.     Affirmative  words  are  often,  in  their  ^• 

operation,  negative  of  other  objects  than  those  affirmed,  ^oslpfl^* 
anci,  in  this  case,  a  negative  or  exclusive  sense,  must  be 
given  to  them,  or  they  have  no  operation  at  all.  If  the 
solicitude  of  the  convention  with  respect  to  our  peace  with 
foreign  powers,  induced  a  provision  that  the  supreme 
court  should  take  original  jurisdiction  in  cases  which 
might  be  supposed  to  afiect  them  ;  yet  the  clause  would 
have  proceeded  no  farther  than  to  provide  for  such  cases, 
if  no  farther  restriction  on  the  power  of  congress  had  been 
intended.  That  they  should  have  appellate  jurisdiction  in 
all  other  cases,  with  such  exceptions  as  congress  might 
make,  is  no  restriction,  unless  the  words  be  deemed  ex- 
clusive of  original  jurisdiction." 

Now,  taking  this  to  be  the  construction  of  the  constitu- 
tion, all  those  parts  of  the  "  act  to  establish  the  judicial 
courts  of  the  United  States,"  which  vest  jurisdiction  in 
cases  affecting  consuls,  in  the  district  or  circuit  courts, 
would  be  unconstitutional  and  void;  and  if  it  was  in- 
tended by  the  constitution  that  no  inferior  court  of  the 
United  States  should  have  jurisdiction,  it  cannot  be  sup-' 
posed  that  the  state  court  was  to  have  it,  because  there 
are  much  stronger  reasons  for  denying  it  to  the  state 
courts,  than  to  the  inferior  courts  of  the  United  States. 
It  will  be  perceived  that  the  principle  shakes  the  decis- 
ion, in  the  case  of  Bavara,  who  was-  convicted  in  the 
oircuit  court,  though  not  that  part  of  the  decision  which 
respects  the  privileges  of  a  consul.  But  if  the  two 
'  cases  cannot  be  reconciled,  the  circuit  court  must  give 
way.  Supposing,  however,  for  argument  sake,  that  the 
constitution  does  not  vest  the  supreme  court  with  exclu- 
sive jurisdiction,  let  us  see  whether  congress  has  not  ex- 
cluded the  state  courts  by  the  judiciary  act,  passed  24th 
September,  1789.  By  the  9th  section,  the  district  courts 
are  vested,  exclusively  of  the  courts  of  the  several  states, 
with  cognizance  of  "  all  crimes  and  offences  that  shall 
be  cognizable  under  the  authority  of  the  United  States, 
committed  within  their  respective  districts,  where  no 
other  punishment  than  whipping,  not  exceeding  thirty 
stripes,  a  fine  not  exceeding  100  dollars,  or  a  term  of 
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ACCESSARY.     Case  of,  324 

Evidence  against,  ^328 

AFFRAY.    No  ^xouse  in  murder  when  viBlent,  and  the 

weapon  an  axe,  242 

AIDING  and  ABETTING,   &o.  in  the  robbery  of  the 

mail,  315 

Evidence  in  a  case  of,  328 

APPRENTICES.  Is  the  business  of  an  equestrian  so 
far  as  it  relates  to  an  apprentice  contra  oonos  mores 
or  not  ?  159 

ARRAIGNMENT,  304, 305 

ATTORNEY  and  COUNSELLOR.     Case  of  one  strick- 
en ftom  the  roll,  344 
Will  be  stricken  off  for  acts  that  would  have  prevented 
his  admission,  347 

BANK  BILLS,  not  money,  620 

BLAKE.     His  argument  in  a  case  of  murder,  247 

BUCKINGHAM'S  cases  of  libel,  181—428 

BURGLARY.  Cannot  be  inferred  by  finding  stolen  prop- 
erty in  possession  of  the  accused,  although  larceny 
may,    -  55 

CHx\LLENGES.     Defendants  in  one  indictment  not  al- 
lowed to  sever  in,  141 
CIRCUMSTANTIAL    EVIDENCE.      How's  case  of, 

410—425 
Circumstances  of,  enumerated,  410 

Jones'  case  of,  462 

Judge  Parks'  remarks  upon,  ib. 

COLDEN,  Mayor.     His  decision  in  Scholtz's  case,  617 

COMMISSION,  Foreign.  Allowed  to  be  given  in  evi- 
dence, and  for  what  purpose,  546 

CONFESSION  OF  PRISONERS.     Practice  of  justices 

of  the  peace  to  take,  in  Pennsylvania,^  ,      150 

Private  individuals  have  no  authority  to  take  them,  ib. 

Induced  by  saying,  ^^  if  you  do  not  tell  all  you  know 
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about  the  business,  you  will  be  put  in  the  dark  room 
and  hanged,",  cannot  be  given  in  evidence,  469 

Other  cases,  ib. 

*  See  examination. 

CONSPIRACY.     Form  of  indictment  in,  141,  2 

Letters  not  containing  any  direct  proof  of  conspiracy 

may  be  read  before  the  Conspiracy  is  proved,  143 

Must  be  established  by  proving  certain  acts  which  oc- 
curred previous,  subseuuent,  or  while  it  was  carrying 
on  after  a  proper  foundation  has  been  laid,  seconda- 
ry evidence  may  be  introduced,  even  in  furtherance 
"^  of  the  char^,  though  not  laid  in  the  indictment,      147 
Overt  act  in,  raid  in  the  county  of  Berks,  delivery  of 

goods  may  be  proved  in  the  county  of  Philadelphia,  148 
Evidence  may  be  admitted  of  other  acts  indicative  of 
criminal  collusion  with  other  persons  to  shcrw  the 
quo  animo,  256 

The  examination  of  a   prisoner  implicating   others, 

cannot  be  read,  257,  8 

Case  of  the  journeyman  cordwainers,  262 

^  Form  of  indictment  in  the  case  of,  1^68,  4 

One  conspiracy  cannot  justify  another,  269 

Sketches  of   Mason's,  Sampson's,  Colden's,  Griffin's, 

and  Emmet's  speeches  in  the  cordwainers'  case,  27 1 — ^279 
Charge  of  the  court  in,  279 — 282 

The  gist  of,  is  the  unlawful  confederacy,  279 

•  Journeymen  confederating  and  refusing  to  work,  may 

be  convicted  of, — the  offence   consists  in  the  con- 
spiracy ^  and  not  in  the  refusal^  280 
An  indictment  charging  a  conspiracy  to  de- 
CONSTRUCTIVE    LARCENY.      Rule  established  by 

the  court  in  cases  of,  259 

COUNSEL.     No  law  requiring  their  presence  at  the  ex- 
amination of  a  prisoner.  (Johnson's  case,)  361 
CONSUL    GENERAJj      Not  protected  by  the  law  of 

nations  on  indictment  for  a  rape,  623 

COURTS.     Their  power  to  decide  constitutional  questions,    23 

Their  duty  io  declare  the  law  to  the  jury,  479 

Of  the  U.  S.  and  of  the  states,  their  jurisdiction,  594 — 647 

DEFENDANTS.     When  must  be  joined  in  indictment, 

519,  20 
When  may  be  tried  severally,  ib. 

DISTURBANCE.     Of  religous  worship,  cases  of,     135,6-8,  9 
By  contradicting  a  minister  in  the  execution  of  his 

office,  239 

Blasphemies,  libek,  slander,  &c.  against  religion,  239 
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Distarbing  diTine  semoe  is  indictable  at  common  law, 
notwithfltandinff  the  statute  (1  R.  L.  195,  N.  Y.)  de- 
clares the  peniuty  and  points  out  the  remedy,  136 
•Levy's  case  of,                                                                    246  • 
DUELLING.     Barker's  case  of,                                              19  * 
DYING  DECLARATIONS  may  be  given  in  evidence 
when  made  under  a  full  belief  £e  party  will  not 
survive,                                                                      398,  9 
Quere^jm&j  they  when  there  is  a  faint  hope  of  recovery,  398 

EXAMINATION   OF   PRISONERS.     Magistrate  or 

clerk  must  prove  it,  (when  objected  to)  241 

Practice  in  relation  to,  in  the  court  of  sessions,  241 

Should  not  the  examination  be  read  in  all  cases  when 

the  prisoner  requests  it  ?  241 

Taken  for  the  benefit  of  the  prisoner,  241 

Magistrate  compelled  to  take  it,  241 

On  a  charge  of  murder,  it  is  no  objection  to  reading 
the  examination  of  prisoner  (who  denies  It  to  be  free 
and  voluntary  at  his  trial,)  that  he  was  taken  out  of 
prison  to  the  dead  body  of  the  person  he  was  char- 
ged to  have  murdered,^  and  was  requested  by  the 
officer  to  touch  it,  378 

Parol  evidence  of  facts  disclosed  by  third  persons,  in 
the  presence'  of  the  prisoner,  and  assented  to  by  him, 
cannot  be  given  in  evidence,  if  it  appears  that  the 
prisoner  was  at  the  time  under  the  examination,        377  ^ 

EVIDENCE.— On  indictment  foir  rape,  143—152 

Allowed  to  be  given  of  the  name  of  a  firm,  after  the 

counsel  had  summed  up,  254 

Allowed  to  be  given  in  a  case  of  murder,  of  the  colour 

of  a  bastard  child,  after  the  counsel  had  summed  up,  255 
The  conviction  of  a  person  of  a  crime  in  the  circuit 
court  of  the  United  States,  is  the  most  conclusive  evi- 
dence against  the  accessory  tha|  such  a  crime  was 
committed,  828 

ENLISTMENT,   under  the  act  of  congress  March  16, 

1812,  541 

FALSE  PRETENCES. 

Where  a  defendant  falsely  stated,  that  he  was  a  grocer, 
and  that  he  resided  at  a  particular  place,  and  there- 
by obtained  goods,  held  a  &lse  pretence,  under  the 
statute,  and  not  a  mere  naked  falsehood.  161 

The  question  whether  a  pretence  was  such  an  one  as 
might  have  been  gui^rded  against  by  ordinary  pru- 
dence, is  a  question  exclusively  for  the  jury,  161 
But  when  it  is  manifestly  such  as  could  not  by  possir 
bility  deceive  a  man  of  common  sagacity,  in  which 
latter  case  (somb.)  the  court  will  arrest  the  judgment,  161 
Vol.  IL                              80 
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The  fsbe  pretence  set  forth:  in  the  indictment,  must  be 

the  sole  indnoement  to  the  parting  with  the  goods,      161 
If  it  appears  that  any  act  or  declaration  cf  the  pris- 
oner ^  forming  part  of  the  res  gesta,  and  not  set  out  in 
the  indictment,  formed  part  of  the  indictment,  the. 
prisoner  is  entitled  to  aQ  acquittal,  161 

Mere  accidental  circumstances,  however,  notfoAning 

part  of  the  res  gesta,  need  not  be  set  forth,  161 

Statute  of,  has  a  very  extensiye  application,  and  em- 
braces a  variety  of  false  pretences,  not  punishable 
at  common  law,  178 

Cannot  consist  in  show  or  appearance,  178 

Must  be  made  before  the  property  is  delivered,  178 

Must  be  of  an  existing  fact,  178 

Must  not  be  so  absurd  and  irrational,  that  no  man  of 

common  sense  would  believe  it  to  be  true,  179 

The  false  pretence  must  be  the  jsole  inducement  for 

parting  with  the  goods,  180 

Dress,  style,  appearance,   &iQ.  although  they  may  facil- 
^   itate  fraud,  need  not  be  set  forth  in  the  indictment,  180 
Should  when  they  form  part  of  the  res  gesta,  180 

Fitting  out  and  arming  vessels,  234,  235 

Vessel  must  be  armed  as  well  as  fitted  out. 
FIRES.     Construction  of  the  act  in  relation  to,  in  New 

York,  74 

Any  material  alteration  in  a  building ;  any  considera- 
ble augmentation  of  it,  so  as  to  enlarge  its  dimen- 
sions laterally,  or  on  its  sides,  is  within  the  act,  76 
FUGITIVES  from  justice,                                               ^         1 
Opinion  of  eminent  writers  on  the 'law  of  nations,  in 

relation  to  delivering  up,  3,  4,  5-— 13,  14 

Reasons  why  fugitives  should  not  be  delivered  up,     11,  12 
Laws  of  the  United  States  in  relation  to,  exclusive  of 
state  laws  as  to. the  objects  they  embrace,  594 

GOOD  BEHAVIOUR.     Recognizance  of,  should  not  be 

demanded  on  a  charge  of  a  libel,  before  conviction,    533 
When  is  part  of  the  judgment,  '  534 

Cases  where  it  has  or  has  not  been  demanded,  535 

Graham^  Dr.     His  speech  in  Ward's  case,  129 

GUARDIAN.  The  father's  right  to  his  children,  whether 
it  results  from  guardianship  by  nature  or  nurture 
cannot  now  be  brought  into  question,  522 

Custody  of  the  infant  is  for  his  own  benefit,  523 

Rights  of,  depend  upon  the  municipal  laws  of  a  state,   523 
Guardian  or  parent  cannot  compel  him  to  enlist  in  the 
army  or  navy,  524 
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HABEAS'  CORPUS.  Case  of  Elkinson  on  writ  of,  Case 
to  wUeh  the  authority  of  a  judge  of  the  U.  S.  does 
not  extend,  70 

HOMICIDE.     Cases  olj-page  1-47.  102.  226.  347.  361.  390. 

412.  452.  470.  490. 

When  excusable,  justifiable,  or  felonious,  497 

HOMINE  REPLEGIANDO,  .  71 

Cannot  be  refused  when  applied  for,  73 

INDICTMENT  for  conspiracy  need  not  state  the  means 

used,  618 

Borm  of^  ii^  cases  of  murder,  226.  362.  490. 

Of  for  robbery  of  th^  mail,  283 

F«fm  of,  for  libel,  181 

Form  of,*for  conspiracy,  263 

Of  the  goods  of  a  firm  (G.  L.)  how  described,  254 

Copy  of,  when  should  be  served  upon  prisoner,  304,  5 

Where  separate  and  distinct  felonies  are  charged  in  dif-      ^ 
ferent  counts  in  the  same  indictment,  the  court  may 
compel  the  district  attorney  to  elect  the  counts  he 
intends  to  rely  upon,  •  365 ' 

But  will  not  interfere  unless  the*  party  is  embarrassed, 
&c.  365 

INFANTS.     Enlistment  of,  in  the  U.  S.  service,  525 

INNKEEPER.     Cannot  detain  a  horse  in  the  mail  stage 

for  food,  518 

INTERROGATORIES  TO  JURORS.    Decision  of  the 

court  upon,  367,  8. 

See  jurors. 
Neither  the  court  or  counsel  are  concluded  by,  368 

JEOPARDY.     Meaning  of  the  term  in  the  act  of  con- 
gress, April  20th,  1810,  sec.  19.  311  to  325.  335 
JOHNSON.     A  decision  of  his  in  relation  to  importing 
negroes  and  persons  of  colour  into  tlve  state  of  South 
Carolina,  56 
JUDICIAL  AND  MINISTERIAL  POWERS,    >          560 
JUDGMENT.     Motion  in  arrest  of,  for  aiding,  &c.  in  rob- 
bing the  mail,                                                                328 
JURISDICTION.     Of  the  circuit  court,                     300.  339 
Of  the  United   States,  within  ceded  tracts  of  land 
made  by  a  state,  {See  preface.)                                     490 
JUROR.     Excuse  of  one  refused,                                        246 
Practice  in  the  General  Sessions,  New  York,  as  to 

setting  aside,  ^  *  246 

Cannot  challenge  himself,  246 

Interrogatories  put  to  them  in  Burr's,,  in  Callender's,  • 
in  Selfridge's,  in  Goodwin's,  in  the  mail  robbers',  in 
Milligan's,  and  in  Johnson's  cases,  265 
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JURY.    .Cannot  disparage  tfieir  own  Terdiot,  22 

When  may  be  oiaoharged  by  the  oourt  in  a  eriminal 

case,  100,  101 

May  for  a  moral,  as  well  as  physical  disability,  to  find    . 

a  verdict,  100 

,Case6  in  relation  to  discharge  of,  collected,  473 

LARCENY,  a.  ^  P.     Cases  of,  HJ40.  253/259.  51 1 

Of  goods  of  a  firm,  how  to  be  charged  in  the  indict- 
ment, 254 
Constructive  larceny,  511 
LAW   OF   NATIONS.      In  relation  to  fugitives  from 
^*^-                          -      justice,.  3 
**    "•                    LETTERS. 

When  may  be  read  to  the  jury,  in  conspiracy,         144,  145 
In  misdemeanor  for  sending  a  challenge,  248,  9 

LIBEL.     Case  of,  .  26 

•      Indictment  for,  form  of,  181 

Trials  for,  are  rare,  and  excite  an  interest  out  df  pro- 
portion to  the  offence,  190 
Definition  of  a,                                                                   191 
Constitutional  provision  relating  to,  191 
Publication  of  a,  is  not  less  likely  to  produce  viola- 
«              tions  of  the  peace,  because  it  is  true,                    ^      192^ 
The  judges  formerly  decided    whether    the  matter 

charged  was  libellous  or  not,  *  193,  4 

The  jury  now  decide  both  law  and  fact,  194,  5 

Charge  to  the  jury  in  case  of,  189 

Truth  allowed  to  be  given  in  evidence  in  a  case  of,  to 

show  the  qtco  animo.  356 

*  A  book  from  which  the  libel  was  extracted,  read  to 

show  the  quo  animo,  33 

Eloquent  sentence  of  the  cocfrt  in  Judah's  case,  37 

Defendant  may  be  bound  in  a  recognizance  for  his  ap- 
pearance, but  not  for  his  good  behaviour  on  a  charge 
of,  633 

Duane's  case  of,  533 

Morris'  case  of,  (Virginia.)  464 

Truth  on  a  charge  of,  (in  Virginia,)  cannot  be  given 
in  evidence,  466 

LIBERTY  OF  THE  PRESS.     What,  196 

LIEN.     Cannot  exist  against  the  government,  514 

MAIL.     Robbery  of,  Hare's  case  in  full,  283 

Form  of  indictment  for,  283,  4 

Messrs.  KelPs,  Winder's,  Finley*s,  and  Wirt's  argu- 
ments in  Hare's  case,  31 1  to  324 
Decision  of  the  oourt,  324 
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Wood's  Oftfle  of  aiding  and  assisting  in,  325 

What  acts  amount  to  robbery  of  the,       ^  283.  325 

Obstmoting  of,.case  of,  518 

MALICE.     On  indictment  for  libel,  may  be  inferred,  201.  490 
Provocation  is  no  excnse. 

MAXWELL,  (District  Attorney.)    His  speech  in  Jndah's 

^case,  29 

His' opening  speech  in  Johnson's  case,  370 

His  reply  to  the  counsel  in  Johnson's  case,  385  * 

His  opening  speech  in  Anderson's  case,  391 

His  reply  in  Anderson's  case,  404 

MINISTER,  PUBLIC.     Has  no  privilege  until  accredited,  234 

MINOl^S.     May  enlist  in  the  land  and  naval  service  with- 
out the  consent  of  their  parents,  528 
The  power  to  enlist  minors  in  the  naval  service  is  in- 
cluded within  the  power  delegated  to  congress  hj  the        ' 
constitution,                                     '     •                 '      524 
Enlistment  of,  in  the  service  of  the  U.  S.  is  It  personal 
contract,  and  is  binding,  525 

MISDEMEANOR.     Case  of,  by  sending  a  challenge/         246 

MURDER.     See  homicide. 

Case  of,  223 

Postponement  of  trial^n  a  case  of,  225 

For  the  absence  of  witnesses,  225 

On  account  of  popular  prejudice,  225 

To  counsel  another  to  commit  suicide,  and  he  does  com- 
mit it,  is  murder,  230 
Advice  to  commit,  presumption  of,  231 
.  A  singular  case  of,  226 
Parker,  justice,  charge  in  a  case  of,  230 
Tuhi's  case  of,  242 
Chief  justice  Thompson's  charge  in  a  ease  of,  244  ^ 
Edwards,  J.  charges  in  case  of,  387.  407 
Davis  and  Story's  charges  in  a  case  of,  494.  510. 
Owen's  case  of,  260 
The  length  and  depth  of  the  wound  must  be  expressed 

in  indictment  for,  261 

Garretson's  case  of,    *  347 

Principals  in,  347 

Blake's  argument  in  a  case  of,  349 

In  Pennsylvania,  under  the  act  of  1794,  wUftil,  delib- 
erate, and  premeditated,  85 
Killing  in  a  sudden  affray,                                               471 

MUTE  STANDIN&.     Cases  of,  (mail  robbers,)  285 

Johnson's,  Glenn's,  Mitchell's,  Hoffman's,  and  Kell's, 

arguments  on  the  law  of,  286  to  299 

Decision  of  the  court  on  the  law  of,  299 

Standing  mute  on  a  charge  of  felony  against  the  laws 
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of  the  United  States,  is  equiTalent,  to  a  plea  of  not 
guilty,  ^  299 

NATIONAL  INDEPENDENCE,  how  proved,        597.  601 
NATIONS.     Law  of,  will  not  protect  a  consul  general  on 

indictment  for  a  rape, '  622 

^  Authorities  from  eminent  writers  upon  this  subject,  623,  4 

In  relation  to  delivering  up  fugitives  from  justice,* '  3 

Authorities  from  eminent  writers,  3,  4,  5,  6 

NUISANCE.     Indictment  for,  519 

Defendants  may  be  severally  charged  in,  519 

Law  in  relation  to,  510,  20 

ONUS  PROBANDI.     When  it  lies  upon  the  prosecutor,  251 
.  When  upon  the  defendant,  252 

PARENTS  cannot  bind  their  children  apprentices  in  the 

army  or  navy,  529 

PEINE   FORTE  ET  DURE,  judgment  of,   cannot  be 

given  in  the  United  States,  301 

PINCKNEY ;  his  speech  in  Hodges'  case,  486 

PIRACY.     Crime  of,  defined  by  the  law  of  nations  with    " 
reasonable  certainty,  205 

Definition  of  the  crime,  *  219 

Robbery  upon  the  high  seas,  is  piracy  by  the  law  of 
nations,  and  by  the  act  of  congress,  3d  March, 
1819,  219,  220 

Construction  of  the  act,  220,  231. 

Special  verdict  in,  218,  222 

Power  to  punish  piracies,  includes  the  power  of  ascer- 
taining and  fixing  the  definition  pf  the  crime,  219 
Perez,  case  of,  96 
♦  .               t^LEADING.     Time  of,  (on  indictment)                          304,  5 
PRICE  ;  his  speech  in  Johnson's  case,                                    382 

BAPi] ;  case  of^  on  a  child  seven  years  old,  152 

Force  necessary  at  common  law,  152 

Not  by  statutes  18  Eliz.  c.   7.,  and  1   R.  L.  p.  156., 
''  where  the  party  is  under  10  years  of  age. 

Does  not  extend  to  an  attempt  to  commit  a,  152 

Presumption  of  force  on  a  child  7  years  of  age,  153 

On  indictment  for,  you  may  prove  the  particulars  of 

the  injury  before  you  prove  the  prisoner  committed  it,  143 
If  the  offence  is  not  brought  home  to  the  prisoner,  of 

course  the  evidence  goes  for  nothing,  43 1 

On  an  indictment  for,  there  is  no  time  fixed  by  law  to 

infer  puberty,  42 

It  depends  more  upon  the  constitution  and  habits  of 

body,  than  upon  age,  42 
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RECORD,  of  a  presiding  judgo  of  the  Circuit  Court  U.  S. 

what  is  a  sufficient  one,      ,  328 

The  seal  of  the  Court  must  be  affixed  to  it,  3^ 

RELIGION  ;  freedom  of,  236,  237 

Offences  against,  237,  240 

BUSH,  Judge  ;  his  charge  to  the  jury,  in  the  case  of  Smith,     79 

SALVAGR     Question  of,  600 

SEAL.     Of  ohe  government  not  recognized  by  another,  * 

proves  nothing,  543        ' 

SEAMEN.     Absenting,  may  be  chained,  616 

STATE  Sovereignty.  561,  607 

STATE   Rights.  580,  581 

STATUTES.     Of  United  States. 

Construction  of  the  act,  3d  March,  1819.  205 

-Construction  of  the  act,  20th  April,  1818.  sec.  3.  232 

Of  the  act  of  1822,  South  Carolina  entitled,  "an 
act  for  the  better  regulatiop  of  free  negroes,  and 
persons  of  colour,  &c."  56 

Of  the  act  for  the  prevention  of  fires  in  the  city  of 

New  York,  April  9,  1823.  74 

Of  the  act  in  relation  to  selling  goods  at  auction  in 

New  York,  passed  15th  of  April,  1817.  77 

Of  the  statute  law  of  Pennsylvania,  in  relation  to 

divorces.  78 

Construction  of  the  law  in  relation  to  murder  in  the 

first  degree.  79 

Of  the  act  of  February  26,  1794.  (U.  S.)  in  relation 

•to  the  enlistment  of  minors,  525 

Of  the  statute  38  Edw.  3.  534 

Of  the  statute  U.  S.  March  16,   1821.  (arrest  of  an 

enlisted  Soldier,)  ^541 

Of  the  act  concerning  navigation,  April  18,  1818.      602 
Of  the  act  of  congress  relating  to  courts  martial, 

1795.  sec.  5  569  . 

STORY  J.     His  decision  in  Bainbridge's  case.  529 

SURETY.     To  keep  the  peace — difference  from  surety  of 

good  behaviour.  540 

THACHER  JUDGE.  '  His  charge  to  the  jury,  189.  444 

Pecision  in  a  case  of  larceny.  511 

In  a  libel  case.  437 

TILGHMAN  J.     His  decision  in  Duane's  case,  -               533 

In  Kosloff's  case.  621 

TILLOTSON.     His  remarks  in  Gourlay's  case.  102 

THOMPSON.  C.  J.    His  charge  to  the  jury  in  case  of  libel.  360 

TRACY.     Indicted  for  a  libel.  856 

TREASON.     Case  of  477 
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What  acts  amount  to.  485 

When  an  act  amounts  to  treason,  it  involves  the  intent.  485 

TRUTH.     On  indictment  for  a  libel  when  may  be  given       *  •  | 

in  evidence  (Mass.)  437 

(Virginia.)  _  461 


VESSELS.     Fitting  out  and  arming  of.  234 

Must  be  armed  as  well  as  fitted  out.  234 

May  be  built  and  sold  to  belligerents  if  not  armed.        235 
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WABBAJ^T ;  a,  under  the  act  of  congress,  20th  April, 
1818,  sec.  3,  need  not  be  issued  by  the  request  of  the 
president,  or  any  officer ;  a  private  citiaen  may  de- 
mand it.  234 

WASHINGTON.  His  charge  to  the  jury,  in  Wood»s 
case ;  and  his  decision  in  Wood's  case,  on  motion,  in 
arrest  of  judgment,  335,340 

WITNESS.     Where  a  witness  is  subpoened,  and  attached  . 

by  the  defendant,  if  called,  and  examined  by  the  -    \ 

plaintiff,  he  is  considered  as  his  witness,  151 

Wnen  need  not  swear  positive,  247 

A  witness  who  has  been  convicted  of  a  felony,  and  suf- 
fered the  judgment  of  the  law,  may,  any  time  after-  -    • 
ward,  be  restored  to  competency  by  a  pardon,             45 1                 ^  J  • 
What  credit  to  be  given  to  him,                                       45 1                   •  • 

J.  V.  N.    YATES,    Becorder;    his  decision  under  the 

act,  March  16,  1812,  in  relation  to  the  arrest  of  a  per-  i 

son  enlisted  in  the  service  of  the  United  States,  541 
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